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for the notification. The FDIC may 
also notify any other persons who may 
have an interest in the notice. 

(e) Submission of comments. Com-
menters may submit comments on the 
notice in accordance with the proce-
dures in §§ 390.116 through 390.120. 

(f) Disclosure. (1) Any notice, other 
filings, public comment, or portion 
thereof, made pursuant to this subpart 
for which confidential treatment is not 
requested in accordance with this para-
graph (f), shall be immediately avail-
able to the public and not subject to 
the procedures set forth herein. Public 
disclosure shall be made of other por-
tions of a notice, other filing or public 
comment in accordance with paragraph 
(f)(2) of this section, the provisions of 
the Freedom of Information Act (5 
U.S.C. 552a) and parts 309 and 310. Ap-
plicants and other submitters should 
provide confidential and non-confiden-
tial versions of their filings, as de-
scribed in § 391.45(f)(2) and (3) in order 
to facilitate this process. 

(2) Any person who submits any in-
formation or causes or permits any in-
formation to be submitted to the FDIC 
pursuant to this subpart may request 
that the FDIC afford confidential 
treatment under the Freedom of Infor-
mation Act to such information for 
reasons of personal privacy or business 
confidentiality, which shall include 
such information that would be deemed 
to result in the commencement of a 
tender offer under § 240.14d–2 of title 17 
of the Code of Federal Regulations, or 
for any other reason permitted by Fed-
eral law. Such request for confiden-
tiality must be made and justified in 
accordance with paragraph (f)(5) of this 
section at the time of filing, and must, 
to the extent practicable, identify with 
specificity the information for which 
confidential treatment may be avail-
able and not merely indicate portions 
of documents or entire documents in 
which such information is contained. 
Failure to specifically identify infor-
mation for which confidential treat-
ment is requested, failure to specifi-
cally justify the bases upon which con-
fidentiality is claimed in accordance 
with paragraph (f)(5) of this section, or 
overbroad and indiscriminate claims 
for confidential treatment, may be 
bases for denial of the request. In addi-

tion, the filing party should take all 
steps reasonably necessary to ensure, 
as nearly as practicable, that at the 
time the information is first received 
by the FDIC it is supplied segregated 
from information for which confiden-
tial treatment is not being requested, 
it is appropriately marked as confiden-
tial, and it is accompanied by a written 
request for confidential treatment 
which identifies with specificity the in-
formation as to which confidential 
treatment is requested. Any such re-
quest must be substantiated in accord-
ance with paragraph (f)(5) of this sec-
tion. 

(3) All documents which contain in-
formation for which a request for con-
fidential treatment is made or the ap-
propriate segregable portions thereof 
shall be marked by the person submit-
ting the records with a prominent 
stamp, typed legend, or other suitable 
form of notice on each page or seg-
regable portion of each page, stating 
‘‘Confidential Treatment Requested by 
[name].’’ If such marking is impracti-
cable under the circumstances, a cover 
sheet prominently marked ‘‘Confiden-
tial Treatment Requested by [name]’’ 
should be securely attached to each 
group of records submitted for which 
confidential treatment is requested. 
Each of the records transmitted in this 
manner should be individually marked 
with an identifying number and code so 
that they are separately identifiable. 

(4) A determination as to the validity 
of any request for confidential treat-
ment may be made when a request for 
disclosure of the information under the 
Freedom of Information Act is re-
ceived, or at any time prior thereto. If 
the FDIC receives a request for the in-
formation under the Freedom of Infor-
mation Act, FDIC will advise the filing 
party before it discloses material for 
which confidential treatment has been 
requested. 

(5) Substantiation of a request for 
confidential treatment shall consist of 
a statement setting forth, to the ex-
tent appropriate or necessary for the 
determination of the request for con-
fidential treatment, the following in-
formation regarding the request: 

(i) The reasons, concisely stated and 
referring to specific exemptive provi-
sions of the Freedom of Information 
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Act, why the information should be 
withheld from access under the Free-
dom of Information Act; 

(ii) The applicability of any specific 
statutory or regulatory provisions 
which govern or may govern the treat-
ment of the information; 

(iii) The existence and applicability 
of any prior determination by the 
FDIC, other Federal agencies, or a 
court, concerning confidential treat-
ment of the information; 

(iv) The adverse consequences to a 
business enterprise, financial or other-
wise, that would result from disclosure 
of confidential commercial or financial 
information, including any adverse ef-
fect on the business’ competitive posi-
tion; 

(v) The measures taken by the busi-
ness to protect the confidentiality of 
the commercial or financial informa-
tion in question and of similar infor-
mation, prior to, and after, its submis-
sion to the FDIC; 

(vi) The ease or difficulty of a com-
petitor’s obtaining or compiling the 
commercial or financial information; 

(vii) Whether commercial or finan-
cial information was voluntarily sub-
mitted to the FDIC, and, if so, whether 
and how disclosure of the information 
would tend to impede the availability 
of similar information to the FDIC; 

(viii) The extent, if any, to which 
portions of the substantiation of the 
request for confidential treatment 
should be afforded confidential treat-
ment; 

(ix) The amount of time after the 
consummation of the proposed acquisi-
tion for which the information should 
remain confidential and a justification 
thereof; 

(x) Such additional facts and such 
legal and other authorities as the re-
questing person may consider appro-
priate. 

(6) Any person requesting access to a 
notice, other filing, or public comment 
made pursuant to this subpart for pur-
poses of commenting on a pending sub-
mission may prominently label such 
request: ‘‘Request for Disclosure of Fil-
ing(s) Made Under Subpart E of Part 
391/Priority Treatment Requested.’’ 

(g) Supervisory cases. The provisions 
of paragraphs (d), (e), and (f) of this 
section may be waived by the FDIC in 

connection with a transaction ap-
proved by the FDIC for supervisory 
reasons. 

(h) Notification of State supervisor. 
Upon receiving a notice relating to an 
acquisition of control of a State sav-
ings association, the FDIC shall for-
ward a copy of the notice to the appro-
priate state savings and loan associa-
tion supervisory agency, and shall 
allow 30 days within which the views 
and recommendations of such state su-
pervisory agency may be submitted. 
The FDIC shall give due consideration 
to the views and recommendations of 
such state agency in determining 
whether to disapprove any proposed ac-
quisition. Notwithstanding the provi-
sions of this paragraph (h), if the FDIC 
determines that it must act imme-
diately upon any notice of a proposed 
acquisition in order to prevent the de-
fault of the association involved in the 
proposed acquisition, the FDIC may 
dispense with the requirement of this 
paragraph (h) or, if a copy of the notice 
is forwarded to the state supervisory 
agency, the FDIC may request that the 
views and recommendations of such 
state supervisory agency be submitted 
immediately in any form or by any 
means acceptable to the FDIC. 

(i) Additional procedures for acquisi-
tions involving mergers. Acquisitions of 
control involving mergers (including 
mergers with an interim association) 
shall also be subject to the procedures 
set forth in § 390.332 to the extent appli-
cable, except as provided in paragraph 
(a) of this section. 

(j) Additional procedures for acquisi-
tions of recently converted State savings 
associations. Notices and rebuttals in-
volving acquisitions of the stock of a 
recently converted State savings asso-
ciation under 12 CFR 192.3(i)(3) shall 
also address the criteria for approval 
set forth at 12 CFR 192.3(i)(5). 

§ 391.46 Determination by the FDIC. 

(a)—(c) [Reserved] 
(d) Notice criteria. In making its de-

termination whether to disapprove a 
notice, the FDIC may disapprove any 
proposed acquisition, if the FDIC deter-
mines that: 

(1) The proposed acquisition of con-
trol would result in a monopoly or 
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would be in furtherance of any com-
bination or conspiracy to monopolize 
or to attempt to monopolize the bank-
ing business in any part of the United 
States; 

(2) The effect of the proposed acquisi-
tion of control in any section of the 
country may be substantially to lessen 
competition or to tend to create a mo-
nopoly or the proposed acquisition of 
control would in any other manner be 
in restraint of trade, and the anti-
competitive effects of the proposed ac-
quisition of control are not clearly out-
weighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served; 

(3) The financial condition of the ac-
quiring person is such as might jeop-
ardize the financial stability of the as-
sociation or prejudice the interests of 
the depositors of the State savings as-
sociation; 

(4) The competence, experience, or 
integrity of the acquiring person or 
any of the proposed management per-
sonnel indicates that it would not be in 
the interests of the depositors of the 
State savings association, the FDIC, or 
the public to permit such person to 
control the State savings association; 

(5) The acquiring person fails or re-
fuses to furnish information requested 
by the FDIC; or 

(6) The FDIC determines that the 
proposed acquisition would have an ad-
verse effect on the Deposit Insurance 
Fund. 

(e) Failure to disapprove a notice. If, 
upon expiration of the 60-day review 
period of any notice deemed to be suffi-
cient filed pursuant to § 391.45(c), or ex-
tension thereof, the FDIC has failed to 
disapprove such notice, the proposed 
acquisition may take place: Provided, 
That it is consummated within one 
year and in accordance with the terms 
and representations in the notice and 
that there is no material change in cir-
cumstances prior to the acquisition. 

(f) [Reserved] 
(g) Presumptive disqualifiers —(1) In-

tegrity factors. The following factors 
shall give rise to a rebuttable presump-
tion that an acquiror may fail to sat-
isfy the integrity test of paragraph 
(d)(4) of this section: 

(i) During the 10-year period imme-
diately preceding filing the notice, 
criminal, civil or administrative judg-
ments, consents or orders, and any in-
dictments, formal investigations, ex-
aminations, or civil or administrative 
proceedings (excluding routine or cus-
tomary audits, inspections and inves-
tigations) that terminated in any 
agreements, undertakings, consents or 
orders, issued against, entered into by, 
or involving the acquiror or affiliates 
of the acquiror by any federal or state 
court, any department, agency, or com-
mission of the U.S. Government, any 
state or municipality, any Federal 
Home Loan Bank, any self-regulatory 
trade or professional organization, or 
any foreign government or govern-
mental entity, which involve: 

(A) Fraud, moral turpitude, dishon-
esty, breach of trust or fiduciary du-
ties, organized crime or racketeering; 

(B) Violation of securities or com-
modities laws or regulations; 

(C) Violation of depository institu-
tion laws or regulations; 

(D) Violation of housing authority 
laws or regulations; or 

(E) Violation of the rules, regula-
tions, codes of conduct or ethics of a 
self-regulatory trade or professional 
organization; 

(ii) Denial, or withdrawal after re-
ceipt of formal or informal notice of an 
intent to deny, by the acquiror or af-
filiates of the acquiror, of 

(A) Any application relating to the 
organization of a financial institution, 

(B) An application to acquire any fi-
nancial institution or holding company 
thereof under the Holding Company 
Act or the Bank Holding Company Act 
or otherwise, 

(C) A notice relating to a change in 
control of any of the foregoing under 
the Control Act or the Repealed Con-
trol Act; or 

(D) An application or notice under a 
state holding company or change in 
control statute; 

(iii) The acquiror or affiliates of the 
acquiror were placed in receivership or 
conservatorship during the preceding 
10 years, or any management official of 
the acquiror was a management offi-
cial or director (other than an official 
or director serving at the request of 
the FDIC, the former Resolution Trust 
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