
370 

12 CFR Ch. VII (1–1–12 Edition) § 701.23 

organizations principally composed of 
credit unions. 

(5) Financial organization means any 
federally chartered or federally insured 
financial institution; and any state or 
federal government agency and their 
subdivisions. 

(6) Originating lender means the par-
ticipant with which the member con-
tracts. 

(b) Subject to the provisions of this 
section any Federal credit union may 
participate in making loans with eligi-
ble organizations within the limita-
tions of the board of director’s written 
participation loan policies, Provided: 

(1) No Federal credit union shall ob-
tain an interest in a participation loan 
if the sum of that interest and any 
(other) indebtedness owing to the Fed-
eral credit union by the borrower ex-
ceeds 10 per centum of the Federal 
credit union’s unimpaired capital and 
surplus; 

(2) A written master participation 
agreement shall be properly executed, 
acted upon by the Federal credit 
union’s board of directors, or if the 
board has so delegated in its policy, the 
investment committee or senior man-
agement official(s) and retained in the 
Federal credit union’s office. The mas-
ter agreement shall include provisions 
for identifying, either through a docu-
ment which is incorporated by ref-
erence into the master agreement or 
directly in the master agreement, the 
participation loan or loans prior to 
their sale; and 

(3) A Federal credit union may sell to 
or purchase from any participant the 
servicing of any loan in which it owns 
a participation interest. 

(c) An originating lender which is a 
Federal credit union shall: 

(1) Originate loans only to its mem-
bers; 

(2) Retain an interest of at least 10 
per centum of the face amount of each 
loan; 

(3) Retain the original or copies of 
the loan documents; and 

(4) Require the credit committee or 
loan officer to use the same under-
writing standards for participation 
loans used for loans that are not being 
sold in a participation agreement un-
less there is a participation agreement 
in place prior to the disbursement of 

the loan. Where a participation agree-
ment is in place prior to disbursement, 
either the credit union’s loan policies 
or the participation agreement shall 
address any variance from non-partici-
pation loan underwriting standards. 

(d) A participant Federal credit 
union that is not an originating lender 
shall: 

(1) Participate only in loans it is em-
powered to grant, having a participa-
tion policy in place which sets forth 
the loan underwriting standards prior 
to entering into a participation agree-
ment; 

(2) Participate in participation loans 
only if made to its own members or 
members of another participating cred-
it union; 

(3) Retain the original or a copy of 
the written participation loan agree-
ment and a schedule of the loans cov-
ered by the agreement; and 

(4) Obtain the approval of the board 
of directors or investment committee 
of the disbursement of proceeds to the 
originating lender. 

[43 FR 51610, Nov. 6, 1978, as amended at 46 
FR 38680, July 29, 1981; 46 FR 43830, Sept. 1, 
1981; 47 FR 1371, Jan. 13, 1982; 47 FR 54428, 
Dec. 3, 1982. Redesignated and amended at 49 
FR 30688, Aug. 1, 1984; 60 FR 58204, Nov. 27, 
1995; 68 FR 75111, Dec. 30, 2003] 

§ 701.23 Purchase, sale, and pledge of 
eligible obligations. 

(a) For purposes of this section: 
(1) Eligible obligation means a loan or 

group of loans. 
(2) Student loan means a loan granted 

to finance the borrower’s attendance at 
an institution of higher education or at 
a vocational school, which is secured 
by and on which payment of the out-
standing principal and interest has 
been deferred in accordance with the 
insurance or guarantee of the Federal 
Government, of a State government, or 
any agency of either. 

(b) Purchase. (1) A Federal credit 
union may purchase, in whole or in 
part, within the limitations of the 
board of directors’ written purchase 
policies: 

(i) Eligible obligations of its mem-
bers, from any source, if either: (A) 
They are loans it is empowered to 
grant or (B) they are refinanced with 
the consent of the borrowers, within 60 
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days after they are purchased, so that 
they are loans it is empowered to 
grant; 

(ii) Eligible obligations of a liqui-
dating credit union’s individual mem-
bers, from the liquidating credit union; 

(iii) Student loans, from any source, 
if the purchaser is granting student 
loans on an ongoing basis and if the 
purchase will facilitate the purchasing 
credit union’s packaging of a pool of 
such loans to be sold or pledged on the 
secondary market; and 

(iv) Real estate-secured loans, from 
any source, if the purchaser is granting 
real estate-secured loans pursuant to 
§ 701.21 on an ongoing basis and if the 
purchase will facilitate the purchasing 
credit union’s packaging of a pool of 
such loans to be sold or pledged on the 
secondary mortage market. A pool 
must include a substantial portion of 
the credit union’s members’ loans and 
must be sold promptly. 

(2) A Federal credit union may make 
purchases in accordance with this para-
graph (b), provided: 

(i) The board of directors or invest-
ment committee approves the pur-
chase; 

(ii) A written agreement and a sched-
ule of the eligible obligations covered 
by the agreement are retained in the 
purchasers office; and 

(iii) For purchases under paragraph 
(b)(1)(ii) of this section, any advance 
written approval required by § 741.8 of 
this chapter is obtained before con-
summation of such purchase. 

(3) The aggregate of the unpaid bal-
ance of eligible obligations purchased 
under paragraph (b) of this section 
shall not exceed 5 percent of the 
unimpaired capital and surplus of the 
purchaser. The following can be 
exculded in calculating this 5 percent 
limitation: 

(i) Student loans purchased in ac-
cordance with paragraph (b)(1)(iii) of 
this section; 

(ii) Real estate loans purchased in ac-
cordance with paragraph (b)(1)(iv) of 
this section; 

(iii) Eligible obligations purchased in 
accordance with paragraph (b)(1)(i) of 
this section that are refinanced by the 
purchaser so that it is a loan it is em-
powered to grant; 

(iv) An indirect lending or indirect 
leasing arrangement that is classified 
as a loan and not the purchase of an el-
igible obligation because the Federal 
credit union makes the final under-
writing decision and the sales or lease 
contract is assigned to the Federal 
credit union very soon after it is signed 
by the member and the dealer or leas-
ing company. 

(c) Sale. A Federal credit union may 
sell, in whole or in part, to any source, 
eligible obligations of its members, eli-
gible obligations purchased in accord-
ance with paragraph (b)(1)(ii) of this 
section, student loans purchased in ac-
cordance with paragraph (b)(1)(iii) of 
this section, and real estate loans pur-
chased in accordance with paragraph 
(b)(1)(iv) of this section, within the 
limitations of the board of directors’ 
written sale policies, Provided: 

(1) The board of directors or invest-
ment committee approves the sale; and 

(2) A written agreement and a sched-
ule of the eligible obligations covered 
by the agreement are retained in the 
seller’s office. 

(d) Pledge. (1) A Federal credit union 
may pledge, in whole or in part, to any 
source, eligible obligations of its mem-
bers, eligible obligations purchased in 
accordance with paragraph (b)(1)(ii) of 
this section, student loans purchased 
in accordance with paragraph (b)(1)(iii) 
of this section, and real estate loans 
purchased in accordance with para-
graph (b)(1)(iv) of this section, within 
the limitations of the board of direc-
tors’ written pledge policies, Provided: 

(i) The board of directors or invest-
ment committee approves the pledge; 

(ii) Copies of the original loan docu-
ments are retained; and 

(iii) A written agreement covering 
the pledging arrangement is retained 
in the office of the credit union that 
pledges the eligible obligations. 

(2) The pledge agreement shall iden-
tify the eligible obligations covered by 
the agreement. 

(e) Servicing. A Federal credit union 
may agree to service any eligible obli-
gation it purchases or sells in whole or 
in part. 

(f) 10 Percent limitation. The total in-
debtedness owing to any Federal credit 
union by any person, inclusive of re-
tained and reacquired interests, shall 
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not exceed 10 percent of its unimpaired 
capital and surplus. 

(g)(1) Conflicts of interest. No federal 
credit union official, employee, or their 
immediate family member may re-
ceive, directly or indirectly, any com-
pensation in connection with that cred-
it union’s purchase, sale, or pledge of 
an eligible obligation under the provi-
sions of § 701.23. 

(2) Permissible payments. This section 
does not prohibit: 

(i) A federal credit union’s payment 
of salary to employees; 

(ii) A federal credit union’s payment 
of an incentive or bonus to an em-
ployee based on the credit union’s over-
all financial performance; 

(iii) A federal credit union’s payment 
of an incentive or bonus to an em-
ployee, other than a senior manage-
ment employee, in connection with 
that credit union’s purchase, sale or 
pledge of an eligible obligation. This 
payment is permissible if the board of 
directors establishes a written policy 
and internal controls for the incentive 
or bonus program and monitors compli-
ance with the policy and controls at 
least annually; and 

(iv) Payment by a person other than 
the federal credit union of compensa-
tion to a volunteer official, non-senior 
management employee, or their imme-
diate family member, for a service or 
activity performed outside the credit 
union provided that the federal credit 
union, the official, employee, or their 
immediate family member has not 
made a referral. 

(3) Business associates and family mem-
bers. All transactions under this sec-
tion with business associates or family 
members not specifically prohibited by 
paragraph (g)(1) of this section must be 
conducted at arm’s length and in the 
interest of the federal credit union. 

(4) Definitions. The definitions in 
§ 701.21(c)(8)(ii) of this part apply to 
this section. 

[44 FR 27071, May 9, 1979, as amended at 46 
FR 38680, July 29, 1981. Redesignated at 49 FR 
30688, Aug. 1, 1984, and amended at 53 FR 4844, 
Feb. 18, 1988; 56 FR 15036, Apr. 15, 1991; 56 FR 
35811, July 29, 1991; 60 FR 58504, Nov. 28, 1995; 
63 FR 70998, Dec. 23, 1998; 72 FR 65442, Nov. 21, 
2007] 

§ 701.24 Refund of interest. 

(a) The board of directors of a Fed-
eral credit union may authorize an in-
terest refund to members who paid in-
terest to the credit union during any 
dividend period and who are members 
of record at the close of business on the 
last day of such dividend period. Inter-
est refunds may be made for a dividend 
period only if dividends on share ac-
counts have been declared and paid for 
that period. 

(b) The amount of interest refund to 
each member shall be determined as a 
percentage of the interest paid by the 
member. Such percentage may vary ac-
cording to the type of extension of 
credit and the interest rate charged. 

(c) The board of directors may ex-
clude from an interest refund: 

(1) A particular type of extension of 
credit; 

(2) Any extension of credit made at a 
particular interest rate; and 

(3) Any extension of credit that is 
presently delinquent or has been delin-
quent within the period for which the 
refund is being made. 

[53 FR 19747, May 31, 1988] 

§ 701.25 Charitable contributions and 
donations. 

(a) A federal credit union may make 
charitable contributions and/or donate 
funds to recipients not organized for 
profit that are located in or conduct 
activities in a community in which the 
federal credit union has a place of busi-
ness or to organizations that are tax 
exempt organizations under Section 
501(c)(3) of the Internal Revenue Code 
and operate primarily to promote and 
develop credit unions. 

(b) The board of directors must ap-
prove charitable contributions and/or 
donations, and the approval must be 
based on a determination by the board 
of directors that the contributions and/ 
or donations are in the best interests of 
the federal credit union and are reason-
able given the size and financial condi-
tion of the federal credit union. The 
board of directors, if it chooses, may 
establish a budget for charitable con-
tributions and/or donations and au-
thorize appropriate officials of the fed-
eral credit union to select recipients 
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