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to adjust payments as a result of the adjust-
ment or renegotiation of an interest rate on 
an alternative mortgage transaction. Other 
restrictions on changes to payments are not 
preempted, including restrictions on trans-
actions in which one or more of the regular 
periodic payments may result in an increase 
in the principal balance (a negative amorti-
zation feature) or may be applied solely to 
accrued interest and not to loan principal 
(an interest-only feature). 

iii. Restrictions on the creditor and the 
consumer sharing some or all of the appre-
ciation in the value of the property (shared 
equity/shared appreciation). 

iv. Underwriting requirements that address 
the adjustment or renegotiation of interest 
rates or finance charges. For example, if a 
provision of State law requires housing 
creditors to underwrite based on the max-
imum contractual rate, that provision is pre-
empted by § 1004.3 with respect to alternative 
mortgage transactions, regardless of whether 
the provision applies solely to alternative 
mortgage transactions or to both alternative 
mortgage transactions and other mortgage 
or consumer credit transactions. 

3. Examples of State laws that are not pre-
empted. The following are examples of State 
laws that are not preempted by § 1004.3 re-
gardless of whether the provision applies 
solely to alternative mortgage transactions 
or to both alternative mortgage transactions 
and other mortgage or consumer credit 
transactions: 

i. Restrictions on prepayment penalties or 
late charges (including an increase in an in-
terest rate or finance charge as a result of a 
late payment). 

ii. Restrictions on transactions in which 
one or more of the regular periodic payments 
may result in an increase in the principal 
balance (a negative amortization feature) or 
may be applied solely to accrued interest and 
not to loan principal (an interest-only fea-
ture). 

iii. Requirements that disclosures be pro-
vided. 

§ 1004.4 Requirements for Alternative Mortgage 
Transactions 

4(a) Mortgages With Adjustable or Renego-
tiable Rates or Finance Charges and Home 
Equity Lines of Credit 

1. Index values. A creditor may use any 
measure of index values that meets the re-
quirements in § 1004.4(a)(2)(i). For example, 
the index may be either single values as of a 
specific date or an average of values cal-
culated over a specified period. 

2. Index beyond creditor’s control. A creditor 
may increase an adjustable interest rate pur-
suant to § 1004.4(a)(2)(i) only if the increase is 
based on an index that is beyond the credi-
tor’s control. For purposes of § 1004.4(a)(2)(i), 
an index is not beyond the creditor’s control 

if the index is the creditor’s own prime rate 
or cost of funds. A creditor is permitted, 
however, to use a published prime rate, such 
as the prime rate published in the Wall Street 
Journal, even if the creditor’s own prime rate 
is one of several rates used to establish the 
published rate. 

3. Publicly available. For purposes of 
§ 1004.4(a)(2)(i), the index must be available 
to the public. A publicly available index need 
not be published in a newspaper, but it must 
be one the consumer can independently ob-
tain (by telephone, for example) and use to 
verify the annual percentage rate applied to 
the alternative mortgage transaction. 

4(c) Requirements for High-Cost and Higher- 
Priced Mortgage Loans 

1. Prepayment penalties. If applicable, credi-
tors must comply with 12 CFR 226.32, includ-
ing 12 CFR 226.32(d)(6) and (d)(7) which pro-
vide limitations on prepayment penalties. 
Similarly, if applicable, creditors must com-
ply with 12 CFR 226.35, including 12 CFR 
226.35(b)(2), which also provides limitations 
on prepayment penalties. However, under 
§ 1004.3, State laws regarding prepayment 
penalties are not preempted. See comment 
1004.3–3.i. Accordingly, creditors must also 
comply with any State laws regarding pre-
payment penalties unless an independent 
basis for preemption exists, such as because 
the State law is inconsistent with the re-
quirements of Regulation Z, 12 CFR Part 226. 
See 12 CFR 226.28. 

4(d) Other Applicable Law 

1. Other applicable law. Section 1004.4(d) 
permits state housing creditors that do not 
seek preemption under § 1004.3 and federal 
housing creditors to make alternative mort-
gage transactions consistent with applicable 
State or federal law other than § 1004.4(a) 
through (c). However, § 1004.4(d) does not ex-
empt those housing creditors from com-
plying with the provisions of federal law that 
are incorporated by reference in § 1004.4 and 
are otherwise applicable to the creditor. Spe-
cifically, nothing in § 1004.4(d) exempts a 
housing creditor from complying with 12 
CFR 226.5b, 226.32, 226.34, or 226.35. 

PART 1005—ELECTRONIC FUND 
TRANSFERS (REGULATION E) 
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§ 1005.1 Authority and purpose. 
(a) Authority. The regulation in this 

part, known as Regulation E, is issued 
by the Bureau of Consumer Financial 
Protection (Bureau) pursuant to the 
Electronic Fund Transfer Act (15 
U.S.C. 1693 et seq.). The information- 
collection requirements have been ap-
proved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and have been assigned OMB No. 3170– 
0014. 

(b) Purpose. This part carries out the 
purposes of the Electronic Fund Trans-
fer Act, which establishes the basic 
rights, liabilities, and responsibilities 
of consumers who use electronic fund 
transfer services and of financial insti-
tutions that offer these services. The 
primary objective of the Act and this 
part is the protection of individual con-
sumers engaging in electronic fund 
transfers. 

§ 1005.2 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a)(1) ‘‘Access device’’ means a card, 

code, or other means of access to a con-
sumer’s account, or any combination 

thereof, that may be used by the con-
sumer to initiate electronic fund trans-
fers. 

(2) An access device becomes an ‘‘ac-
cepted access device’’ when the con-
sumer: 

(i) Requests and receives, or signs, or 
uses (or authorizes another to use) the 
access device to transfer money be-
tween accounts or to obtain money, 
property, or services; 

(ii) Requests validation of an access 
device issued on an unsolicited basis; 
or 

(iii) Receives an access device in re-
newal of, or in substitution for, an ac-
cepted access device from either the fi-
nancial institution that initially issued 
the device or a successor. 

(b)(1) ‘‘Account’’ means a demand de-
posit (checking), savings, or other con-
sumer asset account (other than an oc-
casional or incidental credit balance in 
a credit plan) held directly or indi-
rectly by a financial institution and es-
tablished primarily for personal, fam-
ily, or household purposes. 

(2) The term includes a ‘‘payroll card 
account’’ which is an account that is 
directly or indirectly established 
through an employer and to which 
electronic fund transfers of the con-
sumer’s wages, salary, or other em-
ployee compensation (such as commis-
sions), are made on a recurring basis, 
whether the account is operated or 
managed by the employer, a third- 
party payroll processor, a depository 
institution or any other person. For 
rules governing payroll card accounts, 
see § 1005.18. 

(3) The term does not include an ac-
count held by a financial institution 
under a bona fide trust agreement. 

(c) ‘‘Act’’ means the Electronic Fund 
Transfer Act (Title IX of the Consumer 
Credit Protection Act, 15 U.S.C. 1693 et 
seq.). 

(d) ‘‘Business day’’ means any day on 
which the offices of the consumer’s fi-
nancial institution are open to the pub-
lic for carrying on substantially all 
business functions. 

(e) ‘‘Consumer’’ means a natural per-
son. 

(f) ‘‘Credit’’ means the right granted 
by a financial institution to a con-
sumer to defer payment of debt, incur 
debt and defer its payment, or purchase 
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