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standards for whom a state must re-
quire to be licensed, and sets forth the 
Bureau’s procedure for determining a 
state’s compliance with the minimum 
standards. 

(3) Subpart C provides the require-
ments that the Bureau will apply in 
any state that the Bureau determines 
has not established a licensing and reg-
istration system in compliance with 
the minimum standards of the S.A.F.E. 
Act. 

(4) Subpart D provides minimum re-
quirements for the administration of 
the Nationwide Mortgage Licensing 
System and Registry. 

(5) Subpart E clarifies the Bureau’s 
enforcement authority in states in 
which it operates a state licensing sys-
tem. 

(6) Appendices A through D set forth 
examples to aid in the understanding 
and application of the regulations. 

§ 1008.3 Confidentiality of information. 
(a) Except as otherwise provided in 

this part, any requirement under Fed-
eral or state law regarding the privacy 
or confidentiality of any information 
or material provided to the Nationwide 
Mortgage Licensing System and Reg-
istry or a system established by the Di-
rector under this part, and any privi-
lege arising under Federal or state law 
(including the rules of any Federal or 
state court) with respect to such infor-
mation or material, shall continue to 
apply to such information or material 
after the information or material has 
been disclosed to the system. Such in-
formation and material may be shared 
with all state and Federal regulatory 
officials with mortgage industry over-
sight authority without the loss of 
privilege or the loss of confidentiality 
protections provided by Federal and 
state laws. 

(b) Information or material that is 
subject to a privilege or confidentiality 
under paragraph (a) of this section 
shall not be subject to: 

(1) Disclosure under any Federal or 
state law governing the disclosure to 
the public of information held by an of-
ficer or an agency of the Federal Gov-
ernment or the respective state; or 

(2) Subpoena or discovery, or admis-
sion into evidence, in any private civil 
action or administrative process, un-

less with respect to any privilege held 
by the Nationwide Mortgage Licensing 
System and Registry or by the Direc-
tor with respect to such information or 
material, the person to whom such in-
formation or material pertains, waives, 
in whole or in part, in the discretion of 
such person, that privilege. 

(c) Any state law, including any state 
open record law, relating to the disclo-
sure of confidential supervisory infor-
mation or any information or material 
described in paragraph (a) of this sec-
tion that is inconsistent with para-
graph (a), shall be superseded by the re-
quirements of such provision to the ex-
tent that state law provides less con-
fidentiality or a weaker privilege. 

(d) This section shall not apply with 
respect to the information or material 
relating to the employment history of, 
and any publicly adjudicated discipli-
nary and enforcement action against, 
any loan originator that is included in 
the Nationwide Mortgage Licensing 
System and Registry for access by the 
public. 

Subpart A—General 
§ 1008.20 Scope of this subpart. 

This subpart provides the definitions 
applicable to this part, and other gen-
eral requirements applicable to this 
part. 

§ 1008.23 Definitions. 
Terms that are defined in the 

S.A.F.E. Act and used in this part have 
the same meaning as in the S.A.F.E. 
Act, unless otherwise provided in this 
section. 

Administrative or clerical tasks means 
the receipt, collection, and distribution 
of information common for the proc-
essing or underwriting of a loan in the 
mortgage industry and communication 
with a consumer to obtain information 
necessary for the processing or under-
writing of a residential mortgage loan. 

American Association of Residential 
Mortgage Regulators (AARMR) is the na-
tional association of executives and 
employees of the various states who 
are charged with the responsibility for 
administration and regulation of resi-
dential mortgage lending, servicing, 
and brokering, and dedicated to the 
goals described at www.aarmr.org. 
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Application means a request, in any 
form, for an offer (or a response to a so-
licitation of an offer) of residential 
mortgage loan terms, and the informa-
tion about the borrower or prospective 
borrower that is customary or nec-
essary in a decision on whether to 
make such an offer. 

Bureau means the Bureau of Con-
sumer Financial Protection. 

Clerical or support duties: 
(1) Include: 
(i) The receipt, collection, distribu-

tion, and analysis of information com-
mon for the processing or underwriting 
of a residential mortgage loan; and 

(ii) Communicating with a consumer 
to obtain the information necessary for 
the processing or underwriting of a 
loan, to the extent that such commu-
nication does not include offering or 
negotiating loan rates or terms, or 
counseling consumers about residential 
mortgage loan rates or terms; and 

(2) Does not include: 
(i) Taking a residential mortgage 

loan application; or 
(ii) Offering or negotiating terms of a 

residential mortgage loan. 
Conference of State Bank Supervisors 

(CSBS) is the national organization 
composed of state bank supervisors 
dedicated to maintaining the state 
banking system and state regulation of 
financial services in accordance with 
the CSBS statement of principles de-
scribed at www.csbs.org. 

Director means the Director of the 
Bureau of Consumer Financial Protec-
tion. 

Employee means an individual: 
(1) Whose manner and means of per-

formance of work are subject to the 
right of control of, or are controlled 
by, a person, and 

(2) Whose compensation for Federal 
income tax purposes is reported, or re-
quired to be reported, on a W–2 form 
issued by the controlling person. 

Farm Credit Administration means the 
independent Federal agency, author-
ized by the Farm Credit Act of 1971, 
that examines and regulates the Farm 
Credit System. 

For compensation or gain. See 
§ 1008.103(c)(2)(ii). 

Independent contractor means an indi-
vidual who performs his or her duties 
other than at the direction of and sub-

ject to the supervision and instruction 
of an individual who is licensed and 
registered in accordance with 
§ 1008.103(a), or is not required to be li-
censed, in accordance with 
§ 1008.103(e)(5), (6), or (7). 

Loan originator. See § 1008.103. 
Loan processor or underwriter, for pur-

poses of this part, means an individual 
who, with respect to the origination of 
a residential mortgage loan, performs 
clerical or support duties at the direc-
tion of and subject to the supervision 
and instruction of: 

(1) A state-licensed loan originator; 
or 

(2) A registered loan originator. 
Nationwide Mortgage Licensing System 

and Registry or NMLSR means the mort-
gage licensing system developed and 
maintained by the Conference of State 
Bank Supervisors and the American 
Association of Residential Mortgage 
Regulators for the licensing and reg-
istration of loan originators and the 
registration of registered loan origina-
tors or any system established by the 
Director, as provided in subpart D of 
this part. 

Nontraditional mortgage product means 
any mortgage product other than a 30- 
year fixed-rate mortgage. 

Origination of a residential mortgage 
loan, for purposes of the definition of loan 
processor or underwriter, means all resi-
dential mortgage loan-related activi-
ties from the taking of a residential 
mortgage loan application through the 
completion of all required loan closing 
documents and funding of the residen-
tial mortgage loan. 

Real estate brokerage activities mean 
any activity that involves offering or 
providing real estate brokerage serv-
ices to the public including— 

(1) Acting as a real estate agent or 
real estate broker for a buyer, seller, 
lessor, or lessee of real property; 

(2) Bringing together parties inter-
ested in the sale, purchase, lease, rent-
al, or exchange of real property; 

(3) Negotiating, on behalf of any 
party, any portion of a contract relat-
ing to the sale, purchase, lease, rental, 
or exchange of real property (other 
than in connection with providing fi-
nancing with respect to any such 
transaction); 
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(4) Engaging in any activity for 
which a person engaged in the activity 
is required to be registered as a real es-
tate agent or real estate broker under 
any applicable law; and 

(5) Offering to engage in any activity, 
or act in any capacity, described in 
paragraphs (1), (2), (3), or (4) of this def-
inition. 

Residential mortgage loan means any 
loan primarily for personal, family, or 
household use that is secured by a 
mortgage, deed of trust, or other equiv-
alent consensual security interest on a 
dwelling (as defined in section 103(w) of 
the Truth in Lending Act) or residen-
tial real estate upon which is con-
structed or intended to be constructed 
a dwelling (as so defined). 

State means any state of the United 
States, the District of Columbia, any 
territory of the United States, Puerto 
Rico, Guam, American Samoa, the Vir-
gin Islands, and the Commonwealth of 
the Northern Mariana Islands. 

Unique identifier means a number or 
other identifier that: 

(1) Permanently identifies a loan 
originator; 

(2) Is assigned by protocols estab-
lished by the Nationwide Mortgage Li-
censing System and Registry and the 
Bureau to facilitate electronic track-
ing of loan originators and uniform 
identification of, and public access to, 
the employment history of and the 
publicly adjudicated disciplinary and 
enforcement actions against loan origi-
nators; and 

(3) Shall not be used for purposes 
other than those set forth under the 
S.A.F.E. Act. 

Subpart B—Determination of State 
Compliance With the S.A.F.E. Act 

§ 1008.101 Scope of this subpart. 
This subpart describes the minimum 

standards of the S.A.F.E. Act that 
apply to a state’s licensing and reg-
istering of loan originators. This sub-
part also provides the procedures that 
the Bureau follows to determine that a 
state does not have in place a system 
for licensing and registering mortgage 
loan originators that complies with the 
minimum standards. Upon making 
such a determination, the Bureau will 
impose the requirements and exercise 

the enforcement authorities described 
in subparts C and E of this part. 

§ 1008.103 Individuals required to be 
licensed by states. 

(a) Except as provided in paragraph 
(e) of this section, in order to operate a 
S.A.F.E.-compliant program, a state 
must prohibit an individual from en-
gaging in the business of a loan origi-
nator with respect to any dwelling or 
residential real estate in the state, un-
less the individual first: 

(1) Registers as a loan originator 
through and obtains a unique identifier 
from the NMLSR, and 

(2) Obtains and maintains a valid 
loan originator license from the state. 

(b) An individual engages in the busi-
ness of a loan originator if the indi-
vidual, in a commercial context and 
habitually or repeatedly: 

(1)(i) Takes a residential mortgage 
loan application; and 

(ii) Offers or negotiates terms of a 
residential mortgage loan for com-
pensation or gain; or 

(2) Represents to the public, through 
advertising or other means of commu-
nicating or providing information (in-
cluding the use of business cards, sta-
tionery, brochures, signs, rate lists, or 
other promotional items), that such in-
dividual can or will perform the activi-
ties described in paragraph (b)(1) of 
this section. 

(c)(1) An individual ‘‘takes a residen-
tial mortgage loan application’’ if the 
individual receives a residential mort-
gage loan application for the purpose of 
facilitating a decision whether to ex-
tend an offer of residential mortgage 
loan terms to a borrower or prospective 
borrower (or to accept the terms of-
fered by a borrower or prospective bor-
rower in response to a solicitation), 
whether the application is received di-
rectly or indirectly from the borrower 
or prospective borrower. 

(2) An individual ‘‘offers or nego-
tiates terms of a residential mortgage 
loan for compensation or gain’’ if the 
individual: 

(i)(A) Presents for consideration by a 
borrower or prospective borrower par-
ticular residential mortgage loan 
terms; 

(B) Communicates directly or indi-
rectly with a borrower, or prospective 
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