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person making the offer, provided, 
however, that rejection of an offer of 
settlement does not affect the contin-
ued validity of waivers pursuant to 
paragraph (c)(4) of this section with re-
spect to any discussions concerning the 
rejected offer of settlement. 

§ 1081.121 Cooperation with other 
agencies. 

It is the policy of the Bureau to co-
operate with other governmental agen-
cies to avoid unnecessary overlap or 
duplication of regulatory functions. 

Subpart B—Initiation of 
Proceedings and Prehearing Rules 
§ 1081.200 Commencement of pro-

ceeding and contents of notice of 
charges. 

(a) Commencement of proceeding. A 
proceeding governed by this part is 
commenced by filing of a notice of 
charges by the Bureau in accordance 
with § 1081.111 of this part. The notice 
of charges must be served by the Bu-
reau upon the respondent in accord-
ance with § 1081.113(d)(1) of this part. 

(b) Contents of a notice of charges. The 
notice of charges must set forth: 

(1) The legal authority for the pro-
ceeding and for the Bureau’s jurisdic-
tion over the proceeding; 

(2) A statement of the matters of fact 
and law showing that the Bureau is en-
titled to relief; 

(3) A proposed order or prayer for an 
order granting the requested relief; 

(4) The time and place of the hearing 
as required by law or regulation; 

(5) The time within which to file an 
answer as required by law or regula-
tion; 

(6) That the answer shall be filed and 
served in accordance with subpart A of 
this part; and 

(7) The docket number for the adju-
dication proceeding. 

(c) Publication of notice of charges. Un-
less otherwise ordered by the Bureau, 
the notice of charges shall be given 
general circulation by release to the 
public, by publication on the Bureau’s 
Web site and, where directed by the 
hearing officer or the Director, by pub-
lication in the FEDERAL REGISTER. The 
Bureau may publish any notice of 
charges after 10 days from the date of 

service except if there is a pending mo-
tion for a protective order filed pursu-
ant to § 1081.119. 

(d) Voluntary dismissal—(1) Without an 
order. The Bureau may voluntarily dis-
miss an adjudication proceeding with-
out an order entered by a hearing offi-
cer by filing either: 

(i) A notice of dismissal before the 
respondent(s) serves an answer; or 

(ii) A stipulation of dismissal signed 
by all parties who have appeared. 

(2) Effect. Unless the notice or stipu-
lation states otherwise, the dismissal 
is without prejudice, and does not oper-
ate as an adjudication on the merits. 

§ 1081.201 Answer. 
(a) When. Within 14 days of service of 

the notice of charges, respondent shall 
file an answer as designated in the no-
tice of charges. 

(b) Content of answer. An answer must 
specifically respond to each paragraph 
or allegation of fact contained in the 
notice of charges and must admit, 
deny, or state that the party lacks suf-
ficient information to admit or deny 
each allegation of fact. A statement of 
lack of information has the effect of a 
denial. Denials must fairly meet the 
substance of each allegation of fact de-
nied; general denials are not permitted. 
When a respondent denies part of an al-
legation, that part must be denied and 
the remainder specifically admitted. 
Any allegation of fact in the notice of 
charges which is not denied in the an-
swer must be deemed admitted for pur-
poses of the proceeding. A respondent 
is not required to respond to the por-
tion of a notice of charges that con-
stitutes the prayer for relief or pro-
posed order. The answer must set forth 
affirmative defenses, if any, asserted 
by the respondent. 

(c) If the allegations of the complaint 
are admitted. If the respondent elects 
not to contest the allegations of fact 
set forth in the notice of charges, the 
answer shall consist of a statement 
that the respondent admits all of the 
material allegations to be true. Such 
an answer shall constitute a waiver of 
hearings as to the facts alleged in the 
notice of charges, and together with 
the notice of charges will provide a 
record basis on which the hearing offi-
cer shall issue a recommended decision 
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containing appropriate findings and 
conclusions and a proposed order dis-
posing of the proceeding. In such an an-
swer, the respondent may, however, re-
serve the right to submit proposed 
findings of fact and conclusions of law 
under § 1081.305. 

(d) Default. (1) Failure of a respond-
ent to file an answer within the time 
provided shall be deemed to constitute 
a waiver of the respondent’s right to 
appear and contest the allegations of 
the notice of charges and to authorize 
the hearing officer, without further no-
tice to the respondent, to find the facts 
to be as alleged in the notice of charges 
and to enter a recommended decision 
containing appropriate findings and 
conclusions. In such cases, respondent 
shall have no right to appeal pursuant 
to § 1081.402, but must instead proceed 
pursuant to paragraph (d)(2) of this sec-
tion. 

(2) A motion to set aside a default 
shall be made within a reasonable 
time, state the reasons for the failure 
to appear or defend, and specify the na-
ture of the proposed defense in the pro-
ceeding. In order to prevent injustice 
and on such conditions as may be ap-
propriate, the hearing officer, at any 
time prior to the filing of the rec-
ommended decision, or the Director, at 
any time, may for good cause shown 
set aside a default. 

§ 1081.202 Amended pleadings. 
(a) Amendments. The notice of charges 

or answer may be amended or supple-
mented at any stage of the proceeding. 
The respondent must answer an amend-
ed notice of charges within the time re-
maining for the respondent’s answer to 
the original notice of charges, or with-
in 10 days after service of the amended 
notice of charges, whichever period is 
longer, unless the hearing officer or-
ders otherwise for good cause. 

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice of charges or answer are tried at 
the hearing by express or implied con-
sent of the parties, they will be treated 
in all respects as if they had been 
raised in the notice of charges or an-
swer, and no formal amendments are 
required. If evidence is objected to at 
the hearing on the ground that it is not 
within the issues raised by the notice 

of charges or answer, the hearing offi-
cer may admit the evidence when ad-
mission is likely to assist in adjudi-
cating the merits of the action and the 
objecting party fails to satisfy the 
hearing officer that the admission of 
such evidence would unfairly prejudice 
that party’s action or defense upon the 
merits. The hearing officer may grant 
a continuance to enable the objecting 
party to meet such evidence. 

§ 1081.203 Scheduling conference. 

(a) Meeting of the parties before sched-
uling conference. As early as practicable 
before the scheduling conference de-
scribed in paragraph (b) of this section, 
counsel for the parties shall meet to 
discuss the nature and basis of their 
claims and defenses and the possibili-
ties for a prompt settlement or resolu-
tion of the case. The parties shall also 
discuss and agree, if possible, on the 
matters set forth in paragraph (b) of 
this section. 

(b) Scheduling conference. Within 20 
days of service of the notice of charges 
or such other time as the parties and 
hearing officer may agree, the hearing 
officer shall direct counsel for all par-
ties to meet with him or her in person 
at a specified time and place prior to 
the hearing or to confer by telephone 
for the purpose of scheduling the 
course and conduct of the proceeding. 
This meeting or telephone conference 
is called a scheduling conference. At the 
scheduling conference, counsel for the 
parties shall be prepared to address: 

(1) Determination of the dates and lo-
cation of the hearing, including, in pro-
ceedings under section 1053(b) of the 
Act, whether the hearing should com-
mence later than 60 days after service 
of the notice of charges; 

(2) Simplification and clarification of 
the issues; 

(3) Amendments to pleadings; 
(4) Settlement of any or all issues; 
(5) Production of documents as set 

forth in § 1081.206 and of witness state-
ments as set forth in § 1081.207, and pre-
hearing production of documents in re-
sponse to subpoenas duces tecum as set 
forth in § 1081.208; 

(6) Whether or not the parties intend 
to move for summary disposition of 
any or all issues; 



1109 

Bur. of Consumer Financial Protection § 1081.205 

(7) Whether the parties intend to 
seek the deposition of witnesses pursu-
ant to § 1081.209; 

(8) A schedule for the exchange of ex-
pert reports and the taking of expert 
depositions, if any; and 

(9) Such other matters as may aid in 
the orderly disposition of the pro-
ceeding. 

(c) Transcript. The hearing officer, in 
his or her discretion, may require that 
a scheduling conference be recorded by 
a court reporter. A transcript of the 
conference and any materials filed, in-
cluding orders, becomes part of the 
record of the proceeding. A party may 
obtain a copy of the transcript at his 
or her expense. 

(d) Scheduling order. At or within five 
days following the conclusion of the 
scheduling conference, the hearing offi-
cer shall serve on each party an order 
setting forth the date and location of 
the hearing and any agreements 
reached and any procedural determina-
tions made. 

(e) Failure to appear; default. Any per-
son who is named in a notice of charges 
as a person against whom findings may 
be made or sanctions imposed and who 
fails to appear, in person or through 
counsel, at a scheduling conference of 
which he or she has been duly notified 
may be deemed in default pursuant to 
§ 1081.201(d)(1). A party may make a 
motion to set aside a default pursuant 
to § 1081.201(d)(2). 

(f) Public access. The scheduling con-
ference shall be public unless the hear-
ing officer determines, based on the 
standard set forth in § 1081.119(b) of this 
part, that the conference (or any part 
thereof) shall be closed to the public. 

§ 1081.204 Consolidation and sever-
ance of actions. 

(a) Consolidation. (1) On the motion of 
any party, or on the hearing officer’s 
own motion, the hearing officer may 
consolidate, for some or all purposes, 
any two or more proceedings, if each 
such proceeding involves or arises out 
of the same transaction, occurrence or 
series of transactions or occurrences, 
or involves at least one common re-
spondent or a material common ques-
tion of law or fact, unless such consoli-
dation would cause unreasonable delay 
or injustice. 

(2) In the event of consolidation 
under paragraph (a)(1) of this section, 
appropriate adjustment to the pre-
hearing schedule may be made to avoid 
unnecessary expense, inconvenience, or 
delay. 

(b) Severance. The hearing officer 
may, upon the motion of any party, 
sever the proceeding for separate reso-
lution of the matter as to any respond-
ent only if the hearing officer finds 
that: 

(1) Undue prejudice or injustice to 
the moving party would result from 
not severing the proceeding; and 

(2) Such undue prejudice or injustice 
would outweigh the interests of judi-
cial economy and expedition in the 
complete and final resolution of the 
proceeding. 

§ 1081.205 Non-dispositive motions. 

(a) Scope. This section applies to all 
motions except motions to dismiss and 
motions for summary disposition. Non- 
dispositive motions filed pursuant to 
other sections of this part shall comply 
with any specific requirements of that 
section and this section to the extent 
these requirements are not incon-
sistent. 

(b) In writing. (1) Unless made during 
a hearing or conference, an application 
or request for an order or ruling must 
be made by written motion. 

(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the hearing officer. Written 
memoranda, briefs, affidavits or other 
relevant material or documents may be 
filed in support of or in opposition to a 
motion. 

(c) Oral motions. The Director or the 
hearing officer, as appropriate, may 
order that an oral motion be submitted 
in writing. 

(d) Responses and replies. (1) Except as 
otherwise provided herein, within 10 
days after service of any written mo-
tion, or within such other period of 
time as may be established by the 
hearing officer or the Director, as ap-
propriate, any party may file a written 
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response to a motion. The hearing offi-
cer shall not rule on any oral or writ-
ten motion before each party has had 
an opportunity to file a response. 

(2) Reply briefs, if any, may be filed 
within three days after service of the 
response. 

(3) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed consent by 
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion. 

(e) Length limitations. No motion sub-
ject to this section (together with the 
brief in support of the motion) or brief 
in response to the motion shall exceed 
15 pages in length, exclusive of pages 
containing the table of contents, table 
of authorities, and any addendum that 
consists solely of copies of applicable 
cases, pertinent legislative provisions 
or rules, and exhibits. No reply brief 
shall exceed six pages in length, exclu-
sive of pages containing the table of 
contents, table of authorities, and any 
addendum that consists solely of copies 
of applicable cases, pertinent legisla-
tive provisions or rules, and exhibits. 
Motions for leave to file motions and 
briefs in excess of these limitations are 
disfavored. 

(f) Meet and confer requirements. Each 
motion filed under this section shall be 
accompanied by a signed statement 
representing that counsel for the mov-
ing party has conferred or made a good 
faith effort to confer with opposing 
counsel in a good faith effort to resolve 
by agreement the issues raised by the 
motion and has been unable to reach 
such an agreement. If some of the mat-
ters in controversy have been resolved 
by agreement, the statement shall 
specify the matters so resolved and the 
matters remaining unresolved. 

(g) Ruling on non-dispositive motions. 
Unless otherwise provided by a rel-
evant rule, a hearing officer shall rule 
on non-dispositive motions. Such rul-
ing shall be issued within 14 days after 
the expiration of the time period al-
lowed for the filing of all motions pa-
pers authorized by this section. The Di-
rector, for good cause, may extend the 
time allowed for a ruling. 

(h) Proceedings not stayed. A motion 
under consideration by the Director or 
the hearing officer shall not stay pro-

ceedings before the hearing officer un-
less the Director or the hearing officer, 
as appropriate, so orders. 

(i) Dilatory motions. Frivolous, dila-
tory, or repetitive motions are prohib-
ited. The filing of such motions may 
form the basis for sanctions. 

§ 1081.206 Availability of documents 
for inspection and copying. 

For purposes of this section, the term 
documents shall include any book, docu-
ment, record, report, memorandum, 
paper, communication, tabulation, 
chart, logs, electronic files, or other 
data or data compilations stored in any 
medium. 

(a) Documents to be available for in-
spection and copying. (1) Unless other-
wise provided by this section, or by 
order of the hearing officer, the Divi-
sion of Enforcement shall make avail-
able for inspection and copying by any 
party documents obtained by the Divi-
sion of Enforcement prior to the insti-
tution of proceedings, from persons not 
employed by the Bureau, in connection 
with the investigation leading to the 
institution of proceedings. Such docu-
ments shall include: 

(i) Any documents turned over in re-
sponse to civil investigative demands 
or other written requests to provide 
documents or to be interviewed issued 
by the Division of Enforcement; 

(ii) All transcripts and transcript ex-
hibits; and 

(iii) Any other documents obtained 
from persons not employed by the Bu-
reau. 

(2) In addition, the Division of En-
forcement shall make available for in-
spection and copying by any party: 

(i) Each civil investigative demand or 
other written request to provide docu-
ments or to be interviewed issued by 
the Division of Enforcement in connec-
tion with the investigation leading to 
the institution of proceedings; and 

(ii) Any final examination or inspec-
tion reports prepared by any other Di-
vision of the Bureau if the Division of 
Enforcement either intends to intro-
duce any such report into evidence or 
to use any such report to refresh the 
recollection of, or impeach, any wit-
ness. 
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(3) Nothing in paragraph (a) of this 
section shall limit the right of the Di-
vision of Enforcement to make avail-
able any other document, or shall limit 
the right of a respondent to seek access 
to or production pursuant to subpoena 
of any other document, or shall limit 
the authority of the hearing officer to 
order the production of any document 
pursuant to subpoena. 

(4) Nothing in paragraph (a) of this 
section shall require the Division of 
Enforcement to produce a final exam-
ination or inspection report prepared 
by any other Division of the Bureau to 
a respondent who is not the subject of 
that report. 

(b) Documents that may be withheld. (1) 
The Division of Enforcement may with-
hold a document if: 

(i) The document is privileged; 
(ii) The document is an internal 

memorandum, note or writing prepared 
by a person employed by the Bureau or 
another government agency, other 
than an examination or supervision re-
port as specified in paragraph (a)(2)(ii) 
of this section, or would otherwise be 
subject to the work product doctrine 
and will not be offered in evidence; 

(iii) The document would disclose the 
identity of a confidential source; 

(iv) Applicable law prohibits the dis-
closure of the document; or 

(v) The hearing officer grants leave 
to withhold a document or category of 
documents as not relevant to the sub-
ject matter of the proceeding or other-
wise, for good cause shown. 

(2) Nothing in paragraph (b)(1) of this 
section authorizes the Division of En-
forcement in connection with an adju-
dication proceeding to withhold mate-
rial exculpatory evidence in the posses-
sion of the Division that would other-
wise be required to be produced pursu-
ant to paragraph (a) of this section. 

(c) Withheld document list. The hear-
ing officer may require the Division of 
Enforcement to submit for review a list 
of documents or categories of docu-
ments withheld pursuant to paragraphs 
(b)(1)(i) through (b)(1)(iv) of this sec-
tion or to submit any document with-
held, and may determine whether any 
such document should be made avail-
able for inspection and copying. When 
similar documents are withheld pursu-
ant to paragraphs (b)(1)(i) through 

(b)(1)(iv) of this section, those docu-
ments may be identified by category 
instead of by individual document. The 
hearing officer retains discretion to de-
termine when an identification by cat-
egory is insufficient. 

(d) Timing of inspection and copying. 
Unless otherwise ordered by the hear-
ing officer, the Division of Enforce-
ment shall commence making docu-
ments available to a respondent for in-
spection and copying pursuant to this 
section no later than seven days after 
service of the notice of charges. 

(e) Place of inspection and copying. 
Documents subject to inspection and 
copying pursuant to this section shall 
be made available to the respondent for 
inspection and copying at the Bureau 
office where they are ordinarily main-
tained, or at such other place as the 
parties, in writing, may agree. A re-
spondent shall not be given custody of 
the documents or leave to remove the 
documents from the Bureau’s offices 
pursuant to the requirements of this 
section other than by written agree-
ment of the Division of Enforcement. 
Such agreement shall specify the docu-
ments subject to the agreement, the 
date they shall be returned and such 
other terms or conditions as are appro-
priate to provide for the safekeeping of 
the documents. 

(f) Copying costs and procedures. The 
respondent may obtain a photocopy of 
any documents made available for in-
spection or, at the discretion of the Di-
vision of Enforcement, electronic cop-
ies of such documents. The respondent 
shall be responsible for the cost of 
photocopying. Unless otherwise or-
dered, charges for copies made by the 
Division of Enforcement at the request 
of the respondent will be at the rate 
charged pursuant to part 1070. The re-
spondent shall be given access to the 
documents at the Bureau’s offices or 
such other place as the parties may 
agree during normal business hours for 
copying of documents at the respond-
ent’s expense. 

(g) Duty to supplement. If the Division 
of Enforcement acquires information 
that it intends to rely upon at a hear-
ing after making its disclosures under 
part (a)(1) of this section, the Division 
of Enforcement shall supplement its 
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disclosures to include such informa-
tion. 

(h) Failure to make documents avail-
able—harmless error. In the event that a 
document required to be made avail-
able to a respondent pursuant to this 
section is not made available by the 
Division of Enforcement, no rehearing 
or redecision of a proceeding already 
heard or decided shall be required un-
less the respondent establishes that the 
failure to make the document available 
was not harmless error. 

(i) Disclosure of privileged or protected 
information or communications; scope of 
waiver; obligations of receiving party. 
(1)(i) The disclosure of privileged or 
protected information or communica-
tions by any party during an adjudica-
tion proceeding shall not operate as a 
waiver if: 

(A) The disclosure was inadvertent; 
(B) The holder of the privilege or pro-

tection took reasonable steps to pre-
vent disclosure; and 

(C) The holder promptly took reason-
able steps to rectify the error, includ-
ing notifying any party that received 
the information or communication of 
the claim and the basis for it. 

(ii) After being notified, the receiving 
party must promptly return, sequester, 
or destroy the specified information 
and any copies it has; must not use or 
disclose the information until the 
claim is resolved; must take reasonable 
steps to retrieve the information if the 
party disclosed it before being notified; 
and may promptly present the informa-
tion to the hearing officer under seal 
for a determination of the claim. The 
producing party must preserve the in-
formation until the claim is resolved. 

(2) The disclosure of privileged or 
protected information or communica-
tions by any party during an adjudica-
tion proceeding shall waive the privi-
lege or protection as to undisclosed in-
formation or communications only if: 

(i) The waiver is intentional; 
(ii) The disclosed and undisclosed in-

formation or communications concern 
the same subject matter; and 

(iii) They ought in fairness to be con-
sidered together. 

§ 1081.207 Production of witness state-
ments. 

(a) Availability. Any respondent may 
move that the Division of Enforcement 
produce for inspection and copying any 
statement of any person called or to be 
called as a witness by the Division of 
Enforcement that pertains, or is ex-
pected to pertain, to his or her direct 
testimony and that would be required 
to be produced pursuant to the Jencks 
Act, 18 U.S.C. 3500, if the adjudication 
proceeding were a criminal proceeding. 
For purposes of this section, the term 
‘‘statement’’ shall have the meaning 
set forth in 18 U.S.C. 3500(e). Such pro-
duction shall be made at a time and 
place fixed by the hearing officer and 
shall be made available to any party, 
provided, however, that the production 
shall be made under conditions in-
tended to preserve the items to be in-
spected or copied. 

(b) Failure to produce—harmless error. 
In the event that a statement required 
to be made available to a respondent 
pursuant to this section is not made 
available by the Division of Enforce-
ment, no rehearing or redecision of a 
proceeding already heard or decided 
shall be required unless the respondent 
establishes that the failure to make 
the statement available was not harm-
less error. 

§ 1081.208 Subpoenas. 
(a) Availability. In connection with 

any hearing ordered by the hearing of-
ficer, a party may request the issuance 
of one or more subpoenas requiring the 
attendance and testimony of witnesses 
at the designated time and place of the 
hearing, or the production of documen-
tary or other tangible evidence return-
able at any designated time or place. 

(b) Procedure. Unless made on the 
record at a hearing, requests for 
issuance of a subpoena shall be made in 
writing, and filed and served on each 
party pursuant to subpart A of this 
part. The request must contain a pro-
posed subpoena and a brief statement 
showing the general relevance and rea-
sonableness of the scope of testimony 
or documents sought. 

(c) Signing may be delegated. A hear-
ing officer may authorize issuance of a 
subpoena, and may delegate the man-
ual signing of the subpoena to any 
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other person authorized to issue sub-
poenas. 

(d) Standards for issuance. The hear-
ing officer shall promptly issue any 
subpoena requested pursuant to this 
section. However, where it appears to 
the hearing officer that the subpoena 
sought may be unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may, in his or her 
discretion, as a condition precedent to 
the issuance of the subpoena, require 
the person seeking the subpoena to 
show further the general relevance and 
reasonable scope of the testimony or 
other evidence sought. If after consid-
eration of all the circumstances, the 
hearing officer determines that the 
subpoena or any of its terms is unrea-
sonable, oppressive, excessive in scope, 
or unduly burdensome, he or she may 
refuse to issue the subpoena, or issue it 
only upon such conditions as fairness 
requires. In making the foregoing de-
termination, the hearing officer may 
inquire of the other participants 
whether they will stipulate to the facts 
sought to be proved. 

(e) Service. Upon issuance by the 
hearing officer, the party making the 
request shall serve the subpoena on the 
person named in the subpoena and on 
each party in accordance with 
§ 1081.113(c). Subpoenas may be served 
in any state, on any person or company 
doing business in any state, or as oth-
erwise permitted by law. 

(f) Tender of fees required. When a sub-
poena compelling the attendance of a 
person at a hearing is issued at the re-
quest of anyone other than an officer 
or agency of the United States, service 
is valid only if the subpoena is accom-
panied by a tender to the subpoenaed 
person of the fees for one day’s attend-
ance and mileage specified by § 1081.116 
of this part. 

(g) Motion to quash or modify—(1) Pro-
cedure. Any person to whom a subpoena 
is directed, or who is an owner, creator 
or the subject of the documents that 
are to be produced pursuant to a sub-
poena, or any party may, prior to the 
time specified therein for compliance, 
but in no event more than 10 days after 
the date of service of such subpoena, 
move that the subpoena be quashed or 
modified. Such motion shall be filed 
and served on all parties pursuant to 

subpart A of this part. Notwith-
standing § 1081.205, the party on whose 
behalf the subpoena was issued or En-
forcement Counsel may, within five 
days of service of the motion, file a re-
sponse to the motion. Reply briefs are 
not permitted unless requested by the 
hearing officer. Filing a motion to 
modify a subpoena does not stay the 
movant’s obligation to comply with 
those portions of the subpoena that the 
person has not sought to modify. 

(2) Standards governing motion to 
quash or modify. If compliance with the 
subpoena would be unreasonable, op-
pressive, or unduly burdensome, the 
hearing officer shall quash or modify 
the subpoena, or may order return of 
the subpoena only upon specified condi-
tions. These conditions may include 
but are not limited to a requirement 
that the party on whose behalf the sub-
poena was issued shall make reason-
able compensation to the person to 
whom the subpoena was addressed for 
the cost of copying or transporting evi-
dence to the place for return of the 
subpoena. 

(h) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or any order of the hearing officer 
which directs compliance with all or 
any portion of a subpoena, the Bureau 
may, on its own motion or at the re-
quest of the party on whose behalf the 
subpoena was issued, apply to an ap-
propriate United States district court, 
in the name of the Bureau but on rela-
tion of such party, for an order requir-
ing compliance with so much of the 
subpoena as the hearing officer has not 
quashed or modified, unless, in the 
judgment of the General Counsel, the 
enforcement of such subpoena would be 
inconsistent with law and the policies 
of the Act. Failure to request the Bu-
reau to seek enforcement of a subpoena 
constitutes a waiver of any claim of 
prejudice predicated upon the unavail-
ability of the testimony or evidence 
sought. 

§ 1081.209 Deposition of witness un-
available for hearing. 

(a) General rules. (1) If a witness will 
not be available for the hearing, a 
party desiring to preserve that witness’ 
testimony for the record may request 
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in accordance with the procedures set 
forth in this section that the hearing 
officer issue a subpoena, including a 
subpoena duces tecum, requiring the 
attendance of the witness at a deposi-
tion. The hearing officer may issue a 
deposition subpoena under this section 
upon showing that: 

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness, or infirmity, or will otherwise be 
unavailable; 

(ii) The witness’ unavailability was 
not procured or caused by the sub-
poenaing party; 

(iii) The testimony is reasonably ex-
pected to be material; and 

(iv) Taking the deposition will not 
result in any undue burden to any 
other party and will not cause undue 
delay of the proceeding. 

(2) In addition to making a showing 
as required by paragraph (a)(1) of this 
section, the request for a deposition 
subpoena must contain a proposed dep-
osition subpoena and a brief statement 
showing the general relevance and rea-
sonableness of the scope of testimony 
and documents sought, and the time 
and place for taking the deposition. 
Any request to record the deposition 
by audio-visual means must be made in 
the request for a deposition subpoena. 

(3) Any requested deposition sub-
poena that sets forth a valid basis for 
its issuance must be promptly issued, 
unless the hearing officer on his or her 
own motion requires a written response 
or requires attendance at a conference 
concerning whether the requested sub-
poena should be issued. However, where 
it appears to the hearing officer that 
the deposition subpoena sought may be 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, he or she 
may, in his or her discretion, as a con-
dition precedent to the issuance of the 
deposition subpoena, require the person 
seeking the deposition subpoena to 
show further the general relevance and 
reasonable scope of the testimony or 
other evidence sought. If after consid-
eration of all the circumstances, the 
hearing officer determines that the 
deposition subpoena or any of its terms 
is unreasonable, oppressive, excessive 
in scope, or unduly burdensome, he or 
she may refuse to issue the deposition 

subpoena, or issue it only upon such 
conditions as fairness requires. In mak-
ing the foregoing determination, the 
hearing officer may inquire of the 
other participants whether they will 
stipulate to the facts sought to be 
proved. 

(4) Unless the hearing officer orders 
otherwise, no deposition under this sec-
tion shall be taken on fewer than 14 
days’ notice to the witness and all par-
ties. 

(b) Procedure. Unless made on the 
record at a hearing, requests for 
issuance of a deposition subpoena shall 
be made in writing, and filed and 
served on each party pursuant to sub-
part A of this part. 

(c) Signing may be delegated. A hear-
ing officer may authorize issuance of a 
deposition subpoena, and may delegate 
the manual signing of the deposition 
subpoena to any other person author-
ized to issue subpoenas. 

(d) Service. Upon issuance by the 
hearing officer, the party making the 
request shall serve the subpoena on the 
person named in the subpoena and on 
each party in accordance with 
§ 1081.113(c). Deposition subpoenas may 
be served in any state, territory, pos-
session of the United States, or the 
District of Columbia, on any person or 
company doing business in any state, 
territory, possession of the United 
States, or the District of Columbia, or 
as otherwise permitted by law. 

(e) Tender of fees required. When a 
subpoena compelling the attendance of 
a person at a deposition is issued at the 
request of anyone other than an officer 
or agency of the United States, service 
is valid only if the subpoena is accom-
panied by a tender to the subpoenaed 
person of the fees for one day’s attend-
ance and mileage specified by § 1081.116 
of this part. 

(f) Motion to quash or modify—(1) Pro-
cedure. Any person to whom a deposi-
tion subpoena is directed, or who is an 
owner, creator or the subject of the 
documents that are to be produced pur-
suant to a deposition subpoena, or any 
party may, prior to the time specified 
therein for compliance, but in no event 
more than 10 days after the date of 
service of such subpoena, move that 
the deposition subpoena be quashed or 
modified. Such motion must include a 
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statement of the basis for the motion 
to quash or modify the deposition sub-
poena, and shall be filed and served on 
all parties pursuant to subpart A of 
this part. Notwithstanding § 1081.205, 
the party on whose behalf the deposi-
tion subpoena was issued or Enforce-
ment Counsel may, within five days of 
service of the motion, file a response to 
the motion. Reply briefs are not per-
mitted unless requested by the hearing 
officer. 

(2) Standards governing motion to 
quash or modify. If compliance with the 
deposition subpoena would be unrea-
sonable, oppressive or unduly burden-
some, or the deposition subpoena does 
not meet the requirements set forth in 
paragraph (a)(1) of this section, the 
hearing officer shall quash or modify 
the deposition subpoena, or may order 
return of the deposition subpoena only 
upon specified conditions. These condi-
tions may include but are not limited 
to a requirement that the party on 
whose behalf the deposition subpoena 
was issued shall make reasonable com-
pensation to the person to whom the 
deposition subpoena was addressed for 
the cost of copying or transporting evi-
dence to the place for return of the 
deposition subpoena. 

(g) Procedure upon deposition. (1) 
Depositions shall be taken before any 
person before whom a deposition may 
be taken pursuant to the Federal Rules 
of Civil Procedure (the ‘‘deposition of-
ficer’’). 

(2) The witness being deposed may 
have an attorney present during the 
deposition. 

(3) Each witness testifying pursuant 
to a deposition subpoena must be duly 
sworn, and each party shall have the 
right to examine the witness. Objec-
tions to questions or documents must 
be in short form, stating the grounds 
for the objection. Objections to ques-
tions of evidence shall be noted by the 
deposition officer upon the deposition, 
but a deposition officer other than the 
hearing officer shall not have the 
power to decide on the competency, 
materiality, or relevance of evidence. 
Failure to object to questions or docu-
ments is not deemed a waiver except 
where the ground for the objection 
might have been avoided if the objec-
tion had been timely presented. All 

questions, answers, and objections 
must be recorded. 

(4) The deposition must be subscribed 
by the witness, unless the parties and 
the witness, by stipulation, have 
waived the signing, or the witness is 
ill, cannot be found, or has refused to 
sign. If the deposition is not subscribed 
by the witness, the court reporter tak-
ing the deposition shall certify that 
the transcript is a true and complete 
transcript of the deposition. 

(5) The original deposition and exhib-
its shall be filed with the Executive 
Secretary. The cost of the transcript 
shall be paid by the party requesting 
the deposition. A copy of the deposi-
tion shall be available to the deponent 
and each party for purchase at pre-
scribed rates. 

(h) Enforcing subpoenas. Any party 
may move before the hearing officer 
for an order compelling the witness to 
answer any questions the witness has 
refused to answer or submit any evi-
dence the witness has refused to sub-
mit during the deposition. If a subpoe-
naed person fails to comply with any 
order of the hearing officer which di-
rects compliance with all or any por-
tion of a deposition subpoena under 
this section, the Bureau may, on its 
own motion or at the request of the 
party on whose behalf the subpoena 
was issued, apply to an appropriate 
United States district court, in the 
name of the Bureau but on relation of 
such party, for an order requiring com-
pliance with so much of the subpoena 
as the hearing officer has not quashed 
or modified, unless, in the judgment of 
the General Counsel, the enforcement 
of such subpoena would be inconsistent 
with law and the policies of the Act. 
Failure to request the Bureau to seek 
enforcement of a subpoena constitutes 
a waiver of any claim of prejudice 
predicated upon the unavailability of 
the testimony or evidence sought. 

§ 1081.210 Expert discovery. 
(a) At a date set by the hearing offi-

cer at the scheduling conference, each 
party shall serve the other with a re-
port prepared by each of its expert wit-
nesses. Each party shall serve the 
other parties with a list of any rebuttal 
expert witnesses and a rebuttal report 
prepared by each such witness not later 
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than 28 days after the deadline for serv-
ice of expert reports, unless another 
date is set by the hearing officer. A re-
buttal report shall be limited to rebut-
tal of matters set forth in the expert 
report for which it is offered in rebut-
tal. If material outside the scope of fair 
rebuttal is presented, a party may file 
a motion not later than five days after 
the deadline for service of rebuttal re-
ports, seeking appropriate relief with 
the hearing officer, including striking 
all or part of the report, leave to sub-
mit a surrebuttal report by the party’s 
own experts, or leave to call a 
surrebuttal witness and to submit a 
surrebuttal report by that witness. 

(b) No party may call an expert wit-
ness at the hearing unless he or she has 
been listed and has provided reports as 
required by this section, unless other-
wise directed by the hearing officer at 
a scheduling conference. Each side will 
be limited to calling at the hearing five 
expert witnesses, including any rebut-
tal or surrebuttal expert witnesses. A 
party may file a motion seeking leave 
to call additional expert witnesses due 
to extraordinary circumstances. 

(c) Each report shall be signed by the 
expert and contain a complete state-
ment of all opinions to be expressed 
and the basis and reasons therefore; 
the data, materials, or other informa-
tion considered by the witness in form-
ing the opinions; any exhibits to be 
used as a summary of or support for 
the opinions; the qualifications of the 
witness, including a list of all publica-
tions authored or co-authored by the 
witness within the preceding 10 years; 
the compensation to be paid for the 
study and testimony; and a listing of 
any other cases in which the witness 
has testified or sought to testify as an 
expert at trial or by deposition within 
the preceding four years. A rebuttal or 
surrebuttal report need not include any 
information already included in the 
initial report of the witness. 

(d) A party may depose any person 
who has been identified as an expert 
whose opinions may be presented at 
trial. Unless otherwise ordered by the 
hearing officer, a deposition of any ex-
pert witness shall be conducted after 
the disclosure of a report prepared by 
the witness in accordance with para-
graph (a) of this section, and at least 

seven days prior to the deadline for 
submission of rebuttal expert reports. 
A deposition of an expert witness shall 
be completed no later than 14 days be-
fore the hearing unless otherwise or-
dered by the hearing officer. No expert 
deposition shall exceed 8 hours on the 
record, absent agreement of the parties 
or an order of the hearing officer for 
good cause shown. Expert depositions 
shall be conducted pursuant to the pro-
cedures set forth in § 1081.209. 

(e) The hearing officer shall have the 
discretion to dispense with the require-
ment of expert discovery in appropriate 
cases. 

§ 1081.211 Interlocutory review. 

(a) Availability. The Director may, at 
any time, direct that any matter be 
submitted to him or her for review. 
Subject to paragraph (c) of this sec-
tion, the hearing officer may, on his or 
her own motion or on the motion of 
any party, certify any matter for inter-
locutory review by the Director. This 
section is the exclusive remedy for re-
view of a hearing officer’s ruling or 
order prior to the Director’s consider-
ation of the entire proceeding. 

(b) Procedure. Any party’s motion for 
certification of a ruling or order for in-
terlocutory review shall be filed with 
the hearing officer within five days of 
service of the ruling or order, shall 
specify the ruling or order or parts 
thereof for which interlocutory review 
is sought, shall attach any other por-
tions of the record on which the mov-
ing party relies, and shall otherwise 
comply with § 1081.205. Notwithstanding 
§ 1081.205, any response to such a mo-
tion must be filed within three days of 
service of the motion. The hearing offi-
cer shall issue a ruling on the motion 
within five days of the deadline for fil-
ing a response. 

(c) Certification process. Unless the Di-
rector directs otherwise, a ruling or 
order may not be submitted to the Di-
rector for interlocutory review unless 
the hearing officer, upon the hearing 
officer’s motion or upon the motion of 
a party, certifies the ruling or order in 
writing. The hearing officer shall not 
certify a ruling or order unless: 
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(1) The ruling or order would compel 
testimony of Bureau officers or em-
ployees, or those from another govern-
mental agency, or the production of 
documentary evidence in the custody 
of the Bureau or another governmental 
agency; 

(2) The ruling or order involves a mo-
tion for disqualification of the hearing 
officer pursuant to § 1081.105(c)(2) of 
this part; 

(3) The ruling or order suspended or 
barred an individual from appearing 
before the Bureau pursuant to 
§ 1081.107(c) of this part; or 

(4) Upon motion by a party, the hear-
ing officer is of the opinion that: 

(i) The ruling or order involves a con-
trolling question of law as to which 
there is substantial ground for dif-
ference of opinion; and 

(ii) An immediate review of the rul-
ing or order is likely to materially ad-
vance the completion of the proceeding 
or subsequent review will be an inad-
equate remedy. 

(d) Interlocutory review. A party 
whose motion for certification has been 
denied by the hearing officer may peti-
tion the Director for interlocutory re-
view. 

(e) Director review. The Director shall 
determine whether or not to review a 
ruling or order certified under this sec-
tion or the subject of a petition for in-
terlocutory review. Interlocutory re-
view is disfavored, and the Director 
will grant a petition to review a hear-
ing officer ruling or order prior to his 
or her consideration of a recommended 
decision only in extraordinary cir-
cumstances. The Director may decline 
to review a ruling or order certified by 
a hearing officer pursuant to paragraph 
(c) of this section or the petition of a 
party who has been denied certification 
if he or she determines that interlocu-
tory review is not warranted or appro-
priate under the circumstances, in 
which case he or she may summarily 
deny the petition. If the Director deter-
mines to grant the review, he or she 
will review the matter and issue his or 
her ruling and order in an expeditious 
fashion, consistent with the Bureau’s 
other responsibilities. 

(f) Proceedings not stayed. The filing 
of a motion requesting that the hear-
ing officer certify any of his or her 

prior rulings or orders for interlocu-
tory review or a petition for interlocu-
tory review filed with the Director, and 
the grant of any such review, shall not 
stay proceedings before the hearing of-
ficer unless he or she, or the Director, 
shall so order. The Director will not 
consider a motion for a stay unless the 
motion shall have first been made to 
the hearing officer. 

§ 1081.212 Dispositive motions. 

(a) Dispositive motions. This section 
governs the filing of motions to dismiss 
and motions for summary disposition. 
The filing of any such motion does not 
obviate a party’s obligation to file an 
answer or take any other action re-
quired by this part or by an order of 
the hearing officer, unless expressly so 
provided by the hearing officer. 

(b) Motions to dismiss. A respondent 
may file a motion to dismiss asserting 
that, even assuming the truth of the 
facts alleged in the notice of charges, it 
is entitled to dismissal as a matter of 
law. 

(c) Motion for summary disposition. A 
party may make a motion for summary 
disposition asserting that the undis-
puted pleaded facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted 
in connection with a motion for sum-
mary disposition show that: 

(1) There is no genuine issue as to 
any material fact; and 

(2) The moving party is entitled to a 
decision in its favor as a matter of law. 

(d) Filing of motions for summary dis-
position and responses. (1) After a re-
spondent’s answer has been filed and 
documents have been made available to 
the respondent for inspection and copy-
ing pursuant to § 1081.206, any party 
may move for summary disposition in 
its favor of all or any part of the pro-
ceeding. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
the material facts as to which the mov-
ing party contends there is no genuine 
issue. Such motion must be supported 
by documentary evidence, which may 
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take the form of admissions in plead-
ings, stipulations, depositions, inves-
tigatory depositions, transcripts, affi-
davits and any other evidentiary mate-
rials that the moving party contends 
support his or her position. The motion 
must also be accompanied by a brief 
containing the points and authorities 
in support of the contention of the 
moving party. Any party opposing a 
motion for summary disposition must 
file a statement setting forth those 
material facts as to which he or she 
contends a genuine dispute exists. Such 
opposition must be supported by evi-
dence of the same type as may be sub-
mitted in support of a motion for sum-
mary disposition and a brief containing 
the points and authorities in support of 
the contention that summary disposi-
tion would be inappropriate. 

(3) Any affidavit or declaration sub-
mitted in support of or in opposition to 
a motion for summary disposition shall 
set forth such facts as would be admis-
sible in evidence, shall show affirma-
tively that the affiant is competent to 
testify to the matters stated therein, 
and must be signed under oath and pen-
alty of perjury. 

(e) Page limitations for dispositive mo-
tions. A motion to dismiss or for sum-
mary disposition, together with any 
brief in support of the motion (exclu-
sive of any declarations, affidavits, or 
attachments) shall not exceed 35 pages 
in length. Motions for extensions of 
this length limitation are disfavored. 

(f) Opposition and reply response time 
and page limitation. Any party, within 
20 days after service of a dispositive 
motion, or within such time period as 
allowed by the hearing officer, may file 
a response to such motion. The length 
limitations set forth in paragraph (e) of 
this section shall also apply to such re-
sponses. Any reply brief filed in re-
sponse to an opposition to a dispositive 
motion shall be filed within five days 
after service of the opposition. Reply 
briefs shall not exceed 10 pages. 

(g) Oral argument. At the request of 
any party or on his or her own motion, 
the hearing officer may hear oral argu-
ment on a dispositive motion. 

(h) Decision on motion. Within 30 days 
following the expiration of the time for 
filing all responses and replies to any 
dispositive motion, the hearing officer 

shall determine whether the motion 
shall be granted. If the hearing officer 
determines that dismissal or summary 
disposition is warranted, he or she 
shall issue a recommended decision 
granting the motion. If the hearing of-
ficer finds that no party is entitled to 
dismissal or summary disposition, he 
or she shall make a ruling denying the 
motion. If it appears that a party, for 
good cause shown, cannot present by 
affidavit prior to hearing facts essen-
tial to justify opposition to the mo-
tion, the hearing officer shall deny or 
defer the motion. 

§ 1081.213 Partial summary disposi-
tion. 

If on a motion for summary disposi-
tion under § 1081.212 a decision is not 
rendered upon the whole case or for all 
the relief asked and a hearing is nec-
essary, the hearing officer shall issue 
an order specifying the facts that ap-
pear without substantial controversy 
and directing further proceedings in 
the action. The facts so specified shall 
be deemed established. 

§ 1081.214 Prehearing conferences. 

(a) Prehearing conferences. The hear-
ing officer may, in addition to the 
scheduling conference, on his or her 
own motion or at the request of any 
party, direct counsel for the parties to 
meet with him or her (in person or by 
telephone) at a prehearing conference 
for further discussion of the issues out-
lined in § 1081.203, or for discussion of 
any additional matters that in the 
view of the hearing officer will aid in 
an orderly disposition of the pro-
ceeding, including but not limited to: 

(1) Identification of potential wit-
nesses and limitation on the number of 
witnesses; 

(2) The exchange of any prehearing 
materials including witness lists, 
statements of issues, stipulations, ex-
hibits, and any other materials; 

(3) Stipulations, admissions of fact, 
and the contents, authenticity, and ad-
missibility into evidence of documents; 

(4) Matters of which official notice 
may be taken; and 

(5) Whether the parties intend to in-
troduce prior sworn statements of wit-
nesses as set forth in § 1081.303(h). 
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(b) Transcript. The hearing officer, in 
his or her discretion, may require that 
a prehearing conference be recorded by 
a court reporter. A transcript of the 
conference and any materials filed, in-
cluding orders, becomes part of the 
record of the proceeding. A party may 
obtain a copy of the transcript at his 
or her expense. 

(c) Public access. Any prehearing con-
ferences shall be public unless the 
hearing officer determines, based on 
the standard set forth in § 1081.119(b) of 
this part, that the conference (or any 
part thereof) shall be closed to the pub-
lic. 

§ 1081.215 Prehearing submissions. 
(a) Within the time set by the hear-

ing officer, but in no case later than 10 
days before the start of the hearing, 
each party shall serve on every other 
party: 

(1) A prehearing statement, which 
shall include an outline or narrative 
summary of its case or defense, and the 
legal theories upon which it will rely; 

(2) A final list of witnesses to be 
called to testify at the hearing, includ-
ing name and address of each witness 
and a short summary of the expected 
testimony of each witness; 

(3) Any prior sworn statements that a 
party intends to admit into evidence 
pursuant to § 1081.303(h); 

(4) A list of the exhibits to be intro-
duced at the hearing along with a copy 
of each exhibit; and 

(5) Any stipulations of fact or liabil-
ity. 

(b) Expert witnesses. Each party who 
intends to call an expert witness shall 
also serve, in addition to the informa-
tion required by paragraph (a)(2) of this 
section, a statement of the expert’s 
qualifications, a listing of other pro-
ceedings in which the expert has given 
or sought to give expert testimony at 
trial or by deposition within the pre-
ceding four years, and a list of publica-
tions authored or co-authored by the 
expert within the preceding 10 years, to 
the extent such information has not al-
ready been provided pursuant to 
§ 1081.210. 

(c) Effect of failure to comply. No wit-
ness may testify and no exhibits may 
be introduced at the hearing if such 
witness or exhibit is not listed in the 

prehearing submissions pursuant to 
paragraph (a) of this section, except for 
good cause shown. 

§ 1081.216 Amicus participation. 
(a) Availability. An amicus brief may 

be filed only if: 
(1) A motion for leave to file the brief 

has been granted; 
(2) The brief is accompanied by writ-

ten consent of all parties; 
(3) The brief is filed at the request of 

the Director or the hearing officer, as 
appropriate; or 

(4) The brief is presented by the 
United States or an officer or agency 
thereof, or by a state or a political sub-
division thereof. 

(b) Procedure. An amicus brief may be 
filed conditionally with the motion for 
leave. The motion for leave shall iden-
tify the interest of the movant and 
shall state the reasons why a brief of 
an amicus curiae is desirable. Except 
as all parties otherwise consent, any 
amicus curiae shall file its brief within 
the time allowed the party whose posi-
tion the amicus will support, unless 
the Director or hearing officer, as ap-
propriate, for good cause shown, grants 
leave for a later filing. In the event 
that a later filing is allowed, the order 
granting leave to file shall specify 
when an opposing party may reply to 
the brief. 

(c) Motions. A motion for leave to file 
an amicus brief shall be subject to 
§ 1081.205. 

(d) Oral argument. An amicus curiae 
may move to present oral argument at 
any hearing before the hearing officer, 
but such motions will be granted only 
for extraordinary reasons. 

Subpart C—Hearings 
§ 1081.300 Public hearings. 

All hearings in adjudication pro-
ceedings shall be public unless a con-
fidentiality order is entered by the 
hearing officer pursuant to § 1081.119 or 
unless otherwise ordered by the Direc-
tor on the grounds that holding an 
open hearing would be contrary to the 
public interest. 

§ 1081.301 Failure to appear. 
Failure of a respondent to appear in 

person or by a duly authorized counsel 
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