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(b) Transcript. The hearing officer, in 
his or her discretion, may require that 
a prehearing conference be recorded by 
a court reporter. A transcript of the 
conference and any materials filed, in-
cluding orders, becomes part of the 
record of the proceeding. A party may 
obtain a copy of the transcript at his 
or her expense. 

(c) Public access. Any prehearing con-
ferences shall be public unless the 
hearing officer determines, based on 
the standard set forth in § 1081.119(b) of 
this part, that the conference (or any 
part thereof) shall be closed to the pub-
lic. 

§ 1081.215 Prehearing submissions. 
(a) Within the time set by the hear-

ing officer, but in no case later than 10 
days before the start of the hearing, 
each party shall serve on every other 
party: 

(1) A prehearing statement, which 
shall include an outline or narrative 
summary of its case or defense, and the 
legal theories upon which it will rely; 

(2) A final list of witnesses to be 
called to testify at the hearing, includ-
ing name and address of each witness 
and a short summary of the expected 
testimony of each witness; 

(3) Any prior sworn statements that a 
party intends to admit into evidence 
pursuant to § 1081.303(h); 

(4) A list of the exhibits to be intro-
duced at the hearing along with a copy 
of each exhibit; and 

(5) Any stipulations of fact or liabil-
ity. 

(b) Expert witnesses. Each party who 
intends to call an expert witness shall 
also serve, in addition to the informa-
tion required by paragraph (a)(2) of this 
section, a statement of the expert’s 
qualifications, a listing of other pro-
ceedings in which the expert has given 
or sought to give expert testimony at 
trial or by deposition within the pre-
ceding four years, and a list of publica-
tions authored or co-authored by the 
expert within the preceding 10 years, to 
the extent such information has not al-
ready been provided pursuant to 
§ 1081.210. 

(c) Effect of failure to comply. No wit-
ness may testify and no exhibits may 
be introduced at the hearing if such 
witness or exhibit is not listed in the 

prehearing submissions pursuant to 
paragraph (a) of this section, except for 
good cause shown. 

§ 1081.216 Amicus participation. 
(a) Availability. An amicus brief may 

be filed only if: 
(1) A motion for leave to file the brief 

has been granted; 
(2) The brief is accompanied by writ-

ten consent of all parties; 
(3) The brief is filed at the request of 

the Director or the hearing officer, as 
appropriate; or 

(4) The brief is presented by the 
United States or an officer or agency 
thereof, or by a state or a political sub-
division thereof. 

(b) Procedure. An amicus brief may be 
filed conditionally with the motion for 
leave. The motion for leave shall iden-
tify the interest of the movant and 
shall state the reasons why a brief of 
an amicus curiae is desirable. Except 
as all parties otherwise consent, any 
amicus curiae shall file its brief within 
the time allowed the party whose posi-
tion the amicus will support, unless 
the Director or hearing officer, as ap-
propriate, for good cause shown, grants 
leave for a later filing. In the event 
that a later filing is allowed, the order 
granting leave to file shall specify 
when an opposing party may reply to 
the brief. 

(c) Motions. A motion for leave to file 
an amicus brief shall be subject to 
§ 1081.205. 

(d) Oral argument. An amicus curiae 
may move to present oral argument at 
any hearing before the hearing officer, 
but such motions will be granted only 
for extraordinary reasons. 

Subpart C—Hearings 
§ 1081.300 Public hearings. 

All hearings in adjudication pro-
ceedings shall be public unless a con-
fidentiality order is entered by the 
hearing officer pursuant to § 1081.119 or 
unless otherwise ordered by the Direc-
tor on the grounds that holding an 
open hearing would be contrary to the 
public interest. 

§ 1081.301 Failure to appear. 
Failure of a respondent to appear in 

person or by a duly authorized counsel 
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at the hearing constitutes a waiver of 
respondent’s right to a hearing and 
may be deemed an admission of the 
facts as alleged and consent to the re-
lief sought in the notice of charges. 
Without further proceedings or notice 
to the respondent, the hearing officer 
shall file a recommended decision con-
taining findings of fact and addressing 
the relief sought in the notice of 
charges. 

§ 1081.302 Conduct of hearings. 
All hearings shall be conducted in a 

fair, impartial, expeditious, and or-
derly manner. Enforcement Counsel 
shall present its case-in-chief first, un-
less otherwise ordered by the hearing 
officer, or unless otherwise expressly 
specified by law or regulation. Enforce-
ment Counsel shall be the first party to 
present an opening statement and a 
closing statement, and may make a re-
buttal statement after the respondent’s 
closing statement. If there are mul-
tiple respondents, respondents may 
agree among themselves as to their 
order of presentation of their cases, but 
if they do not agree, the hearing officer 
shall fix the order. 

§ 1081.303 Evidence. 
(a) Burden of proof. Enforcement 

Counsel shall have the burden of proof 
of the ultimate issue(s) of the Bureau’s 
claims at the hearing. 

(b) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence 
that is not unduly repetitive is admis-
sible to the fullest extent authorized 
by the Administrative Procedure Act 
and other applicable law. Irrelevant, 
immaterial, and unreliable evidence 
shall be excluded. 

(2) Evidence, even if relevant, may be 
excluded if its probative value is sub-
stantially outweighed by the danger of 
unfair prejudice or confusion of the 
issues; if the evidence would be mis-
leading; or based on considerations of 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 

(3) Evidence that constitutes hearsay 
may be admitted if it is relevant, ma-
terial, and bears satisfactory indicia of 
reliability so that its use is fair. Hear-
say is a statement, other than one 
made by the declarant while testifying 

at the hearing, offered in evidence to 
prove the truth of the matter asserted. 
If otherwise meeting the standards for 
admissibility described in this section, 
transcripts of depositions, investiga-
tional hearings, prior testimony in Bu-
reau or other proceedings, and any 
other form of hearsay shall be admis-
sible and shall not be excluded solely 
on the ground that they are or contain 
hearsay. 

(4) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to this part. Evidence that 
would be inadmissible under the Fed-
eral Rules of Evidence may not be 
deemed or ruled to be inadmissible in a 
proceeding conducted pursuant to this 
part solely on that basis. 

(c) Official notice. Official notice may 
be taken of any material fact that is 
not subject to reasonable dispute in 
that it is either generally known or ca-
pable of accurate and ready determina-
tion by resort to sources whose accu-
racy cannot reasonably be questioned. 
If official notice is requested or is 
taken of a material fact not appearing 
in the evidence in the record, the par-
ties, upon timely request, shall be af-
forded an opportunity to disprove such 
noticed fact. 

(d) Documents. (1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (b) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection 
or visitation, prepared by a prudential 
regulator, as that term is defined in 
section 1002(24) of the Act, or by a state 
regulatory agency, is presumptively 
admissible either with or without a 
sponsoring witness. 

(3) Witnesses may use existing or 
newly created charts, exhibits, cal-
endars, calculations, outlines or other 
graphic material to summarize, illus-
trate, or simplify the presentation of 
testimony. Such materials may, sub-
ject to the hearing officer’s discretion, 
be used with or without being admitted 
into evidence. 
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(4) As respondents are in the best po-
sition to determine the nature of docu-
ments generated by such respondents 
and which come from their own files, 
the burden of proof is on the respond-
ent to introduce evidence to rebut a 
presumption that such documents are 
authentic and kept in the regular 
course of business. 

(e) Objections. (1) Objections to the 
admissibility of evidence must be time-
ly made and rulings on all objections 
must appear on the record. 

(2) Whenever evidence is excluded 
from the record, the party offering 
such evidence may make an offer of 
proof, which shall be included in the 
record. Rejected exhibits, adequately 
marked for identification, shall be re-
tained pursuant to § 1081.306(b) so as to 
be available for consideration by any 
reviewing authority. 

(3) Failure to object to admission of 
evidence or to any ruling constitutes a 
waiver of the objection. 

(f) Stipulations. (1) The parties may, 
at any stage of the proceeding, stipu-
late as to any relevant matters of fact 
or the authentication of any relevant 
documents. Such stipulations must be 
received in evidence at a hearing and 
are binding on the parties with respect 
to the matters therein stipulated. 

(2) Unless the hearing officer directs 
otherwise, all stipulations of fact and 
law previously agreed upon by the par-
ties, and all documents, the admissi-
bility of which have been previously 
stipulated, will be admitted into evi-
dence upon commencement of the hear-
ing. 

(g) Presentation of evidence. (1) A wit-
ness at a hearing for the purpose of 
taking evidence shall testify under 
oath or affirmation. 

(2) A party is entitled to present its 
case or defense by sworn oral testi-
mony and documentary evidence, to 
submit rebuttal evidence, and to con-
duct such cross-examination as, in the 
discretion of the hearing officer, may 
be required for a full and true disclo-
sure of the facts. 

(3) An adverse party, or an officer, 
agent, or employee thereof, and any 
witness who appears to be hostile, un-
willing, or evasive, may be interro-
gated by leading questions and may 

also be contradicted and impeached by 
the party calling him or her. 

(4) The hearing officer shall exercise 
reasonable control over the mode and 
order of interrogating witnesses and 
presenting evidence so as to: 

(i) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth; 

(ii) Avoid needless consumption of 
time; and 

(iii) Protect witnesses from harass-
ment or undue embarrassment. 

(5) The hearing officer may permit a 
witness to appear at a hearing via 
video conference or telephone for good 
cause shown. 

(h) Introducing prior sworn statements 
of witnesses into the record. At a hear-
ing, any party wishing to introduce a 
prior, sworn statement of a witness, 
not a party, otherwise admissible in 
the proceeding, may make a motion 
setting forth the reasons therefore. If 
only part of a statement is offered in 
evidence, the hearing officer may re-
quire that all relevant portions of the 
statement be introduced. If all of a 
statement is offered in evidence, the 
hearing officer may require that por-
tions not relevant to the proceeding be 
excluded. A motion to introduce a prior 
sworn statement may be granted if: 

(1) The witness is dead; 
(2) The witness is out of the United 

States, unless it appears that the ab-
sence of the witness was procured by 
the party offering the prior sworn 
statement; 

(3) The witness is unable to attend or 
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability; 

(4) The party offering the prior sworn 
statement has been unable to procure 
the attendance of the witness by sub-
poena; or 

(5) In the discretion of the hearing of-
ficer, it would be desirable, in the in-
terests of justice, to allow the prior 
sworn statement to be used. In making 
this determination, due regard shall be 
given to the presumption that wit-
nesses will testify orally in an open 
hearing. If the parties have stipulated 
to accept a prior sworn statement in 
lieu of live testimony, consideration 
shall also be given to the convenience 
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of the parties in avoiding unnecessary 
expense. 

§ 1081.304 Record of the hearing. 
(a) Reporting and transcription. Hear-

ings shall be stenographically reported 
and transcribed under the supervision 
of the hearing officer, and the original 
transcript shall be a part of the record 
and the sole official transcript. The 
live oral testimony of each witness 
may be video recorded digitally, in 
which case the video recording and the 
written transcript of the testimony 
shall be made part of the record. Copies 
of transcripts shall be available from 
the reporter at prescribed rates. 

(b) Corrections. Corrections of the of-
ficial transcript may be made only 
when they involve errors affecting sub-
stance and then only in the manner 
herein provided. Corrections ordered by 
the hearing officer or agreed to in a 
written stipulation signed by all coun-
sel and parties not represented by 
counsel, and approved by the hearing 
officer, shall be included in the record, 
and such stipulations, except to the ex-
tent they are capricious or without 
substance, shall be approved by the 
hearing officer. Corrections shall not 
be ordered by the hearing officer ex-
cept upon notice and opportunity for 
the hearing of objections. Such correc-
tions shall be made by the official re-
porter by furnishing substitute type 
pages, under the usual certificate of 
the reporter, for insertion in the offi-
cial record. The original uncorrected 
pages shall be retained in the files of 
the Bureau. 

(c) Closing of the hearing record. Upon 
completion of the hearing, the hearing 
officer shall issue an order closing the 
hearing record after giving the parties 
three days to determine if the record is 
complete or needs to be supplemented. 
The hearing officer shall retain the dis-
cretion to permit or order correction of 
the record as provided in paragraph (b) 
of this section. 

§ 1081.305 Post-hearing filings. 
(a) Proposed findings and conclusions 

and supporting briefs. (1) Using the same 
method of service for each party, the 
hearing officer shall serve notice upon 
each party that the certified tran-
script, together with all hearing exhib-

its and exhibits introduced but not ad-
mitted into evidence at the hearing, 
has been filed promptly after that fil-
ing. Any party may file with the hear-
ing officer proposed findings of fact, 
proposed conclusions of law, and a pro-
posed order within 30 days following 
service of this notice by the hearing of-
ficer or within such longer period as 
may be ordered by the hearing officer. 

(2) Proposed findings and conclusions 
must be supported by citation to any 
relevant authorities and by page ref-
erences to any relevant portions of the 
record. A post-hearing brief may be 
filed in support of proposed findings 
and conclusions, either as part of the 
same document or in a separate docu-
ment. 

(b) Responsive briefs. Responsive briefs 
may be filed within 15 days after the 
date on which the parties’ proposed 
findings, conclusions, and order are 
due. Responsive briefs must be strictly 
limited to responding to matters, 
issues, or arguments raised in another 
party’s papers. A party who has not 
filed proposed findings of fact and con-
clusions of law or a post-hearing brief 
may not file a responsive brief. Unless 
directed by the hearing officer, reply 
briefs are not permitted. 

(c) Order of filing. The hearing officer 
shall not order the filing by any party 
of any post-hearing brief or responsive 
brief in advance of the other party’s fil-
ing of its post-hearing brief or respon-
sive brief. 

§ 1081.306 Record in proceedings be-
fore hearing officer; retention of 
documents; copies. 

(a) Contents of the record. The record 
of the proceeding shall consist of: 

(1) The notice of charges, the answer, 
and any amendments thereto; 

(2) Each motion, submission, or other 
paper filed in the proceedings, and any 
amendments and exceptions to or re-
garding them; 

(3) Each stipulation, transcript of 
testimony, and any document or other 
item admitted into evidence; 

(4) Any transcript of a conference or 
hearing before the hearing officer; 

(5) Any amicus briefs filed pursuant 
to § 1081.216; 

(6) With respect to a request to dis-
qualify a hearing officer or to allow the 
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hearing officer’s withdrawal under 
§ 1081.105(c), each affidavit or transcript 
of testimony taken and the decision 
made in connection with the request; 

(7) All motions, briefs, and other pa-
pers filed on interlocutory appeal; 

(8) All proposed findings and conclu-
sions; 

(9) Each written order issued by the 
hearing officer or Director; and 

(10) Any other document or item ac-
cepted into the record by the hearing 
officer. 

(b) Retention of documents not admit-
ted. Any document offered into evi-
dence but excluded shall not be consid-
ered part of the record. The Executive 
Secretary shall retain any such docu-
ment until the later of the date upon 
which an order by the Director ending 
the proceeding becomes final and not 
appealable, or upon the conclusion of 
any judicial review of the Director’s 
order. 

(c) Substitution of copies. A true copy 
of a document may be substituted for 
any document in the record or any doc-
ument retained pursuant to paragraph 
(b) of this section. 

Subpart D—Decision and Appeals 
§ 1081.400 Recommended decision of 

the hearing officer. 
(a) Time period for filing recommended 

decision. Subject to paragraph (b) of 
this section, the hearing officer shall 
file a recommended decision no later 
than 90 days after the deadline for fil-
ing post-hearing responsive briefs pur-
suant to § 1081.305(b) and in no event 
later than 300 days after filing of the 
notice of charges. 

(b) Extension of deadlines. In the event 
the hearing officer presiding over the 
proceeding determines that it will not 
be possible to issue the recommended 
decision within the time periods speci-
fied in paragraph (a) of this section, 
the hearing officer shall submit a writ-
ten request to the Director for an ex-
tension of the time period for filing the 
recommended decision. This request 
must be filed no later than 30 days 
prior to the expiration of the time for 
issuance of a recommended decision. 
The request will be served on all par-
ties in the proceeding, who may file 
with the Director briefs in support of 

or in opposition to the request. Any 
such briefs must be filed within three 
days of service of the hearing officer’s 
request and shall not exceed five pages. 
If the Director determines that addi-
tional time is necessary or appropriate 
in the public interest, the Director 
shall issue an order extending the time 
period for filing the recommended deci-
sion. 

(c) Content. (1) A recommended deci-
sion shall be based on a consideration 
of the whole record relevant to the 
issues decided, and shall be supported 
by reliable, probative, and substantial 
evidence. The recommended decision 
shall include a statement of findings of 
fact (with specific page references to 
principal supporting items of evidence 
in the record) and conclusions of law, 
as well as the reasons or basis there-
fore, as to all the material issues of 
fact, law, or discretion presented on 
the record and the appropriate order, 
sanction, relief or denial thereof. The 
recommended decision shall also state 
that a notice of appeal may be filed 
within 10 days after service of the rec-
ommended decision and include a 
statement that, unless a party timely 
files and perfects a notice of appeal of 
the recommended decision, the Direc-
tor may adopt the recommended deci-
sion as the final decision and order of 
the Bureau without further oppor-
tunity for briefing or argument. 

(2) Consistent with paragraph (a) of 
this section, when more than one claim 
for relief is presented in an adjudica-
tion proceeding, or when multiple par-
ties are involved, the hearing officer 
may direct the entry of a recommended 
decision as to one or more but fewer 
than all of the claims or parties only 
upon an express determination that 
there is no just reason for delay and 
upon an express direction for the entry 
of a recommended decision. 

(d) By whom made. The recommended 
decision shall be made and filed by the 
hearing officer who presided over the 
hearings, except when he or she shall 
have become unavailable to the Bu-
reau. 

(e) Reopening of proceeding by hearing 
officer; termination of jurisdiction. (1) At 
any time from the close of the hearing 
record pursuant to § 1081.304(c) until 
the filing of his or her recommended 
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