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identified use of the property is con-
sistent with the concern’s business ac-
tivities. SASPs may not release prop-
erty to a Participant without this 
verification. 

(4) The SASP and the Participant 
must agree on and record the fair mar-
ket value of the surplus property at the 
time of the transfer to the Participant. 
The SASP must provide to SBA a writ-
ten record, including the agreed upon 
fair market value, of each transaction 
to a Participant when any property has 
been transferred. 

(e) Costs. Participants acquiring sur-
plus property from a SASP must pay a 
service fee to the SASP which is equal 
to the SASP’s direct costs of locating, 
inspecting, and transporting the sur-
plus property. If a Participant elects to 
incur the responsibility and the ex-
pense for transporting the acquired 
property, the concern may do so and no 
transportation costs will be charged by 
the SASP. In addition, the SASP may 
charge a reasonable fee to cover its 
costs of administering the program. In 
no instance will any SASP charge a 
Participant more for any service than 
their established fees charged to other 
transferees. 

(f) Title. The title to surplus property 
acquired from a SASP will pass to the 
Participant when the Participant exe-
cutes the applicable SASP distribution 
documents and takes possession of the 
property. 

(g) Compliance. (1) SBA will periodi-
cally review whether Participants that 
have received surplus property have 
used and maintained the property as 
agreed. This review may include site 
visits to visually inspect the property 
to ensure that it is being used in a 
manner consistent with the terms of 
its transfer. 

(2) Participants must provide SBA 
with access to all relevant records 
upon request. 

(3) Where SBA receives credible in-
formation that transferred surplus 
property may have been disposed of or 
otherwise used in a manner that is not 
consistent with the terms of the trans-
fer, SBA may investigate such claim to 
determine its validity. 

(4) SBA may take any action to cor-
rect any noncompliance involving the 
use of transferred property still in pos-

session of the Participant or to enforce 
any terms, conditions, reservations, or 
restrictions imposed on the property 
by the distribution document. Actions 
to enforce compliance, or which may 
be taken as a result of noncompliance, 
include the following: 

(i) Requiring that the property be 
placed in proper use within a specified 
time; 

(ii) Requiring that the property be 
transferred to another Participant hav-
ing a need and use for the property, re-
turned to the SASP serving the area 
where the property is located for dis-
tribution to another eligible transferee 
or to another SASP, or transferred 
through GSA to another Federal agen-
cy; 

(iii) Recovery of the fair rental value 
of the property from the date of its re-
ceipt by the Participant; and 

(iv) Initiation of proceedings to ter-
minate the Participant from the 8(a) 
BD program. 

(5) Where SBA finds that a recipient 
has sold or otherwise disposed of the 
acquired surplus property in violation 
of the agreement covering sale and dis-
posal, the Participant is liable for the 
agreed upon fair market value of the 
property at the time of the transfer, or 
the sale price, whichever is greater. 
However, a Participant need not repay 
any amount where it can demonstrate 
to SBA’s satisfaction that the property 
is no longer useful for the purpose for 
which it was transferred and receives 
SBA’s prior written consent to transfer 
the property. For example, if a piece of 
equipment breaks down beyond repair, 
it may be disposed of without being 
subject to the repayment provision, so 
long as the concern receives SBA’s 
prior consent. 

(6) Any funds received by SBA in en-
forcement of this section will be remit-
ted promptly to the Treasury of the 
United States as miscellaneous re-
ceipts. 

CONTRACTUAL ASSISTANCE 

§ 124.501 What general provisions 
apply to the award of 8(a) con-
tracts? 

(a) Pursuant to section 8(a) of the 
Small Business Act, SBA is authorized 
to enter into all types of contracts 
with other Federal agencies, including 
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contracts to furnish equipment, sup-
plies, services, leased real property, or 
materials to them or to perform con-
struction work for them, and to con-
tract the performance of these con-
tracts to qualified Participants. Where 
practicable, simplified acquisition pro-
cedures should be used for 8(a) con-
tracts at or below the simplified acqui-
sition threshold. Where appropriate, 
SBA will delegate the contract execu-
tion function to procuring activities. 
In order to receive and retain a delega-
tion of SBA’s contract execution and 
review functions, a procuring activity 
must report all 8(a) contract awards, 
modifications, and options to SBA. 

(b) 8(a) contracts may either be sole 
source awards or awards won through 
competition with other Participants. 

(c) Admission into the 8(a) BD pro-
gram does not guarantee that a Partic-
ipant will receive 8(a) contracts. 

(d) A requirement for possible award 
may be identified by SBA, a particular 
Participant or the procuring activity 
itself. SBA will submit the capability 
statements provided to SBA annually 
under § 124.403 to appropriate procuring 
activities for the purpose of matching 
requirements with Participants. 

(e) Participants should market their 
capabilities to appropriate procuring 
activities to increase their prospects of 
receiving sole source 8(a) contracts. 

(f) An 8(a) participant that identifies 
a requirement that appears suitable for 
award through the 8(a) BD program 
may request SBA to contact the pro-
curing activity to request that the re-
quirement be offered to the 8(a) BD 
program. 

(g) A concern must be a current Par-
ticipant in the 8(a) BD program at the 
time of award, except as provided in 
§ 124.507(d). 

(h) A Participant must certify that it 
qualifies as a small business under the 
size standard corresponding to the 
NAICS code assigned to each 8(a) con-
tract. 8(a) BD program personnel will 
verify size prior to award of an 8(a) 
contract. If the Participant is not 
verified as small, it may request a for-
mal size determination from the appro-
priate General Contracting Area Office 
under part 121 of this title. 

(i) Any person or entity that mis-
represents its status as a ‘‘small busi-

ness concern owned and controlled by 
socially and economically disadvan-
taged individuals’’ in order to obtain 
any 8(a) contracting opportunity will 
be subject to possible criminal, civil 
and administrative penalties, including 
those imposed by section 16(d) of the 
Small Business Act, 15 U.S.C. 645(d). 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8259, Feb. 11, 2011] 

§ 124.502 How does an agency offer a 
procurement to SBA for award 
through the 8(a) BD program? 

(a) A procuring activity contracting 
officer indicates his or her formal in-
tent to award a procurement require-
ment as an 8(a) contract by submitting 
a written offering letter to SBA. The 
procuring activity may transmit the 
offering letter to SBA by electronic 
mail, if available, or by facsimile 
transmission, as well as by mail or 
commercial delivery service. 

(b) Contracting officers must submit 
offering letters to the following loca-
tions: 

(1) For competitive 8(a) requirements 
and those sole source requirements for 
which no specific Participant is nomi-
nated (i.e., open requirements) other 
than construction requirements, to the 
SBA district office serving the geo-
graphical area in which the procuring 
activity is located; 

(2) For competitive and open con-
struction requirements, to the SBA 
district office serving the geographical 
area in which the work is to be per-
formed or, in the case of such contracts 
to be performed overseas, to the Office 
of 8(a) BD located in SBA Head-
quarters; 

(3) For sole source requirements of-
fered on behalf of a specific Partici-
pant, to the SBA district office serv-
icing that concern. 

(c) An offering letter must contain 
the following information: 

(1) A description of the work to be 
performed; 

(2) The estimated period of perform-
ance; 

(3) The NAICS code that applies to 
the principal nature of the acquisition; 

(4) The anticipated dollar value of 
the requirement, including options, if 
any; 
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(5) Any special restrictions or geo-
graphical limitations on the require-
ment; 

(6) The location of the work to be 
performed for construction procure-
ments; 

(7) Any special capabilities or dis-
ciplines needed for contract perform-
ance; 

(8) The type of contract to be award-
ed, such as firm fixed price, cost reim-
bursement, or time and materials; 

(9) The acquisition history, if any, of 
the requirement; 

(10) The names and addresses of any 
small business contractors which have 
performed on this requirement during 
the previous 24 months; 

(11) A statement that prior to the of-
fering no solicitation for the specific 
acquisition has been issued as a small 
business set-aside, or as a small dis-
advantaged business set-aside if appli-
cable, and that no other public commu-
nication (such as a notice in the Com-
merce Business Daily) has been made 
showing the procuring activity’s clear 
intent to use any of these means of 
procurement; 

(12) Identification of any specific 
Participant that the procuring activity 
contracting officer nominates for 
award of a sole source 8(a) contract, if 
appropriate, including a brief justifica-
tion for the nomination, such as one of 
the following: 

(i) The Participant, through its own 
efforts, marketed the requirement and 
caused it to be reserved for the 8(a) BD 
program; or 

(ii) The acquisition is a follow-on or 
renewal contract and the nominated 
concern is the incumbent; 

(13) Bonding requirements, if applica-
ble; 

(14) Identification of all Participants 
which have expressed an interest in 
being considered for the acquisition; 

(15) Identification of all SBA field of-
fices which have requested that the re-
quirement be awarded through the 8(a) 
BD program; 

(16) A request, if appropriate, that a 
requirement whose estimated contract 
value is under the applicable competi-
tive threshold be awarded as an 8(a) 
competitive contract; and 

(17) Any other information that the 
procuring activity deems relevant or 
which SBA requests. 

§ 124.503 How does SBA accept a pro-
curement for award through the 
8(a) BD program? 

(a) Acceptance of the requirement. 
Upon receipt of the procuring activi-
ty’s offer of a procurement require-
ment, SBA will determine whether it 
will accept the requirement for the 8(a) 
BD program. SBA’s decision whether to 
accept the requirement will be sent to 
the procuring activity in writing with-
in 10 working days of receipt of the 
written offering letter if the contract 
is valued at more than the simplified 
acquisition threshold, and within two 
days of receipt of the offering letter if 
the contract is valued at or below the 
simplified acquisition threshold, unless 
SBA requests, and the procuring activ-
ity grants, an extension. SBA is not re-
quired to accept any particular pro-
curement offered to the 8(a) BD pro-
gram. 

(1) Where SBA decides to accept an 
offering of a sole source 8(a) procure-
ment, SBA will accept the offer both 
on behalf of the 8(a) BD program and in 
support of a specific Participant. 

(2) Where SBA decides to accept an 
offering of a competitive 8(a) procure-
ment, SBA will accept the offer on be-
half of the 8(a) BD program. 

(3) Where SBA has delegated its con-
tract execution functions to a pro-
curing activity, the procuring activity 
may assume that SBA accepts its offer 
for the 8(a) program if the procuring 
activity does not receive a reply to its 
offer within five days. 

(4) In the case of procurement re-
quirements valued at or below the Sim-
plified Acquisition Procedures thresh-
old: 

(i) Where a procuring activity makes 
an offer to the 8(a) program on behalf 
of a specific Program Participant and 
does not receive a reply to its offer 
within two days, the procuring activity 
may assume the offer is accepted and 
proceed with award of an 8(a) contract; 

(ii) Where SBA has delegated its 8(a) 
contract execution functions to an 
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agency, SBA may authorize the pro-
curing activity to award an 8(a) con-
tract without requiring an offer and ac-
ceptance of the requirement for the 
8(a) program. In such a case, the pro-
curing activity must notify SBA of all 
8(a) awards made under this authority. 

(5) Where SBA does not respond to an 
offering letter within the normal 10- 
day time period, the procuring activity 
may seek SBA’s acceptance through 
the AA/BD. The procuring activity may 
assume that SBA accepts its offer for 
the 8(a) program if it does not receive 
a reply from the AA/BD within 5 days 
of his or her receipt of the procuring 
activity request. 

(b) Verification of NAICS code. As part 
of the acceptance process, SBA will 
verify the appropriateness of the 
NAICS code designation assigned to 
the requirement by the procuring ac-
tivity contracting officer. 

(1) SBA will accept the NAICS code 
assigned to the requirement by the pro-
curing activity contracting officer as 
long as it is reasonable, even though 
other NAICS codes may also be reason-
able. 

(2) If SBA and the procuring activity 
are unable to agree as to the proper 
NAICS code designation for the re-
quirement, SBA may either refuse to 
accept the requirement for the 8(a) BD 
program, appeal the contracting offi-
cer’s determination to the head of the 
agency pursuant to § 124.505, or appeal 
the NAICS code designation to OHA 
under part 134 of this title. 

(c) Sole source award where procuring 
activity nominates a specific Participant. 
SBA will determine whether an appro-
priate match exists where the pro-
curing activity identifies a particular 
Participant for a sole source award. 

(1) Once SBA determines that a pro-
curement is suitable to be accepted as 
an 8(a) sole source contract, SBA will 
normally accept it on behalf of the 
Participant recommended by the pro-
curing activity, provided that: 

(i) The procurement is consistent 
with the Participant’s business plan; 

(ii) The Participant complies with its 
applicable non-8(a) business activity 
target imposed by § 124.509(d); 

(iii) The Participant is small for the 
size standard corresponding to the 
NAICS code assigned to the require-

ment by the procuring activity con-
tracting officer; and 

(iv) The Participant has submitted 
required financial statements to SBA. 

(2) If an appropriate match exists, 
SBA will advise the procuring activity 
whether SBA will participate in con-
tract negotiations or whether SBA will 
authorize the procuring activity to ne-
gotiate directly with the identified 
Participant. Where SBA has delegated 
its contract execution functions to a 
procuring activity, SBA will also iden-
tify that delegation in its acceptance 
letter. 

(3) If an appropriate match does not 
exist, SBA will notify the Participant 
and the procuring activity, and may 
then nominate an alternate Partici-
pant. 

(d) Open requirements. When a pro-
curing activity does not nominate a 
particular concern for performance of a 
sole source 8(a) contract (open require-
ment), the following additional proce-
dures will apply: 

(1) If the procurement is a construc-
tion requirement, SBA will examine 
the portfolio of Participants that have 
a bona fide place of business within the 
geographical boundaries served by the 
SBA district office where the work is 
to be performed to select a qualified 
Participant. If none is found to be 
qualified or a match for a concern in 
that district is determined to be impos-
sible or inappropriate, SBA may nomi-
nate a Participant with a bona fide 
place of business within the geo-
graphical boundaries served by another 
district office within the same state, or 
may nominate a Participant having a 
bona fide place of business out of state 
but within a reasonable proximity to 
the work site. SBA’s decision will en-
sure that the nominated Participant is 
close enough to the work site to keep 
costs of performance reasonable. 

(2) If the procurement is not a con-
struction requirement, SBA may select 
any eligible, responsible Participant 
nationally to perform the contract. 

(3) In cases in which SBA selects a 
Participant for possible award from 
among two or more eligible and quali-
fied Participants, the selection will be 
based upon relevant factors, including 
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business development needs, compli-
ance with competitive business mix re-
quirements (if applicable), financial 
condition, management ability, tech-
nical capability, and whether award 
will promote the equitable distribution 
of 8(a) contracts. 

(e) Formal technical evaluations. Ex-
cept for requirements for architectural 
and engineering services, SBA will not 
authorize formal technical evaluations 
for sole source 8(a) requirements. A 
procuring activity: 

(1) Must request that a procurement 
be a competitive 8(a) award if it re-
quires formal technical evaluations of 
more than one Participant for a re-
quirement below the applicable com-
petitive threshold amount; and 

(2) May conduct informal assess-
ments of several Participants’ capabili-
ties to perform a specific requirement, 
so long as the statement of work for 
the requirement is not released to any 
of the Participants being assessed. 

(f) Repetitive acquisitions. A procuring 
activity contracting officer must sub-
mit a new offering letter to SBA where 
he or she intends to award a follow-on 
or repetitive contract as an 8(a) award. 
This enables SBA to determine: 

(1) Whether the requirement should 
be a competitive 8(a) award; 

(2) A nominated firm’s eligibility, 
whether or not it is the same firm that 
performed the previous contract; 

(3) The affect that contract award 
would have on the equitable distribu-
tion of 8(a) contracts; and 

(4) Whether the requirement should 
continue under the 8(a) BD program. 

(g) Basic Ordering Agreements (BOAs). 
A Basic Ordering Agreement (BOA) is 
not a contract under the FAR. See 48 
CFR 16.703(a). Each order to be issued 
under the BOA is an individual con-
tract. As such, the procuring activity 
must offer, and SBA must accept, each 
task order under a BOA in addition to 
offering and accepting the BOA itself. 

(1) SBA will not accept for award on 
a sole source basis any task order 
under a BOA that would cause the total 
dollar amount of task orders issued to 
exceed the applicable competitive 
threshold amount set forth in 
§ 124.506(a). 

(2) Where a procuring activity be-
lieves that task orders to be issued 

under a proposed BOA will exceed the 
applicable competitive threshold 
amount set forth in § 124.506(a), the pro-
curing activity must offer the require-
ment to the program to be competed 
among eligible Participants. 

(3) Once a concern’s program term 
expires, the concern otherwise exits 
the 8(a) BD program, or becomes other 
than small for the NAICS code assigned 
under the BOA, new orders will not be 
accepted for the concern. 

(h) Task or Delivery Order Contracts— 
(1) Contracts set aside for exclusive com-
petition among 8(a) Participants. (i) A 
task or delivery order contract that is 
reserved exclusively for 8(a) Program 
Participants must follow the normal 
8(a) competitive procedures, including 
an offering to and acceptance into the 
8(a) program, SBA eligibility 
verification of the apparent successful 
offerors prior to contract award, and 
application of the performance of work 
requirements set forth in § 124.510, and 
the nonmanufacturer rule, if applica-
ble, (see § 121.406(b). 

(ii) Individual orders need not be of-
fered to or accepted into the 8(a) BD 
program. 

(iii) A concern awarded such a con-
tract may generally continue to re-
ceive new orders even if it has grown to 
be other than small or has exited the 
8(a) BD program, and agencies may 
continue to take credit toward their 
prime contracting goals for orders 
awarded to 8(a) Participants. However, 
a concern may not receive, and agen-
cies may not take 8(a), SDB or small 
business credit, for an order where the 
concern has been asked by the pro-
curing agency to re-certify its size sta-
tus and is unable to do so (see 
§ 121.404(g)), or where ownership or con-
trol of the concern has changed and 
SBA has granted a waiver to allow per-
formance to continue (see § 124.515). 

(2) 8(a) credit for orders issued under 
multiple award contracts that were not set 
aside for exclusive competition among eli-
gible 8(a) Participants. In order to re-
ceive 8(a) credit for orders placed under 
multiple award contracts that were not 
initially set aside for exclusive com-
petition among 8(a) Participants: 

(i) The order must be offered to and 
accepted into the 8(a) BD program; 
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(ii) The order must be competed ex-
clusively among 8(a) concerns; 

(iii) The order must require the con-
cern comply with applicable limita-
tions on subcontracting provisions (see 
§ 125.6) and the nonmanufacturer rule, 
if applicable, (see § 121.406(b)) in the per-
formance of the individual order; and 

(iv) SBA must verify that a concern 
is an eligible 8(a) concern prior to 
award of the order in accordance with 
§ 124.507. 

(i) Requirements where SBA has dele-
gated contract execution authority. 
Except as provided in paragraph 
(a)(4)(i) of this section, where SBA has 
delegated its 8(a) contract execution 
authority to the procuring activity, 
the procuring activity must still offer 
and SBA must still accept all require-
ments intended to be awarded as 8(a) 
contracts. 

(j) Contracting Among Small Business 
Programs. 

(1) Acquisitions Valued At or Below 
$100,000/Simplified Acquisition Threshold. 
The contracting officer shall set aside 
any acquisition with an anticipated 
dollar value exceeding $3,000 ($15,000 for 
acquisitions as described in the Federal 
Acquisition Regulation (FAR) at 48 
CFR 13.201(g)(1)) but valued below 
$100,000 ($250,000 for acquisitions de-
scribed in paragraph (1) of the Sim-
plified Acquisition Threshold defini-
tion in the FAR at 48 CFR 2.101) for 
small business concerns when there is a 
reasonable expectation that offers will 
be obtained from at least two small 
business concerns that are competitive 
in terms of quality and delivery and 
award will be made at fair market 
prices. This requirement does not pre-
clude a contracting officer from setting 
aside a contract under the 8(a) BD, 
HUBZone, Service Disabled Veteran 
Owned (SDVO), or WOSB programs. 

(2) Acquisitions Valued Above $100,000/ 
Simplified Acquisition Threshold. 

(i) The contracting officer shall set 
aside any acquisition with an antici-
pated dollar value exceeding $100,000 
($250,000 for acquisitions described in 
paragraph (1) of the Simplified Acquisi-
tion Threshold definition in the FAR 
at 48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from 
at least two small business concerns 

that are competitive in terms of qual-
ity and delivery and award will be 
made at fair market prices. However, 
after conducting market research, the 
contracting officer shall first consider 
a set-aside or sole source award (if the 
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD, 
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside. 
There is no order of precedence among 
the 8(a) BD, HUBZone, SDVO SBC or 
WOSB programs. The contracting offi-
cer must document the contract file 
with the rationale used to support the 
specific set-aside, including the type 
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file 
showing that the apparent successful 
offeror’s ORCA certifications and asso-
ciated representations were reviewed. 

(ii) SBA believes that Progress in ful-
filling the various small business goals, 
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price, 
and the acquisition history, will be 
considered in making a decision as to 
which program to use for the acquisi-
tion. 

[63 FR 35739, June 30, 1998, as amended at 70 
FR 51248, Aug. 30, 2005; 71 FR 66444, Nov. 15, 
2006; 74 FR 45753, Sept. 4, 2009; 75 FR 62280, 
Oct. 7, 2010; 76 FR 8259, Feb. 11, 2011] 

§ 124.504 What circumstances limit 
SBA’s ability to accept a procure-
ment for award as an 8(a) contract? 

SBA will not accept a procurement 
for award as an 8(a) contract if the cir-
cumstances identified in paragraphs (a) 
through (d) of this section exist. 

(a) Reservation as small business set- 
aside, or HUBZone, service disabled vet-
eran-owned small business, or women- 
owned small business award. The pro-
curing activity issued a solicitation for 
or otherwise expressed publicly a clear 
intent to reserve the procurement as a 
small business set-aside, or a 
HUBZone, service disabled veteran- 
owned small business, or women-owned 
small business award prior to offering 
the requirement to SBA for award as 
an 8(a) contract. The AA/BD may per-
mit the acceptance of the requirement, 
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however, under extraordinary cir-
cumstances. 

Example to paragraph (a). SBA may accept 
a requirement where a procuring activity 
made a decision to offer the requirement to 
the 8(a) BD program before the solicitation 
was sent out and the procuring activity ac-
knowledges and documents that the solicita-
tion was in error. 

(b) Competition prior to offer and ac-
ceptance. The procuring activity com-
peted a requirement among Partici-
pants prior to offering the requirement 
to SBA and receiving SBA’s formal ac-
ceptance of the requirement. 

(1) Any competition conducted with-
out first obtaining SBA’s formal ac-
ceptance of the procurement for the 
8(a) BD program will not be considered 
an 8(a) competitive requirement. 

(2) SBA may accept the requirement 
for the 8(a) BD program as a competi-
tive 8(a) requirement, but only if the 
procuring activity agrees to resolicit 
the requirement using appropriate 
competitive 8(a) procedures. 

(c) Adverse impact. SBA has made a 
written determination that acceptance 
of the procurement for 8(a) award 
would have an adverse impact on an in-
dividual small business, a group of 
small businesses located in a specific 
geographical location, or other small 
business programs. The adverse impact 
concept is designed to protect small 
business concerns which are per-
forming Government contracts award-
ed outside the 8(a) BD program, and 
does not apply to follow-on or renewal 
8(a) acquisitions. SBA will not consider 
adverse impact with respect to any re-
quirement offered to the 8(a) program 
under Simplified Acquisition Proce-
dures. 

(1) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on an individual 
small business, SBA will consider all 
relevant factors. 

(i) In connection with a specific 
small business, SBA presumes adverse 
impact to exist where: 

(A) The small business concern has 
performed the specific requirement for 
at least 24 months; 

(B) The small business is performing 
the requirement at the time it is of-
fered to the 8(a) BD program, or its 
performance of the requirement ended 

within 30 days of the procuring activi-
ty’s offer of the requirement to the 8(a) 
BD program; and 

(C) The dollar value of the require-
ment that the small business is or was 
performing is 25 percent or more of its 
most recent annual gross sales (includ-
ing those of its affiliates). For a multi- 
year requirement, the dollar value of 
the last 12 months of the requirement 
will be used to determine whether a 
small business would be adversely af-
fected by SBA’s acceptance. 

(ii) Except as provided in paragraph 
(c)(2) of this section, adverse impact 
does not apply to ‘‘new’’ requirements. 
A new requirement is one which has 
not been previously procured by the 
relevant procuring activity. 

(A) Where a requirement is new, no 
small business could have previously 
performed the requirement and, thus, 
SBA’s acceptance of the requirement 
for the 8(a) BD program will not ad-
versely impact any small business. 

(B) Construction contracts, by their 
very nature (e.g., the building of a spe-
cific structure), are deemed new re-
quirements. 

(C) The expansion or modification of 
an existing requirement will be consid-
ered a new requirement where the mag-
nitude of change is significant enough 
to cause a price adjustment of at least 
25 percent (adjusted for inflation) or to 
require significant additional or dif-
ferent types of capabilities or work. 

(D) SBA need not perform an impact 
determination where a new require-
ment is offered to the 8(a) BD program. 

(2) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on a group of small 
businesses, SBA will consider the ef-
fects of combining or consolidating 
various requirements being performed 
by two or more small business concerns 
into a single contract which would be 
considered a ‘‘new’’ requirement as 
compared to any of the previous small-
er requirements. SBA may find adverse 
impact to exist if one of the existing 
small business contractors meets the 
presumption set forth in paragraph 
(c)(1)(i) of this section. 

(3) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on other small busi-
ness programs, SBA will consider all 
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relevant factors, including but not lim-
ited to, the number and value of con-
tracts in the subject industry reserved 
for the 8(a) BD program as compared 
with other small business programs. 

(d) Release for non-8(a) competition. (1) 
Except as set forth in (d)(4) of this sec-
tion, where a procurement is awarded 
as an 8(a) contract, its follow-on or re-
newable acquisition must remain in 
the 8(a) BD program unless SBA agrees 
to release it for non-8(a) competition. 
If a procuring agency would like to ful-
fill a follow-on or renewable acquisi-
tion outside of the 8(a) BD program, it 
must make a written request to and re-
ceive the concurrence of the AA/BD to 
do so. In determining whether to re-
lease a requirement from the 8(a) BD 
program, SBA will consider: 

(i) Whether the agency has achieved 
its SDB goal; 

(ii) Where the agency is in achieving 
its HUBZone, SDVO, WOSB, or small 
business goal, as appropriate; and 

(iii) Whether the requirement is crit-
ical to the business development of the 
8(a) Participant that is currently per-
forming it. 

(2) SBA may decline to accept the 
offer of a follow-on or renewable 8(a) 
acquisition in order to give a concern 
previously awarded the contract that is 
leaving or has left the 8(a) BD program 
the opportunity to compete for the re-
quirement outside of the 8(a) BD pro-
gram. 

(i) SBA will consider release under 
paragraph (2) only where: 

(A) The procurement awarded 
through the 8(a) BD program is being 
or was performed by either a Partici-
pant whose program term will expire 
prior to contract completion, or by a 
former Participant whose program 
term expired within one year of the 
date of the offering letter; 

(B) The concern requests in writing 
that SBA decline to accept the offer 
prior to SBA’s acceptance of the re-
quirement for award as an 8(a) con-
tract; and 

(C) The concern qualifies as a small 
business for the requirement now of-
fered to the 8(a) BD program. 

(ii) In considering release under para-
graph (2), SBA will balance the impor-
tance of the requirement to the con-
cern’s business development needs 

against the business development needs 
of other Participants that are qualified 
to perform the requirement. This de-
termination will include consideration 
of whether rejection of the requirement 
would seriously reduce the pool of 
similar types of contracts available for 
award as 8(a) contracts. SBA will also 
seek the views of the procuring agency. 

(3) SBA will release a requirement 
under this paragraph only where the 
procuring activity agrees to procure 
the requirement as a small business, 
HUBZone, SDVO small business, or 
WOSB set-aside. 

(4) The requirement that a follow-on 
procurement must be released from the 
8(a) BD program in order for it to be 
fulfilled outside the 8(a) BD program 
does not apply to orders offered to and 
accepted for the 8(a) BD program pur-
suant to § 124.503(h). 

[63 FR 35739, 35772, June 30, 1998, as amended 
at 74 FR 45753, Sept. 4, 2009; 76 FR 8259, Feb. 
11, 2011] 

§ 124.505 When will SBA appeal the 
terms or conditions of a particular 
8(a) contract or a procuring activity 
decision not to reserve a require-
ment for the 8(a) BD program? 

(a) What SBA may appeal. The Admin-
istrator of SBA may appeal the fol-
lowing matters to the head of the pro-
curing agency: 

(1) A contracting officer’s decision 
not to make a particular procurement 
available for award as an 8(a) contract; 

(2) A contracting officer’s decision to 
reject a specific Participant for award 
of an 8(a) contract after SBA’s accept-
ance of the requirement for the 8(a) BD 
program; and 

(3) The terms and conditions of a pro-
posed 8(a) contract, including the pro-
curing activity’s NAICS code designa-
tion and estimate of the fair market 
price. 

(b) Procedures for appeal. (1) SBA 
must notify the contracting officer of 
the SBA Administrator’s intent to ap-
peal an adverse decision within 5 work-
ing days of SBA’s receipt of the deci-
sion. 

(2) Upon receipt of the notice of in-
tent to appeal, the procuring activity 
must suspend further action regarding 
the procurement until the head of the 
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procuring agency issues a written deci-
sion on the appeal, unless the head of 
the procuring agency makes a written 
determination that urgent and compel-
ling circumstances which significantly 
affect interests of the United States 
will not permit waiting for a consider-
ation of the appeal. 

(3) The SBA Administrator must send 
a written appeal of the adverse decision 
to the head of the procuring agency 
within 15 working days of SBA’s notifi-
cation of intent to appeal or the appeal 
may be considered withdrawn. 

(4) By statute (15 U.S.C. 637(a)(1)(A)), 
the procuring agency head must speci-
fy in writing the reasons for a denial of 
an appeal brought by the Adminis-
trator under this section. 

§ 124.506 At what dollar threshold 
must an 8(a) procurement be com-
peted among eligible Participants? 

(a) Competitive thresholds. (1) The Fed-
eral Acquisition Regulatory Council 
(FAR Council) has the responsibility of 
adjusting each acquisition-related dol-
lar threshold on October 1, of each year 
that is evenly divisible by five. Acqui-
sition-related dollar thresholds are de-
fined as dollar thresholds that are spec-
ified in law as a factor in defining the 
scope of the applicability of a policy, 
procedure, requirement, or restriction 
provided in that law to the procure-
ment of property or services by an ex-
ecutive agency as determined by the 
FAR Council. 41 U.S.C. 431a(c). Part 
124, Subpart A, 8(a) Business Develop-
ment, contains acquisition-related dol-
lar thresholds subject to inflationary 
adjustments. The FAR Council shall 
publish a notice of the adjusted dollar 
thresholds in the FEDERAL REGISTER. 
The adjusted dollar thresholds shall 
take effect on the date of publication. 

(2) A procurement offered and accept-
ed for the 8(a) BD program must be 
competed among eligible Participants 
if: 

(i) There is a reasonable expectation 
that at least two eligible Participants 
will submit offers at a fair market 
price; 

(ii) The anticipated award price of 
the contract, including options, will 
exceed $6,500,000 for contracts assigned 
manufacturing NAICS codes and 
$4,000,000 for all other contracts; and 

(iii) The requirement has not been 
accepted by SBA for award as a sole 
source 8(a) procurement on behalf of a 
tribally-owned or ANC-owned concern. 

(3) For all types of contracts, the ap-
plicable competitive threshold 
amounts will be applied to the pro-
curing activity estimate of the total 
value of the contract, including all op-
tions. For indefinite delivery or indefi-
nite quantity type contracts, the 
thresholds are applied to the maximum 
order amount authorized. 

Example to paragraph (a)(3). If the antici-
pated award price for a professional services 
requirement is determined to be $3.8 million 
and it is accepted as a sole source 8(a) re-
quirement on that basis, a sole source award 
will be valid even if the contract price ar-
rived at after negotiation is $4.2 million. 

(4) Where the estimate of the total 
value of a proposed 8(a) contract is less 
than the applicable competitive 
threshold amount and the requirement 
is accepted as a sole source require-
ment on that basis, award may be 
made even though the contract price 
arrived at through negotiations ex-
ceeds the competitive threshold, pro-
vided that the contract price is not 
more than ten percent greater than the 
competitive threshold amount. 

(5) A proposed 8(a) requirement with 
an estimated value exceeding the appli-
cable competitive threshold amount 
may not be divided into several sepa-
rate procurement actions for lesser 
amounts in order to use 8(a) sole source 
procedures to award to a single con-
tractor. 

(b) Exemption from competitive thresh-
olds for Participants owned by Indian 
Tribes, ANCs and NHOs. (1) A Partici-
pant concern owned and controlled by 
an Indian Tribe or an ANC may be 
awarded a sole source 8(a) contract 
where the anticipated value of the pro-
curement exceeds the applicable com-
petitive threshold if SBA has not ac-
cepted the requirement into the 8(a) 
BD program as a competitive procure-
ment. 

(2) A Participant concern owned and 
controlled by an NHO may be awarded 
a sole source Department of Defense 
(DoD) 8(a) contract where the antici-
pated value of the procurement exceeds 
the applicable competitive threshold if 
SBA has not accepted the requirement 
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into the 8(a) BD program as a competi-
tive procurement. 

(3) There is no requirement that a 
procurement must be competed when-
ever possible before it can be accepted 
on a sole source basis for a Tribally- 
owned or ANC-owned concern, or a con-
cern owned by an NHO for DoD con-
tracts, but a procurement may not be 
removed from competition to award it 
to a Tribally-owned, ANC-owned or 
NHO-owned concern on a sole source 
basis. 

(4) A joint venture between one or 
more eligible Tribally-owned, ANC- 
owned or NHO-owned Participants and 
one or more non-8(a) business concerns 
may be awarded sole source 8(a) con-
tracts above the competitive threshold 
amount, provided that it meets the re-
quirements of § 124.513. 

(c) Competition below thresholds. The 
AA/BD, on a nondelegable basis, may 
approve a request from a procuring ac-
tivity to compete a requirement that is 
below the applicable competitive 
threshold amount among eligible Par-
ticipants. 

(1) This authority will be used pri-
marily when technical competitions 
are appropriate or when a large number 
of potential awardees exist. 

(2) The AA/BD may consider whether 
the procuring activity has made and 
will continue to make available a sig-
nificant number of its contracts to the 
8(a) BD program on a noncompetitive 
basis. 

(3) The AA/BD may deny a request if 
the procuring activity previously of-
fered the requirement to the 8(a) BD 
program on a noncompetitive basis and 
the request is made following the in-
ability of the procuring activity and 
the potential sole source awardee to 
reach an agreement on price or some 
other material term or condition. 

(d) Sole source above thresholds. Where 
a contract opportunity exceeds the ap-
plicable threshold amount and there is 
not a reasonable expectation that at 
least two eligible 8(a) Participants will 
submit offers at a fair price, the AA/BD 
may accept the requirement for a sole 
source 8(a) award if he or she deter-
mines that an eligible Participant in 
the 8(a) portfolio is capable of per-

forming the requirement at a fair 
price. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 74 FR 46887, Sept. 14, 
2009; 76 FR 8260, Feb. 11, 2011] 

§ 124.507 What procedures apply to 
competitive 8(a) procurements? 

(a) FAR procedures. Procuring activi-
ties will conduct competitions among 
and evaluate offers received from Par-
ticipants in accordance with the Fed-
eral Acquisition Regulation (48 CFR, 
chapter 1). 

(b) Eligibility determination by SBA. In 
either a negotiated or sealed bid com-
petitive 8(a) acquisition, the procuring 
activity will request that the SBA dis-
trict office servicing the apparent suc-
cessful offeror determine that firm’s 
eligibility for award. 

(1) Within 5 working days after re-
ceipt of a procuring activity’s request 
for an eligibility determination, SBA 
will determine whether the firm identi-
fied by the procuring activity is eligi-
ble for award. 

(2) Eligibility is based on 8(a) BD pro-
gram criteria, including whether the 
Participant is: 

(i) A small business under the NAICS 
code assigned to the requirement; 

(ii) In compliance with any applica-
ble competitive business mix target es-
tablished or remedial measure imposed 
by § 124.509 that does not include the 
denial of future 8(a) contracts; 

(iii) In compliance with the contin-
ued eligibility reporting requirements 
set forth in § 124.112(b); 

(iv) In the developmental stage of 
program participation if the solicita-
tion restricts offerors to the develop-
mental stage of participation; and 

(v) A concern with a bona fide place 
of business in the applicable geo-
graphic area if the procurement is for 
construction. 

(3) If SBA determines that the appar-
ent successful offeror is ineligible, SBA 
will notify the procuring activity. The 
procuring activity will then send to 
SBA the identity of the next highest 
evaluated firm for an eligibility deter-
mination. The process is repeated until 
SBA determines that an identified of-
feror is eligible for award. 
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(4) Except to the extent set forth in 
paragraph (d) of this section, SBA de-
termines whether a Participant is eli-
gible for a specific 8(a) competitive re-
quirement as of the date that the Par-
ticipant submitted its initial offer 
which includes price. 

(5) If the procuring activity con-
tracting officer believes that the ap-
parent successful offeror is not respon-
sible to perform the contract, he or she 
must refer the concern to SBA for a 
possible Certificate of Competency in 
accord with § 125.5 of this title. 

(c) Restricted competition—(1) Competi-
tion within stages of program participa-
tion. SBA may accept a competitive 
8(a) requirement that is limited to Par-
ticipants in the developmental stage of 
program participation, or may accept a 
requirement to be competed among 
firms both in the developmental and 
transitional stages of program partici-
pation. 

(2) Construction competitions. Based on 
its knowledge of the 8(a) BD portfolio, 
SBA will determine whether a competi-
tive 8(a) construction requirement 
should be competed among only those 
Participants having a bona fide place 
of business within the geographical 
boundaries of one or more SBA district 
offices, within a state, or within the 
state and nearby areas. Only those Par-
ticipants with bona fide places of busi-
ness within the appropriate geo-
graphical boundaries are eligible to 
submit offers. 

(i) A Participant may have bona fide 
places of business in more than one lo-
cation. 

(ii) In order for a Participant to es-
tablish a bona fide place of business in 
a particular geographic location, the 
SBA district office serving the geo-
graphic area of that location must de-
termine if that location in fact quali-
fies as a bona fide place of business 
under SBA’s requirements. 

(A) A Participant must submit a re-
quest for a bona fide business deter-
mination to the SBA district office 
servicing it. 

(B) The servicing district office will 
forward the request to the SBA district 
office serving the geographic area of 
the particular location for processing. 

(iii) The effective date of a bona fide 
place of business is the date that the 

evidence (paperwork) shows that the 
business in fact regularly maintained 
its business at the new geographic lo-
cation. 

(iv) In order for a Participant to be 
eligible to submit an offer for a 8(a) 
procurement limited to a specific geo-
graphic area, it must receive from SBA 
a determination that it has a bona fide 
place of business within that area prior 
to submitting its offer for the procure-
ment. 

(3) Competition for all non-construction 
requirements. Except for construction 
requirements, all eligible Participants 
regardless of location may submit of-
fers in response to competitive 8(a) so-
licitations. The only geographic re-
strictions pertaining to 8(a) competi-
tive requirements, other than those for 
construction requirements, are any im-
posed by the solicitations themselves. 

(d) Award to firms whose program terms 
have expired. A concern that has com-
pleted its term of participation in the 
8(a) BD program may be awarded a 
competitive 8(a) contract if it was a 
Participant eligible for award of the 
contract on the initial date specified 
for receipt of offers contained in the 
contract solicitation, and if it con-
tinues to meet all other applicable eli-
gibility criteria. 

(1) Amendments to the solicitation 
extending the date for submissions of 
offers will be disregarded. 

Example to paragraph (d)(1). The program 
term for 8(a) Participant X is scheduled to 
expire on December 19. A solicitation for a 
competitive 8(a) procurement specifies that 
initial offers are due on December 15. The 
procuring activity amends the solicitation to 
extend the date for the receipt of offers to 
January 5. X submits its offer on January 5 
and is selected as the apparent successful of-
feror. X is eligible for award because it was 
an eligible 8(a) Participant on the initial 
date set forth in the solicitation for the re-
ceipt of offers. 

(2) For a negotiated procurement, a 
Participant may submit revised offers, 
including a best and final offer, and be 
awarded a competitive 8(a) contract if 
it was eligible as of the initial date 
specified for the receipt of offers in the 
solicitation, even though its program 
term may expire after that date. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8260, Feb. 11, 2011] 

VerDate Mar<15>2010 11:57 Mar 02, 2012 Jkt 226043 PO 00000 Frm 00496 Fmt 8010 Sfmt 8010 Q:\13\13V1 ofr150 PsN: PC150



487 

Small Business Administration § 124.509 

§ 124.508 How is an 8(a) contract exe-
cuted? 

(a) An 8(a) contract can be awarded 
in the following ways: 

(1) As a tripartite agreement in 
which the procuring activity, SBA and 
the Participant all sign the appropriate 
contract documents. There may be sep-
arate prime and subcontract docu-
ments (i.e., a prime contract between 
the procuring activity and SBA and a 
subcontract between SBA and the se-
lected 8(a) concern) or a combined con-
tract document representing both the 
prime and subcontract relationships; or 

(2) Where SBA has delegated contract 
execution authority to the procuring 
activity, directly by the procuring ac-
tivity through a contract between the 
procuring activity and the Participant. 

(b) Where SBA receives a contract for 
signature valued at or below the sim-
plified acquisition threshold, it will 
sign the contract and return it to the 
procuring activity within three (3) days 
of receipt. 

(c) In order to be eligible to receive a 
sole source 8(a) contract, a firm must 
be a current Participant on the date of 
award. (See § 124.507(d) for competitive 
8(a) awards.) 

§ 124.509 What are non-8(a) business 
activity targets? 

(a) General. (1) To ensure that Par-
ticipants do not develop an unreason-
able reliance on 8(a) awards, and to 
ease their transition into the competi-
tive marketplace after graduating from 
the 8(a) BD program, Participants 
must make maximum efforts to obtain 
business outside the 8(a) BD program. 
Work performed by an 8(a) Participant 
for any Federal department or agency 
other than through an 8(a) contract, in-
cluding work performed on orders 
under the General Services Adminis-
tration Multiple Award Schedule pro-
gram, and work performed as a subcon-
tractor, including work performed as a 
subcontractor to another 8(a) Partici-
pant on an 8(a) contract, qualifies as 
work performed outside the 8(a) BD 
program. 

(2) During both the developmental 
and transitional stages of the 8(a) BD 
program, a Participant must make sub-
stantial and sustained efforts, includ-
ing following a reasonable marketing 

strategy, to attain the targeted dollar 
levels of non-8(a) revenue established 
in its business plan. It must attempt to 
use the 8(a) BD program as a resource 
to strengthen the firm for economic vi-
ability when program benefits are no 
longer available. 

(b) Required non-8(a) business activity 
targets during transitional stage—(1) Gen-
eral. During the transitional stage of 
the 8(a) BD program, a Participant 
must achieve certain targets of non- 
8(a) contract revenue (i.e., revenue 
from other than sole source or com-
petitive 8(a) contracts). These targets 
are called non-8(a) business activity 
targets and are expressed as a percent-
age of total revenue. The targets call 
for an increase in non-8(a) revenue over 
time. 

(2) Non-8(a) business activity targets. 
During their transitional stage of pro-
gram participation, Participants must 
meet the following non-8(a) business 
activity targets each year: 

Participant’s year in the transitional stage 

Non-8(a) business 
activity targets (re-

quired minimum 
non-8(a) revenue 
as a percentage 
of total revenue) 

1 ............................................................... 15 
2 ............................................................... 25 
3 ............................................................... 35 
4 ............................................................... 45 
5 ............................................................... 55 

(3) Compliance with non-8(a) business 
activity targets. SBA will measure the 
Participant’s compliance with the ap-
plicable non-8(a) business activity tar-
get at the end of each program year in 
the transitional stage based on the 
Participant’s latest fiscal year-end 
total revenue. Thus, at the end of the 
first year in the transitional stage of 
program participation, SBA will com-
pare the Participant’s non-8(a) revenue 
to its total revenue during that first 
year. If appropriate, SBA will require 
remedial measures during the subse-
quent program year. Thus, for example, 
non-compliance with the required non- 
8(a) business activity target in year 
one of the transitional stage would 
cause SBA to initiate remedial meas-
ures under paragraph (d) of this section 
for year two in the transitional stage. 

(4) Certification of compliance. A Par-
ticipant must certify as part of its 
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offer that it complies with the applica-
ble non-8(a) business activity target or 
with the measures imposed by SBA 
under paragraph (d) of this section be-
fore it can receive any 8(a) contract 
during the transitional stage of the 8(a) 
BD program. 

(c) Reporting and verification of busi-
ness activity. (1) Once admitted to the 
8(a) BD program, a Participant must 
provide to SBA as part of its annual re-
view: 

(i) Annual financial statements with 
a breakdown of 8(a) and non-8(a) rev-
enue in accord with § 124.602; and 

(ii) An annual report within 30 days 
from the end of the program year of all 
non-8(a) contracts, options, and modi-
fications affecting price executed dur-
ing the program year. 

(2) At the end of each year of partici-
pation in the transitional stage, the 
BOS assigned to work with the Partici-
pant will review the Participant’s total 
revenues to determine whether the 
non-8(a) revenues have met the appli-
cable target. In determining compli-
ance, SBA will compare all 8(a) reve-
nues received during the year, includ-
ing those from options and modifica-
tions, to all non-8(a) revenues received 
during the year. 

(d) Consequences of not meeting com-
petitive business mix targets. (1) Except 
as set forth in paragraph (e) of this sec-
tion, beginning at the end of the first 
year in the transitional stage (the fifth 
year of participation in the 8(a) BD 
program), any firm that does not meet 
its applicable competitive business mix 
target for the just completed program 
year will be ineligible for sole source 
8(a) contracts in the current program 
year, unless and until the Participant 
corrects the situation as described in 
paragraph (d)(2) of this section. 

(2) If SBA determines that an 8(a) 
Participant has failed to meet its ap-
plicable competitive business mix tar-
get during any program year in the 
transitional stage of program partici-
pation, SBA may increase its moni-
toring of the Participant’s contracting 
activity during the ensuing program 
year. SBA will also notify the Partici-
pant in writing that the Participant 
will not be eligible for further 8(a) sole 
source contract awards until it has 
demonstrated to SBA that it has com-

plied with its non-8(a) business activity 
requirements as described in para-
graphs (d)(2)(i) and (d)(2)(ii) of this sec-
tion. In order for a Participant to come 
into compliance with the non-8(a) busi-
ness activity target and be eligible for 
further 8(a) sole source contracts, it 
may: 

(i) Wait until the end of the current 
program year and demonstrate to SBA 
as part of the normal annual review 
process that it has met the revised 
non-8(a) business activity target; or 

(ii) At its option, submit information 
regarding its non-8(a) revenue to SBA 
quarterly throughout the current pro-
gram year in an attempt to come into 
compliance before the end of the cur-
rent program year. If the Participant 
satisfies the requirements of para-
graphs (d)(2)(ii)(A) or (d)(2)(ii)(B) of 
this section, SBA will reinstate the 
Participant’s ability to get sole source 
8(a) contracts prior to its annual re-
view. 

(A) To qualify for reinstatement dur-
ing the first six months of the current 
program year (i.e., at either the first or 
second quarterly review), the Partici-
pant must demonstrate that it has re-
ceived non-8(a) revenue and new non- 
8(a) contract awards that are equal to 
or greater than the dollar amount by 
which it failed to meet its non-8(a) 
business activity target for the just 
completed program year. For this pur-
pose, SBA will not count options on ex-
isting non-8(a) contracts in deter-
mining whether a Participant has re-
ceived new non-8(a) contract awards. 

(B) To qualify for reinstatement dur-
ing the last six months of the current 
program year (i.e., at either the nine- 
month or one year review), the Partici-
pant must demonstrate that it has 
achieved its non-8(a) business activity 
target as of that point in the current 
program year. 

Example 1 to paragraph (d)(2). Firm A had 
$10 million in total revenue during year 2 in 
the transitional stage (year 6 in the pro-
gram), but failed to meet the minimum non- 
8(a) business activity target of 25 percent. It 
had 8(a) revenues of $8.5 million and non-8(a) 
revenues of $1.5 million (15 percent). Based 
on total revenues of $10 million, Firm A 
should have had at least $2.5 million in non- 
8(a) revenues. Thus, Firm A missed its target 
by $1 million (its target ($2.5 million) minus 
its actual non-8(a) revenues ($1.5 million)). 
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Because Firm A did not achieve its non-8(a) 
business activity target, it cannot receive 
8(a) sole source awards until correcting that 
situation. The firm may wait until the next 
annual review to establish that it has met 
the revised target, or it can choose to report 
contract awards and other non-8(a) revenue 
to SBA quarterly. Firm A elects to submit 
information to SBA quarterly in year 3 of 
the transitional stage (year 7 in the pro-
gram). In order to be eligible for sole source 
8(a) contracts after either its 3 month or 6 
month review, Firm A must show that it has 
received non-8(a) revenue and/or been award-
ed new non-8(a) contracts totaling $1 million 
(the amount by which it missed its target in 
year 2 of the transitional stage). 

Example 2 to paragraph (d)(2). Firm B had 
$10 million in total revenue during year 2 in 
the transitional stage (year 6 in the pro-
gram), of which $8.5 million were 8(a) reve-
nues and $1.5 million were non-8(a) revenues. 
At its first two quarterly reviews during 
year 3 of the transitional stage (year 7 in the 
program), Firm B could not demonstrate 
that it had received at least $1 million in 
non-8(a) revenue and new non-8(a) awards. In 
order to be eligible for sole source 8(a) con-
tracts after its 9 month or 1 year review, 
Firm B must show that at least 35% (the 
non-8(a) business activity target for year 3 in 
the transitional stage) of all revenues re-
ceived during year 3 in the transitional stage 
as of that point are from non-8(a) sources. 

(3) In determining whether a Partici-
pant has achieved its required non-8(a) 
business activity target at the end of 
any program year in the transitional 
stage, or whether a Participant that 
failed to meet the target for the pre-
vious program year has achieved the 
required level of non-8(a) business at 
its nine-month review, SBA will meas-
ure 8(a) support by adding the base 
year value of all 8(a) contracts awarded 
during the applicable program year to 
the value of all options and modifica-
tions executed during that year. 

(4) As a condition of eligibility for 
new 8(a) contracts, SBA may also im-
pose other requirements on a Partici-
pant that fails to achieve the non-8(a) 
business activity targets. These in-
clude requiring the Participant to ob-
tain management assistance, technical 
assistance, and/or counseling, and/or 
attend seminars relating to manage-
ment assistance, business development, 
financing, marketing, accounting, or 
proposal preparation. 

(5) SBA may initiate proceedings to 
terminate a Participant from the 8(a) 
BD program where the firm makes no 

good faith efforts to obtain non-8(a) 
revenues. 

(e) Waiver of sole source prohibition. (1) 
The AA/BD, or his or her designee, may 
waive the requirement prohibiting a 
Participant from receiving further sole 
source 8(a) contracts when a Partici-
pant does not meet its non-8(a) busi-
ness activity target where a denial of a 
sole source contract would cause severe 
economic hardship on the Participant 
so that the Participant’s survival may 
be jeopardized, or where extenuating 
circumstances beyond the Partici-
pant’s control caused the Participant 
not to meet its non-8(a) business activ-
ity target. A firm receiving a waiver 
will be able to self market its capabili-
ties and receive one or more sole 
source 8(a) contracts during the next 
program year. At its next annual re-
view, SBA will reevaluate the firm’s 
circumstances and determine whether 
the waiver should be extended an addi-
tional program year. The decision to 
grant or deny a request for a waiver is 
at SBA’s discretion, and no appeal may 
be taken with respect to that decision. 

(2) The SBA Administrator on a non- 
delegable basis may waive the require-
ment prohibiting a Participant from 
receiving further sole source 8(a) con-
tracts when the Participant does not 
meet its non-8(a) business activity tar-
get where the head of a procuring ac-
tivity represents to the SBA Adminis-
trator that award of a sole source 8(a) 
contract to the Participant is needed 
to achieve significant interests of the 
Government. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45754, Sept. 4, 2009; 76 FR 8261, Feb. 11, 
2011] 

§ 124.510 What percentage of work 
must a Participant perform on an 
8(a) contract? 

(a) To assist the business develop-
ment of Participants in the 8(a) BD 
program, an 8(a) contractor must per-
form certain percentages of work with 
its own employees. These percentages 
and the requirements relating to them 
are the same as those established for 
small business set-aside prime contrac-
tors, and are set forth in § 125.6 of this 
title. 

(b) A Participant must certify in its 
offer that it will meet the applicable 
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performance of work requirement. 
Compliance with the requirement will 
be determined as of the date of con-
tract award, so that a Participant may 
revise its initial offer to clarify or oth-
erwise come into compliance with the 
performance of work requirements. The 
procuring agency contracting officer 
must be satisfied that the Participant 
will meet the applicable performance 
of work requirement at time of award. 

(c) Indefinite quantity contracts. (1) In 
order to ensure that the required per-
centage of costs on an indefinite quan-
tity 8(a) award is performed by the 
Participant, the Participant must dem-
onstrate semiannually that it has per-
formed the required percentage to that 
date. For a service or supply contract, 
this does not mean that the Partici-
pant must perform 50 percent of the ap-
plicable costs for each task order with 
its own force, or that a Participant 
must have performed 50 percent of the 
applicable costs at any point in time 
during the contract’s life. Rather, the 
Participant must perform 50 percent of 
the applicable costs for the combined 
total of all task orders issued to date 
at six month intervals. 

Example to paragraph (c)(1). Two task or-
ders are issued under an 8(a) indefinite quan-
tity service contract during the first six 
months of the contract. If $100,000 in per-
sonnel costs are incurred on the first task 
order, 90% of those costs ($90,000) are in-
curred for performance by the Participant’s 
own work force, and the second task order 
also requires $100,000 in personnel costs, the 
Participant would have to perform only 10 
percent of the personnel costs on the second 
task order because it would still have per-
formed 50% of the total personnel costs at 
the end of the six-month period ($100,000 out 
of $200,000). 

(2) Where there is a guaranteed min-
imum condition in an indefinite quan-
tity 8(a) award, the required perform-
ance of work percentage need not be 
met on task orders issued during the 
first six months of the contract. In 
such a case, however, the percentage of 
work that a Participant may further 
contract to other concerns during the 
first six months of the contract may 
not exceed 50 percent of the total guar-
anteed minimum dollar value to be 
provided by the contract. Once the 
guaranteed minimum amount is met, 
the general rule for indefinite quantity 

contracts set forth in paragraph (c)(1) 
of this section applies. 

Example to paragraph (c)(2). Where a con-
tract guarantees a minimum of $100,000 in 
professional services and the first task order 
is for $60,000 in such services, the Participant 
may perform as little as $10,000 of the per-
sonnel costs for that order. In such a case, 
however, the Participant must perform all of 
the next task order(s) up to $40,000 to ensure 
that it performs 50% of the $100,000 guaran-
teed minimum ($10,000 + $40,000 = $50,000 or 
50% of the $100,000). 

(3) The applicable SBA District Di-
rector may waive the provisions in 
paragraphs (c)(1) and (c)(2) of this sec-
tion requiring a Participant to meet 
the applicable performance of work re-
quirement at the end of any six-month 
period where he or she makes a written 
determination that larger amounts of 
subcontracting are essential during 
certain stages of performance, provided 
that there are written assurances from 
both the Participant and the procuring 
activity that the contract will ulti-
mately comply with the requirements 
of this section. Where SBA authorizes a 
Participant to exceed the subcon-
tracting limitations and the Partici-
pant does not ultimately comply with 
the performance of work requirements 
by the end of the contract, SBA will 
not grant future waivers for the Partic-
ipant. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8261, Feb. 11, 2011] 

§ 124.511 How is fair market price de-
termined for an 8(a) contract? 

(a) The procuring activity determines 
what constitutes a ‘‘fair market price’’ 
for an 8(a) contract. 

(1) The procuring activity must de-
rive the estimate of a current fair mar-
ket price for a new requirement, or a 
requirement that does not have a satis-
factory procurement history, from a 
price or cost analysis. This analysis 
may take into account prevailing mar-
ket conditions, commercial prices for 
similar products or services, or data 
obtained from any other agency. The 
analysis must also consider any cost or 
pricing data that is timely submitted 
by SBA. 

(2) The procuring activity must base 
the estimate of a current fair market 

VerDate Mar<15>2010 11:57 Mar 02, 2012 Jkt 226043 PO 00000 Frm 00500 Fmt 8010 Sfmt 8010 Q:\13\13V1 ofr150 PsN: PC150



491 

Small Business Administration § 124.513 

price for a requirement that has a sat-
isfactory procurement history on re-
cent award prices adjusted to ensure 
comparability. Adjustments will take 
into account differences in quantities, 
performance, times, plans, specifica-
tions, transportation costs, packaging 
and packing costs, labor and material 
costs, overhead costs, and any other 
additional costs which may be appro-
priate. 

(b) Upon the request of SBA, a pro-
curing activity will provide to SBA a 
written statement detailing the meth-
od it has used to estimate the current 
fair market price for the 8(a) require-
ment. This statement must be sub-
mitted within 10 working days of SBA’s 
request. The procuring activity must 
identify the information, studies, anal-
yses, and other data it used in making 
its estimate. 

(c) The procuring activity’s estimate 
of fair market price and any supporting 
data may not be disclosed by SBA to 
any Participant or potential con-
tractor. 

(d) The concern selected to perform 
an 8(a) contract may request SBA to 
protest the procuring activity’s esti-
mate of current fair market price to 
the Secretary of the Department or 
head of the agency in accordance with 
§ 124.505. 

§ 124.512 Delegation of contract ad-
ministration to procuring agencies. 

(a) SBA may delegate, by the use of 
special clauses in the 8(a) contract doc-
uments or by a separate agreement 
with the procuring activity, all respon-
sibilities for administering an 8(a) con-
tract to the procuring activity except 
the approval of novation agreements 
under 48 CFR 42.302(a)(25). Tracking 
compliance with the performance of 
work requirements set forth in § 124.510 
is included within the functions per-
formed by the procuring activity as 
part of contract administration. 

(b) This delegation of contract ad-
ministration authorizes a contracting 
officer to execute any priced option or 
in scope modification without SBA’s 
concurrence. The contracting officer 
must, however, submit copies to the 
SBA servicing district office of all 
modifications and options exercised 
within 15 business days of their occur-

rence, or by another date agreed upon 
by SBA. 

(c) SBA may conduct periodic com-
pliance on-site agency reviews of the 
files of all contracts awarded pursuant 
to Section 8(a) authority. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8261, Feb. 11, 2011] 

§ 124.513 Under what circumstances 
can a joint venture be awarded an 
8(a) contract? 

(a) General. (1) If approved by SBA, a 
Participant may enter into a joint ven-
ture agreement with one or more other 
small business concerns, whether or 
not 8(a) Participants, for the purpose of 
performing one or more specific 8(a) 
contracts. 

(2) A joint venture agreement is per-
missible only where an 8(a) concern 
lacks the necessary capacity to per-
form the contract on its own, and the 
agreement is fair and equitable and 
will be of substantial benefit to the 8(a) 
concern. However, where SBA con-
cludes that an 8(a) concern brings very 
little to the joint venture relationship 
in terms of resources and expertise 
other than its 8(a) status, SBA will not 
approve the joint venture arrangement. 

(b) Size of concerns to an 8(a) joint ven-
ture. (1) A joint venture of at least one 
8(a) Participant and one or more other 
business concerns may submit an offer 
as a small business for a competitive 
8(a) procurement so long as each con-
cern is small under the size standard 
corresponding to the NAICS code as-
signed to the contract, provided: 

(i) The size of at least one 8(a) Partic-
ipant to the joint venture is less than 
one half the size standard cor-
responding to the NAICS code assigned 
to the contract; and 

(ii)(A) For a procurement having a 
revenue-based size standard, the pro-
curement exceeds half the size stand-
ard corresponding to the NAICS code 
assigned to the contract; or 

(B) For a procurement having an em-
ployee-based size standard, the pro-
curement exceeds $10 million; 

(2) For sole source and competitive 
8(a) procurements that do not exceed 
the dollar levels identified in para-
graph (b)(1) of this section, an 8(a) Par-
ticipant entering into a joint venture 
agreement with another concern is 
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considered to be affiliated for size pur-
poses with the other concern with re-
spect to performance of the 8(a) con-
tract. The combined annual receipts or 
employees of the concerns entering 
into the joint venture must meet the 
size standard for the NAICS code as-
signed to the 8(a) contract. 

(3) Notwithstanding the provisions of 
paragraphs (b)(1) and (b)(2) of this sec-
tion, a joint venture between a protege 
firm and its approved mentor (see 
§ 124.520) will be deemed small provided 
the protege qualifies as small for the 
size standard corresponding to the 
NAICS code assigned to the procure-
ment and has not reached the dollar 
limit set forth in § 124.519. 

(c) Contents of joint venture agreement. 
Every joint venture agreement to per-
form an 8(a) contract, including those 
between mentors and proteges author-
ized by § 124.520, must contain a provi-
sion: 

(1) Setting forth the purpose of the 
joint venture; 

(2) Designating an 8(a) Participant as 
the managing venturer of the joint 
venture. In an unpopulated joint ven-
ture or a joint venture populated only 
with administrative personnel, the 
joint venture must designate an em-
ployee of the 8(a) managing venturer as 
the project manager responsible for 
performance of the contract. In a joint 
venture populated with individuals in-
tended to perform any contracts 
awarded to the joint venture, the joint 
venture must otherwise demonstrate 
that performance of the contract is 
controlled by the 8(a) managing ven-
turer; 

(3) Stating that with respect to a sep-
arate legal entity joint venture the 8(a) 
Participant(s) must own at least 51% of 
the joint venture entity; 

(4) Stating that the 8(a) Partici-
pant(s) must receive profits from the 
joint venture commensurate with the 
work performed by the 8(a) Partici-
pant(s), or in the case of a separate 
legal entity joint venture commensu-
rate with their ownership interests in 
the joint venture; 

(5) Providing for the establishment 
and administration of a special bank 
account in the name of the joint ven-
ture. This account must require the 
signature of all parties to the joint 

venture or designees for withdrawal 
purposes. All payments due the joint 
venture for performance on an 8(a) con-
tract will be deposited in the special 
account; all expenses incurred under 
the contract will be paid from the ac-
count as well; 

(6) Itemizing all major equipment, fa-
cilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or 
value of each; 

(7) Specifying the responsibilities of 
the parties with regard to negotiation 
of the contract, source of labor, and 
contract performance, including ways 
that the parties to the joint venture 
will ensure that the joint venture and 
the 8(a) partner(s) to the joint venture 
will meet the performance of work re-
quirements set forth in paragraph (d) 
of this section. 

(8) Obligating all parties to the joint 
venture to ensure performance of the 
8(a) contract and to complete perform-
ance despite the withdrawal of any 
member; 

(9) Designating that accounting and 
other administrative records relating 
to the joint venture be kept in the of-
fice of the 8(a) Participant managing 
venturer, unless approval to keep them 
elsewhere is granted by the District Di-
rector or his/her designee upon written 
request; 

(10) Requiring the final original 
records be retained by the 8(a) Partici-
pant managing venturer upon comple-
tion of the 8(a) contract performed by 
the joint venture; 

(11) Stating that quarterly financial 
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not 
later than 45 days after each operating 
quarter of the joint venture; and 

(12) Stating that a project-end profit 
and loss statement, including a state-
ment of final profit distribution, must 
be submitted to SBA no later than 90 
days after completion of the contract. 

(d) Performance of work. (1) For any 
8(a) contract, including those between 
mentors and protégés authorized by 
§ 124.520, the joint venture must per-
form the applicable percentage of work 
required by § 124.510. For an unpopu-
lated joint venture or a joint venture 
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populated only with one or more ad-
ministrative personnel, the 8(a) part-
ner(s) to the joint venture must per-
form at least 40% of the work per-
formed by the joint venture. The work 
performed by 8(a) partners to a joint 
venture must be more than administra-
tive or ministerial functions so that 
they gain substantive experience. For a 
joint venture populated with individ-
uals intended to perform contracts 
awarded to the joint venture, each 8(a) 
Participant to the joint venture must 
demonstrate what it will gain from 
performance of the contract and how 
such performance will assist in its 
business development. 

(2)(i) In an unpopulated joint ven-
ture, where both the 8(a) and non-8(a) 
partners are technically subcontrac-
tors, the amount of work done by the 
partners will be aggregated and the 
work done by the 8(a) partner(s) must 
be at least 40% of the total done by all 
partners. In determining the amount of 
work done by a non-8(a) partner, all 
work done by the non-8(a) partner and 
any of its affiliates at any subcon-
tracting tier will be counted. 

(ii) In a populated joint venture, a 
non-8(a) joint venture partner, or any 
of its affiliates, may not act as a sub-
contractor to the joint venture award-
ee, or to any other subcontractor of the 
joint venture, unless the AA/BD deter-
mines that other potential subcontrac-
tors are not available, or the joint ven-
ture is populated only with administra-
tive personnel. 

(A) If a non-8(a) joint venture partner 
seeks to do more work, the additional 
work must generally be done through 
the joint venture, which would require 
the 8(a) partner(s) to the joint venture 
to also do additional work to meet the 
40% requirement set forth in paragraph 
(d)(1) of this section. 

(B) If a joint venture is populated 
only with administrative personnel, 
the joint venture may subcontract per-
formance to a non-8(a) joint venture 
partner provided it also subcontracts 
work to the 8(a) partner(s) in an 
amount sufficient to meet the 40% re-
quirement. The amount of work done 
by the partners will be aggregated and 
the work done by the 8(a) partner(s) 
must be at least 40% of the total done 
by all partners. In determining the 

amount of work done by a non-8(a) 
partner, all work done by the non-8(a) 
partner and any of its affiliates at any 
subcontracting tier will be counted. 

(e) Prior approval by SBA. (1) SBA 
must approve a joint venture agree-
ment prior to the award of an 8(a) con-
tract on behalf of the joint venture. 

(2) Where a joint venture has been es-
tablished and approved by SBA for one 
8(a) contract, a second or third 8(a) 
contract may be awarded to that joint 
venture provided an addendum to the 
joint venture agreement, setting forth 
the performance requirements on that 
second or third contract, is provided to 
and approved by SBA prior to contract 
award. 

(i) After approving the structure of 
the joint venture in connection with 
the first contract, SBA will review 
only the addendums relating to per-
formance of work on successive con-
tracts. 

(ii) SBA must approve the addendums 
prior to the award of any successive 
8(a) contract to the joint venture. 

(f) Contract execution. Where SBA has 
approved a joint venture, the procuring 
activity will execute an 8(a) contract 
in the name of the joint venture entity. 

(g) Amendments to joint venture agree-
ment. All amendments to the joint ven-
ture agreement must be approved by 
SBA. 

(h) Inspection of records. SBA may in-
spect the records of the joint venture 
without notice at any time deemed 
necessary. 

(i) Performance of work reports. An 8(a) 
Participant to a joint venture must de-
scribe how it is meeting or has met the 
applicable performance of work re-
quirements for each 8(a) contract it 
performs as a joint venture. 

(1) As part of its annual review, the 
8(a) Participant(s) to the joint venture 
must explain for each 8(a) contract per-
formed during the year how the per-
formance of work requirements are 
being met for the contract. 

(2) At the completion of every 8(a) 
contract awarded to a joint venture, 
the 8(a) Participant(s) to the joint ven-
ture must submit a report to the local 
SBA district office explaining how the 
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performance of work requirements 
were met for the contract. 

[63 FR 35739, June 30, 1998, as amended at 69 
FR 29208, May 21, 2004; 76 FR 8261, Feb. 11, 
2011] 

§ 124.514 Exercise of 8(a) options and 
modifications. 

(a) Unpriced options. The exercise of 
an unpriced option is considered to be 
a new contracting action. 

(1) If a concern has graduated or been 
terminated from the 8(a) BD program 
or is no longer small under the size 
standard corresponding to the NAICS 
code for the requirement, negotiations 
to price the option cannot be entered 
into and the option cannot be exer-
cised. 

(2) If the concern is still a Partici-
pant and otherwise eligible for the re-
quirement on a sole source basis, the 
procuring activity contracting officer 
may negotiate price and exercise the 
option provided the option, considered 
a new contracting action, meets all 
regulatory requirements, including the 
procuring activity’s offering and SBA’s 
acceptance of the requirement for the 
8(a) BD program. 

(3) If the estimated fair market price 
of the option exceeds the applicable 
threshold amount set forth in § 124.506, 
the requirement must be competed as a 
new contract among eligible Partici-
pants. 

(b) Priced options. The procuring ac-
tivity contracting officer may exercise 
a priced option to an 8(a) contract 
whether the concern that received the 
award has graduated or been termi-
nated from the 8(a) BD program or is 
no longer eligible if to do so is in the 
best interests of the Government. 

(c) Modifications beyond the scope. A 
modification beyond the scope of the 
initial 8(a) contract award is consid-
ered to be a new contracting action. It 
will be treated the same as an unpriced 
option as described in paragraph (a) of 
this section. 

(d) Modifications within the scope. The 
procuring activity contracting officer 
may exercise a modification within the 
scope of the initial 8(a) contract wheth-
er the concern that received the award 
has graduated or been terminated from 
the 8(a) BD program or is no longer eli-

gible if to do so is in the best interests 
of the Government. 

§ 124.515 Can a Participant change its 
ownership or control and continue 
to perform an 8(a) contract, and can 
it transfer performance to another 
firm? 

(a) An 8(a) contract must be per-
formed by the Participant that ini-
tially received it unless a waiver is 
granted under paragraph (b) of this sec-
tion. 

(1) An 8(a) contract, whether in the 
base or an option year, must be termi-
nated for the convenience of the Gov-
ernment if: 

(i) One or more of the individuals 
upon whom eligibility for the 8(a) BD 
program was based relinquishes or en-
ters into any agreement to relinquish 
ownership or control of the Participant 
such that the Participant would no 
longer be controlled or at least 51% 
owned by disadvantaged individuals; or 

(ii) The contract is transferred or 
novated for any reason to another firm. 

(2) The procuring activity may not 
assess repurchase costs or other dam-
ages against the Participant due solely 
to the provisions of this section. 

(b) The SBA Administrator may 
waive the requirements of paragraph 
(a)(1) of this section if requested to do 
so by the 8(a) contractor when: 

(1) It is necessary for the owners of 
the concern to surrender partial con-
trol of such concern on a temporary 
basis in order to obtain equity financ-
ing; 

(2) Ownership and control of the con-
cern that is performing the 8(a) con-
tract will pass to another Participant, 
but only if the acquiring firm would 
otherwise be eligible to receive the 
award directly as an 8(a) contract; 

(3) Any individual upon whom eligi-
bility was based is no longer able to ex-
ercise control of the concern due to 
physical or mental incapacity or death; 

(4) The head of the procuring agency, 
or an official with delegated authority 
from the agency head, certifies that 
termination of the contract would se-
verely impair attainment of the agen-
cy’s program objectives or missions; or 

(5) It is necessary for the disadvan-
taged owners of the initial 8(a) awardee 
to relinquish ownership of a majority 
of the voting stock of the concern in 
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order to raise equity capital, but only 
if— 

(i) The concern has graduated from 
the 8(a) BD program; 

(ii) The disadvantaged owners will 
maintain ownership of the largest sin-
gle outstanding block of voting stock 
(including stock held by affiliated par-
ties); and 

(iii) The disadvantaged owners will 
maintain control of the daily business 
operations of the concern. 

(c) The 8(a) contractor must request 
a waiver in writing prior to the change 
of ownership and control except in the 
case of death or incapacity. A request 
for waiver due to incapacity or death 
must be submitted within 60 days after 
such occurrence. The Participant seek-
ing to change ownership or control 
must specify the grounds upon which it 
requests a waiver, and must dem-
onstrate that the proposed transaction 
would meet such grounds. 

(d) SBA determines the eligibility of 
an acquiring Participant under para-
graph (b)(2) of this section by referring 
to the items identified in § 124.507(b)(2) 
and deciding whether at the time of the 
request for waiver (and prior to the 
transaction) the acquiring Participant 
is a responsible and eligible concern 
with respect to each contract for which 
a waiver is sought. As part of the waiv-
er request, the acquiring firm must 
certify that it is a small business for 
the size standard corresponding to the 
NAICS code assigned to each contract 
for which a waiver is sought. 

(e) Anyone other than a procuring 
agency head who submits a certifi-
cation regarding the impairment of the 
agency’s objectives under paragraph 
(b)(4) of this section, must also certify 
delegated authority to make the cer-
tification. 

(f) In processing a request for a waiv-
er under paragraph (b)(2) of this sec-
tion, SBA will treat a transfer of all a 
Participant’s operating assets to an-
other Participant the same as the 
transfer of an ownership interest, pro-
vided the Participant that transfers its 
assets to another eligible Participant: 

(1) Voluntarily graduates from the 
8(a) BD program; and 

(2) Ceases its business operations, or 
presents a plan to SBA for its orderly 
dissolution. 

(g) A concern performing an 8(a) con-
tract must notify SBA in writing im-
mediately upon entering into an agree-
ment or agreement in principle (either 
oral or written) to transfer all or part 
of its stock or other ownership interest 
or assets to any other party. Such an 
agreement could include an oral agree-
ment to enter into a transaction to 
transfer interests in the future. 

(h) The Administrator has discretion 
to decline a request for waiver even 
though legal authority exists to grant 
the waiver. 

(i) The 8(a) contractor may appeal 
SBA’s denial of a waiver request by fil-
ing a petition with OHA pursuant to 
part 134 of this chapter within 45 days 
after the contractor receives the Ad-
ministrator’s decision. 

[63 FR 35739, June 30, 1998, as amended at 67 
FR 47246, July 18, 2002] 

§ 124.516 Who decides contract dis-
putes arising between a Participant 
and a procuring activity after the 
award of an 8(a) contract? 

For purposes of the Disputes Clause 
of a specific 8(a) contract, the con-
tracting officer is that of the procuring 
activity. A dispute arising between an 
8(a) contractor and the procuring ac-
tivity contracting officer will be de-
cided by the procuring activity, and ap-
peals may be taken by the 8(a) con-
tractor without SBA involvement. 

§ 124.517 Can the eligibility or size of a 
Participant for award of an 8(a) 
contract be questioned? 

(a) The eligibility of a Participant 
for a sole source or competitive 8(a) re-
quirement may not be challenged by 
another Participant or any other 
party, either to SBA or any adminis-
trative forum as part of a bid or other 
contract protest. 

(b) The size status of the apparent 
successful offeror for a competitive 8(a) 
procurement may be protested pursu-
ant to § 121.1001(a)(2) of this chapter. 
The size status of a nominated Partici-
pant for a sole source 8(a) procurement 
may not be protested by another Par-
ticipant or any other party. 

(c) A Participant cannot appeal 
SBA’s determination not to award it a 
specific 8(a) contract because the con-
cern lacks an element of responsibility 
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or is ineligible for the contract, other 
than the right set forth in § 124.501(h) to 
request a formal size determination 
where SBA cannot verify it to be small. 

(d)(1) The NAICS code assigned to a 
sole source 8(a) requirement may not 
be challenged by another Participant 
or any other party either to SBA or 
any administrative forum as part of a 
bid or contract protest. Only the AA/ 
BD may appeal a NAICS code designa-
tion with respect to a sole source 8(a) 
requirement. 

(2) In connection with a competitive 
8(a) procurement, any interested party 
who has been adversely affected by a 
NAICS code designation may appeal 
the designation to SBA’s OHA pursuant 
to § 121.1103 of this title. 

(e) Anyone with information ques-
tioning the eligibility of a Participant 
to continue participation in the 8(a) 
BD program or for purposes of a spe-
cific 8(a) contract may submit such in-
formation to SBA under § 124.112(c). 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45754, Sept. 4, 2009] 

§ 124.518 How can an 8(a) contract be 
terminated before performance is 
completed? 

(a) Termination for default. A decision 
to terminate a specific 8(a) contract for 
default can be made by the procuring 
activity contracting officer after con-
sulting with SBA. The contracting offi-
cer must advise SBA of any intent to 
terminate an 8(a) contract for default 
in writing before doing so. SBA may 
provide to the Participant any program 
benefits reasonably available in order 
to assist it in avoiding termination for 
default. SBA will advise the con-
tracting officer of this effort. Any pro-
curing activity contracting officer who 
believes grounds for termination con-
tinue to exist may terminate the 8(a) 
contract for default, in accordance 
with the Federal Acquisition Regula-
tions (48 CFR chapter 1). SBA will have 
no liability for termination costs or re-
procurement costs. 

(b) Termination for convenience. After 
consulting with SBA, the procuring ac-
tivity contracting officer may termi-
nate an 8(a) contract for convenience 
when it is in the best interests of the 
Government to do so. A termination 
for convenience is appropriate if any 

disadvantaged owner of the Participant 
performing the contract relinquishes 
ownership or control of such concern, 
or enters into any agreement to relin-
quish such ownership or control, unless 
a waiver is granted pursuant to 
§ 124.515. 

(c) Substitution of one 8(a) contractor 
for another. Where a procuring activity 
contracting officer demonstrates to 
SBA that an 8(a) contract will other-
wise be terminated for default, SBA 
may authorize another Participant to 
complete performance and, in conjunc-
tion with the procuring activity, per-
mit novation of the contract without 
invoking the termination for conven-
ience or waiver provisions of § 124.515. 

§ 124.519 Are there any dollar limits on 
the amount of 8(a) contracts that a 
Participant may receive? 

(a) A Participant (other than one 
owned by an Indian Tribe, ANC or 
NHO) may not receive sole source 8(a) 
contract awards where it has received a 
combined total of competitive and sole 
source 8(a) contracts in excess of the 
dollar amount set forth in this section 
during its participation in the 8(a) BD 
program. 

(b) Once the limit is reached, a firm 
may not receive any more 8(a) sole 
source contracts, but may remain eligi-
ble for competitive 8(a) awards. 

(c) SBA includes the dollar value of 
8(a) options and modifications in deter-
mining whether a Participant has 
reached the limit identified in para-
graph (a) of this section. If an option is 
not exercised or the contract value is 
reduced by modification, SBA will de-
duct those values. 

(d) A Participant’s eligibility for a 
sole source award in terms of whether 
it has exceeded the dollar limit for 8(a) 
contracts is measured as of the date 
that the requirement is accepted for 
the 8(a) program without taking into 
account whether the value of that 
award will cause the limit to be ex-
ceeded. 

(e) The AA/BD may waive the re-
quirement prohibiting a Participant 
from receiving sole source 8(a) con-
tracts in excess of the dollar amount 
set forth in this section where the head 
of a procuring activity represents that 
award of a sole source 8(a) contract to 
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the Participant is needed to achieve 
significant interests of the Govern-
ment. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8262, Feb. 11, 2011] 

§ 124.520 What are the rules governing 
SBA’s Mentor/Protégé program? 

(a) General. The mentor/protégé pro-
gram is designed to encourage ap-
proved mentors to provide various 
forms of business development assist-
ance to protégé firms. This assistance 
may include technical and/or manage-
ment assistance; financial assistance in 
the form of equity investments and/or 
loans; subcontracts; and/or assistance 
in performing prime contracts with the 
Government through joint venture ar-
rangements. Mentors are encouraged to 
provide assistance relating to the per-
formance of non-8(a) contracts so that 
protégé firms may more fully develop 
their capabilities. The purpose of the 
mentor/protégé relationship is to en-
hance the capabilities of the protégé, 
assist the protégé with meeting the 
goals established in its SBA-approved 
business plan, and to improve its abil-
ity to successfully compete for con-
tracts. 

(b) Mentors. Any concern or non-prof-
it entity that demonstrates a commit-
ment and the ability to assist devel-
oping 8(a) Participants may act as a 
mentor and receive benefits as set 
forth in this section. This includes 
businesses that have graduated from 
the 8(a) BD program, firms that are in 
the transitional stage of program par-
ticipation, other small businesses, and 
large businesses. 

(1) In order to qualify as a mentor, a 
concern must demonstrate that it: 

(i) Possesses favorable financial 
health; 

(ii) Possesses good character; 
(iii) Does not appear on the federal 

list of debarred or suspended contrac-
tors; and 

(iv) Can impart value to a protégé 
firm due to lessons learned and prac-
tical experience gained because of the 
8(a) BD program, or through its knowl-
edge of general business operations and 
government contracting. 

(2) Generally a mentor will have no 
more than one protégé at a time. How-
ever, the AA/BD may authorize a con-

cern or non-profit entity to mentor 
more than one protégé at a time where 
it can demonstrate that the additional 
mentor/protégé relationship will not 
adversely affect the development of ei-
ther protégé firm (e.g., the second firm 
may not be a competitor of the first 
firm). Under no circumstances will a 
mentor be permitted to have more than 
three protégés at one time. 

(3) In order to demonstrate its favor-
able financial health, a firm seeking to 
be a mentor must submit to SBA for 
review copies of the Federal tax re-
turns it submitted to the IRS, or au-
dited financial statements, including 
any notes, or in the case of publicly 
traded concerns the filings required by 
the Securities and Exchange Commis-
sion for the past three years. 

(4) Once approved, a mentor must an-
nually certify that it continues to pos-
sess good character and a favorable fi-
nancial position. 

(c) Protégés. (1) In order to initially 
qualify as a protégé firm, a Participant 
must: 

(i) Be in the developmental stage of 
program participation; or 

(ii) Have never received an 8(a) con-
tract; or 

(iii) Have a size that is less than half 
the size standard corresponding to its 
primary NAICS code. 

(2) Only firms that are in good stand-
ing in the 8(a) BD program (e.g., firms 
that do not have termination or sus-
pension proceedings against them, and 
are up to date with all reporting re-
quirements) may qualify as a protege. 

(3) A protégé firm may generally 
have only one mentor at a time. The 
AA/BD may approve a second mentor 
for a particular protégé firm where: 

(i) The second relationship pertains 
to an unrelated, secondary NAICS 
code; 

(ii) The protégé firm is seeking to ac-
quire a specific expertise that the first 
mentor does not possess; and 

(iii) The second relationship will not 
compete or otherwise conflict with the 
business development assistance set 
forth in the first mentor/protégé rela-
tionship. 

(4) A protégé may not become a men-
tor and retain its protégé status. The 
protégé must terminate its mentor/ 
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protégé agreement with its mentor be-
fore it will be approved as a mentor to 
another 8(a) Participant. 

(5) SBA will not approve a mentor/ 
protégé relationship for an 8(a) Partici-
pant with less than six months remain-
ing in its program term. 

(d) Benefits. (1) A mentor and protégé 
may joint venture as a small business 
for any government prime contract or 
subcontract, including procurements 
with a dollar value less than half the 
size standard corresponding to the as-
signed NAICS code and 8(a) sole source 
contracts, provided the protégé quali-
fies as small for the procurement and, 
for purposes of 8(a) sole source require-
ments, the protégé has not reached the 
dollar limit set forth in § 124.519. 

(i) SBA must approve the mentor/ 
protégé agreement before the two firms 
may submit an offer as a joint venture 
on a particular government prime con-
tract or subcontract in order for the 
joint venture to receive the exclusion 
from affiliation. 

(ii) In order to receive the exclusion 
from affiliation for both 8(a) and non- 
8(a) procurements, the joint venture 
must meet the requirements set forth 
in § 124.513(c). 

(iii) Once a protégé firm graduates 
from or otherwise leaves the 8(a) BD 
program, it will not be eligible for any 
further benefits from its mentor/ 
protégé relationship (i.e., the receipts 
and/or employees of the protégé and 
mentor will generally be aggregated in 
determining size for any joint venture 
between the mentor and protégé after 
the protégé leaves the 8(a) BD pro-
gram). Leaving the 8(a) BD program, or 
terminating the mentor/protégé rela-
tionship while a protégé firm is still in 
the program, does not, however, affect 
contracts previously awarded to a joint 
venture between the protégé and its 
mentor. In such a case, the joint ven-
ture continues to qualify as small for 
previously awarded contracts and is ob-
ligated to continue performance on 
those contracts. 

(2) Notwithstanding the requirements 
set forth in §§ 124.105(g) and (h), in order 
to raise capital for the protege firm, 
the mentor may own an equity interest 
of up to 40% in the protege firm. 

(3) Notwithstanding the mentor/pro-
tege relationship, a protege firm may 

qualify for other assistance as a small 
business, including SBA financial as-
sistance. 

(4) No determination of affiliation or 
control may be found between a pro-
tege firm and its mentor based on the 
mentor/protege agreement or any as-
sistance provided pursuant to the 
agreement. 

(e) Written agreement. (1) The mentor 
and protégé firms must enter a written 
agreement setting forth an assessment 
of the protégé’s needs and providing a 
detailed description and timeline for 
the delivery of the assistance the men-
tor commits to provide to address 
those needs (e.g., management and/or 
technical assistance, loans and/or eq-
uity investments, cooperation on joint 
venture projects, or subcontracts under 
prime contracts being performed by the 
mentor). The mentor/protégé agree-
ment must: 

(i) Address how the assistance to be 
provided through the agreement will 
help the protégé firm meet the goals 
established in its SBA-approved busi-
ness plan; 

(ii) Establish a single point of con-
tact in the mentor concern who is re-
sponsible for managing and imple-
menting the mentor/protégé agree-
ment; and 

(iii) Provide that the mentor will 
provide such assistance to the protégé 
firm for at least one year. 

(2) The written agreement must be 
approved by the AA/BD. The agreement 
will not be approved if SBA determines 
that the assistance to be provided is 
not sufficient to promote any real de-
velopmental gains to the protégé, or if 
SBA determines that the agreement is 
merely a vehicle to enable the mentor 
to receive 8(a) contracts. 

(3) The agreement must provide that 
either the protege or the mentor may 
terminate the agreement with 30 days 
advance notice to the other party to 
the mentor/protege relationship and to 
SBA. 

(4) SBA will review the mentor/pro-
tege relationship annually to deter-
mine whether to approve its continu-
ation for another year. 

(5) SBA must approve all changes to 
a mentor/protege agreement in ad-
vance. 
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(f) Decision to decline mentor/protégé 
relationship. (1) Where SBA declines to 
approve a specific mentor/protégé 
agreement, the protégé may request 
the AA/BD to reconsider the Agency’s 
initial decline decision by filing a re-
quest for reconsideration with its serv-
icing SBA district office within 45 cal-
endar days of receiving notice that its 
mentor/protégé agreement was de-
clined. The protégé may revise the pro-
posed mentor/protégé agreement and 
provide any additional information and 
documentation pertinent to over-
coming the reason(s) for the initial de-
cline to its servicing district office. 

(2) The AA/BD will issue a written de-
cision within 45 calendar days of re-
ceipt of the protégé’s request. The AA/ 
BD may approve the mentor/protégé 
agreement, deny it on the same 
grounds as the original decision, or 
deny it on other grounds. If denied, the 
AA/BD will explain why the mentor/ 
protégé agreement does not meet the 
requirements of § 124.520 and give spe-
cific reasons for the decline. 

(3) If the AA/BD declines the mentor/ 
protégé agreement solely on issues not 
raised in the initial decline, the 
protégé can ask for reconsideration as 
if it were an initial decline. 

(4) If SBA’s final decision is to de-
cline a specific mentor/protégé agree-
ment, the 8(a) firm seeking to be a 
protégé cannot attempt to enter an-
other mentor/protégé relationship with 
the same mentor for a period of 60 cal-
endar days from the date of the final 
decision. The 8(a) firm may, however, 
submit another proposed mentor/ 
protégé agreement with a different pro-
posed mentor at any time after the 
SBA’s final decline decision. 

(g) Evaluating the mentor/protege rela-
tionship. (1) In its annual business plan 
update required by § 124.403(a,) the pro-
tege must report to SBA for the pro-
tege’s preceding program year: 

(i) All technical and/or management 
assistance provided by the mentor to 
the protege; 

(ii) All loans to and/or equity invest-
ments made by the mentor in the pro-
tege; 

(iii) All subcontracts awarded to the 
protege by the mentor, and the value of 
each subcontract; 

(iv) All federal contracts awarded to 
the mentor/protege relationship as a 
joint venture (designating each as an 
8(a), small business set aside, or unre-
stricted procurement), the value of 
each contract, and the percentage of 
the contract performed and the per-
centage of revenue accruing to each 
party to the joint venture; and 

(v) A narrative describing the success 
such assistance has had in addressing 
the developmental needs of the protege 
and addressing any problems encoun-
tered. 

(2) The protégé must report the men-
toring services it receives by category 
and hours. 

(3) The protege must annually certify 
to SBA whether there has been any 
change in the terms of the agreement. 

(4) SBA will review the protege’s re-
port on the mentor/protege relation-
ship as part of its annual review of the 
firm’s business plan pursuant to 
§ 124.403. SBA may decide not to ap-
prove continuation of the agreement if 
it finds that the mentor has not pro-
vided the assistance set forth in the 
mentor/protege agreement or that the 
assistance has not resulted in any ma-
terial benefits or developmental gains 
to the protege. 

(h) Consequences of not providing as-
sistance set forth in the mentor/protégé 
agreement. (1) Where SBA determines 
that a mentor has not provided to the 
protégé firm the business development 
assistance set forth in its mentor/ 
protégé agreement, SBA will notify the 
mentor of such determination and af-
ford the mentor an opportunity to re-
spond. The mentor must respond with-
in 30 days of the notification, explain-
ing why it has not provided the agreed 
upon assistance and setting forth a de-
finitive plan as to when it will provide 
such assistance. If the mentor fails to 
respond, does not supply adequate rea-
sons for its failure to provide the 
agreed upon assistance, or does not set 
forth a definite plan to provide the as-
sistance: 

(i) SBA will terminate its mentor/ 
protégé agreement; 

(ii) The firm will be ineligible to 
again act as a mentor for a period of 
two years from the date SBA termi-
nates the mentor/protégé agreement; 
and 

VerDate Mar<15>2010 11:57 Mar 02, 2012 Jkt 226043 PO 00000 Frm 00509 Fmt 8010 Sfmt 8010 Q:\13\13V1 ofr150 PsN: PC150



500 

13 CFR Ch. I (1–1–12 Edition) § 124.601 

(iii) SBA may recommend to the rel-
evant procuring agency to issue a stop 
work order for each Federal contract 
for which the mentor and protégé are 
performing as a small business joint 
venture pursuant to paragraph (d)(1) of 
this section in order to encourage the 
mentor to comply with its mentor/ 
protégé agreement. Where a protégé 
firm is able to independently complete 
performance of any such contract, SBA 
may also authorize a substitution of 
the protégé firm for the joint venture. 

(2) SBA may consider a mentor’s fail-
ure to comply with the terms and con-
ditions of an SBA-approved mentor/ 
protégé agreement as a basis for debar-
ment on the grounds, including but not 
limited to, that the mentor has not 
complied with the terms of a public 
agreement under 2 CFR 180.800(b). 

[63 FR 35739, June 30, 1998, as amended at 69 
FR 29208, May 21, 2004; 74 FR 45754, Sept. 4, 
2009; 76 FR 8262, Feb. 11, 2011] 

MISCELLANEOUS REPORTING 
REQUIREMENTS 

§ 124.601 What reports does SBA re-
quire concerning parties who assist 
Participants in obtaining federal 
contracts? 

(a) Each Participant must submit 
semi-annually a written report to its 
assigned BOS that includes a listing of 
any agents, representatives, attorneys, 
accountants, consultants and other 
parties (other than employees) receiv-
ing fees, commissions, or compensation 
of any kind to assist such Participant 
in obtaining or seeking to obtain a 
Federal contract. The listing must in-
dicate the amount of compensation 
paid and a description of the activities 
performed for such compensation. 

(b) Failure to submit the report is 
good cause for the initiation of a ter-
mination proceeding pursuant to 
§§ 124.303 and 124.304. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8264, Feb. 11, 2011] 

§ 124.602 What kind of annual finan-
cial statement must a Participant 
submit to SBA? 

(a) Except as set forth in paragraph 
(a)(1) of this section, Participants with 
gross annual receipts of more than 
$10,000,000 must submit to SBA audited 

annual financial statements prepared 
by a licensed independent public ac-
countant within 120 days after the 
close of the concern’s fiscal year. 

(1) Participants with gross annual re-
ceipts of more than $10,000,000 which 
are owned by a Tribe, ANC, NHO, or 
CDC may elect to submit unaudited fi-
nancial statements within 120 days 
after the close of the concern’s fiscal 
year, provided the following additional 
documents are submitted simulta-
neously: 

(i) Audited annual financial state-
ments for the parent company owner of 
the Participant, prepared by a licensed 
independent public accountant, for the 
equivalent fiscal year; 

(ii) Certification from the Partici-
pant’s Chief Executive Officer and 
Chief Financial Officer (or comparable 
positions) that each individual has read 
the unaudited financial statements, af-
firms that the statements do not con-
tain any material misstatements, and 
certifying that the statements fairly 
represent the Participant’s financial 
condition and result of operations. 

(2) In the first year that a Partici-
pant’s gross receipts exceed $10,000,000, 
a Participant may provide an audited 
balance sheet, with the income and 
cash flow statements receiving the 
level of service required for the pre-
vious year (review or none, depending 
on sales the year before the audit is re-
quired). 

(3) The servicing SBA District Direc-
tor may waive the requirement for au-
dited financial statements for good 
cause shown by the Participant. 

(4) Circumstances where waivers of 
audited financial statements may be 
granted include, but are not limited to, 
the following: 

(i) The concern has an unexpected in-
crease in sales towards the end of its 
fiscal year that creates an unforeseen 
requirement for audited statements; 

(ii) The concern unexpectedly experi-
ences severe financial difficulties 
which would make the cost of audited 
financial statements a particular bur-
den; and 

(iii) The concern has been a Partici-
pant less than 12 months. 

(b)(1) Participants with gross annual 
receipts between $2,000,000 and 
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