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must serve as general partners, with
control over all partnership decisions.

(e) Control over a limited liability com-
pany. In the case of a limited liability
company, one or more women, or in the
case of an EDWOSB, economically dis-
advantaged women, must serve as man-
agement members, with control over
all decisions of the limited liability
company.

(f) Control over a corporation. One or
more women, or in the case of an
EDWOSB, economically disadvantaged
women, must control the Board of Di-
rectors of the concern. Women or eco-
nomically disadvantaged women are
considered to control the Board of Di-
rectors when either:

(1) One or more women Or economi-
cally disadvantaged women own at
least b1 percent of all voting stock of
the concern, are on the Board of Direc-
tors and have the percentage of voting
stock necessary to overcome any super
majority voting requirements; or

(2) Women or economically disadvan-
taged women comprise the majority of
voting directors through actual num-
bers or, where permitted by state law,
through weighted voting.

(g) Involvement in the concern by other
individuals or entities. Men or other en-
tities may be involved in the manage-
ment of the concern and may be stock-
holders, partners or limited liability
members of the concern. However, no
males or other entity may exercise ac-
tual control or have the power to con-
trol the concern.

§127.203 What are the rules governing
the requirement that economically
disadvantaged women must own
EDWOSBs?

(a) General. To qualify as an
EDWOSB, the concern must be at least
51 percent owned by one or more
women who are economically disadvan-
taged. A woman is economically dis-
advantaged if she can demonstrate that
her ability to compete in the free en-
terprise system has been impaired due
to diminished capital and credit oppor-
tunities as compared to others in the
same or similar line of business. SBA
does not take into consideration com-
munity property laws when deter-
mining economic disadvantage when
the woman has no direct, individual or

13 CFR Ch. | (1-1-12 Edition)

separate ownership interest in the
property.

(b) Limitation on personal net worth.

(1) In order to be considered economi-
cally disadvantaged, the woman’s per-
sonal net worth must be less than
$750,000, excluding her ownership inter-
est in the concern and her equity inter-
est in her primary personal residence.

(2) Income received from an EDWOSB
that is an S corporation, LLC or part-
nership will be excluded from net
worth where the EDWOSB provides
documentary evidence demonstrating
that the income was reinvested in the
business concern or the distribution
was solely for the purposes of paying
taxes arising in the normal course of
operations of the business concern.
Losses from the S corporation, LLC or
partnership, however, are losses to the
EDWOSB only, not losses to the indi-
vidual, and cannot be used to reduce an
individual’s net worth.

(3) Funds invested in an Individual
Retirement Account (IRA) or other of-
ficial retirement account that are un-
available until retirement age without
a significant penalty will not be con-
sidered in determining a woman’s net
worth. In order to properly assess
whether funds invested in a retirement
account may be excluded from a wom-
an’s net worth, she must provide infor-
mation about the terms and restric-
tions of the account to SBA and certify
that the retirement account is legiti-
mate.

(c) Factors to be considered.

(1) General. The personal financial
condition of the woman claiming eco-
nomic disadvantage, including her per-
sonal income for the past three years
(including bonuses, and the value of
company stock given in lieu of cash),
her personal net worth and the fair
market value of all of her assets,
whether encumbered or not, will be
considered in determining whether she
is economically disadvantaged.

(2) Spouse’s financial situation. SBA
may consider a spouse’s financial situ-
ation in determining a woman’s access
to credit and capital. When married, an
individual claiming economic dis-
advantage must submit separate finan-
cial information for her spouse, unless
the individual and the spouse are le-
gally separated. SBA will consider a
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spouse’s financial situation in deter-
mining an individual’s access to credit
and capital where the spouse has a role
in the business (e.g., an officer, em-
ployee or director) or has lent money
to, provided credit or financial support
to, or guaranteed a loan of the busi-
ness. SBA may also consider the
spouse’s financial condition if the
spouse’s business is in the same or
similar line of business as the EDWOSB
or WOSB and the spouse’s business and
WOSB share similar names, Web sites,
equipment or employees. In addition,
all transfers to a spouse within two
years of a certification will be attrib-
uted to a woman claiming economic
disadvantage as set forth in paragraph
(d) of this section.

(38) Income.

(i) When considering a woman’s per-
sonal income, if the adjusted gross
yearly income averaged over the three
years preceding the certification ex-
ceeds $350,000, SBA will presume that
she is not economically disadvantaged.
The presumption may be rebutted by a
showing that this income level was un-
usual and not likely to occur in the fu-
ture, that losses commensurate with
and directly related to the earnings
were suffered, or by evidence that the
income is not indicative of lack of eco-
nomic disadvantage.

(ii) Income received by an EDWOSB
that is an S corporation, LLC, or part-
nership will be excluded from an indi-
vidual’s income where the EDWOSB
provides documentary evidence dem-
onstrating that the income was rein-
vested in the EDWOSB or the distribu-
tion was solely for the purposes of pay-
ing taxes arising in the normal course
of operations of the business concern.
Losses from the S corporation, LLC or
partnership, however, are losses to the
EDWOSB only, not losses to the indi-
vidual, and cannot be used to reduce a
woman’s personal income.

(4) Fair market value of all assets. A
woman will generally not be considered
economically disadvantaged if the fair
market value of all her assets (includ-
ing her primary residence and the
value of the business concern) exceeds
$6 million. The only assets excluded
from this determination are funds ex-
cluded under paragraph (b)(3) of this
section as being invested in a qualified
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IRA account or other official retire-
ment account.

(d) Transfers within two years. Assets
that a woman claiming economic dis-
advantage transferred within two years
of the date of the concern’s certifi-
cation will be attributed to the woman
claiming economic disadvantage if the
assets were transferred to an imme-
diate family member, or to a trust that
has as a beneficiary an immediate fam-
ily member. The transferred assets
within the two-year period will not be
attributed to the woman if the transfer
was:

(1) To or on behalf of an immediate
family member for that individual’s
education, medical expenses, or some
other form of essential support; or

(2) To an immediate family member
in recognition of a special occasion,
such as a birthday, graduation, anni-
versary, or retirement.

Subpart C—Certification of
EDWOSB or WOSB Status

§127.300 How is a concern certified as
an EDWOSB or WOSB?

(a) General. At the time a concern
submits an offer on a specific contract
reserved for competition under this
part, it must be registered in the Cen-
tral Contractor Registration (CCR),
have a current representation posted
on the Online Representations and Cer-
tifications Application (ORCA) that it
qualifies as an EDWOSB or WOSB and
have provided the required documents
to the WOSB Program Repository, or if
the repository is unavailable, be pre-
pared to submit the documents to the
contracting officer if selected as the
apparent successful offeror.

(b) Form of certification. In conjunc-
tion with its required registration in
the CCR database, the concern must
submit a copy of the Women-Owned
Small Business Program Certification
(WOSB or EDWOSB) to the WOSB Pro-
gram Repository and representations
to the electronic annual representa-
tions and certifications at http:/
orca.bpn.gov, that it is a qualified
EDWOSB or WOSB. The Women-Owned
Small Business Program Certification
(WOSB or EDWOSB) and representa-
tion must state, subject to penalties
for misrepresentation, that:
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