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§302.19

DOT decisionmaker. The Assistant
Secretary shall have all of the powers
set forth in §302.17(a)(1) and those addi-
tional powers delegated by the Sec-
retary. The Assistant Secretary may
delegate this authority in appropriate
non-hearing cases to subordinate offi-
cials.

(b) Oral hearing cases assigned to the
senior career official. Carrier selection
proceedings for international route au-
thority that are set for oral hearing
and such other oral hearing cases as
the Secretary deems appropriate will
be assigned to the senior career official
in the Office of the Assistant Secretary
for Aviation and International Affairs,
who will serve as the DOT decision-
maker. In all such cases, the adminis-
trative law judge shall render a rec-
ommended decision to the senior ca-
reer official, who shall have all of the
powers set forth in §302.17(a)(1) and
those additional powers delegated by
the Secretary.

(1) Decisions of the senior career offi-
cial are subject to review by, and at
the discretion of, the Assistant Sec-
retary for Aviation and International
Affairs. Petitions for discretionary re-
view of decisions of the senior career
official will not be entertained. A no-
tice of review by the Assistant Sec-
retary will establish the procedures for
review. Unless a notice of review is
issued, the decision of the senior career
official will be issued as a final deci-
sion of the Department and will be
served fourteen (14) days after it is
adopted by the senior career official.

(2) Final decisions of the senior ca-
reer official may be reviewed upon a
petition for reconsideration filed pur-
suant to §302.14. Such a petition shall
state clearly the basis for requesting
reconsideration and shall specify any
questions of national transportation
policy that may be involved. The As-
sistant Secretary will either grant or
deny the petition.

(3) Upon review or reconsideration,
the Assistant Secretary may either af-
firm the decision or remand the deci-
sion to the senior career official for
further action consistent with such
order of remand.

(4) Subject to the provisions of para-
graphs (b)(1) through (3) of this section,
final decisions of the senior career offi-
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cial will be transmitted to the Presi-
dent of the United States when re-
quired under 49 U.S.C. 41307.

(c) Secretary and Deputy Secretary.
The Secretary or Deputy Secretary
may exercise any authority of the As-
sistant Secretary whenever he or she
believes a decision involves important
questions of national transportation
policy.

§302.19 Participation by persons not
parties.

Any person, including any State, sub-
division thereof, State aviation com-
mission, or other public body, may ap-
pear at any hearing, other than in an
enforcement proceeding, and present
any evidence that is relevant to the
issues. With the consent of the admin-
istrative law judge or the DOT deci-
sionmaker, such person may also cross-
examine witnesses directly. Such per-
sons may also present to the adminis-
trative law judge a written statement
on the issues involved in the pro-
ceeding. Such written statements shall
be filed and served on all parties prior
to the close of the hearing.

§302.20 Formal intervention.

(a) Who may intervene. Any person
who has a statutory right to be made a
party to an oral evidentiary hearing
proceeding shall be permitted to inter-
vene. Any person whose intervention
will be conducive to the public interest
and will not unduly delay the conduct
of such proceeding may be permitted to
intervene.

(b) Considerations relevant to deter-
mination of petition to intervene. In pass-
ing upon a petition to intervene, the
following factors, among other things,
will be considered and will be liberally
interpreted to facilitate the effective
participation by members of the public
in Department proceedings:

(1) The nature of the petitioner’s
right under the statute to be made a
party to the proceeding;

(2) The nature and extent of the prop-
erty, financial or other interest of the
petitioner;

(3) The effect of the order that may
be entered in the proceeding on peti-
tioner’s interest;
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(4) The availability of other means
whereby the petitioner’s interest may
be protected;

(5) The extent to which petitioner’s
interest will be represented by existing
parties;

(6) The extent to which petitioner’s
participation may reasonably be ex-
pected to assist in the development of
a sound record; and

(7) The extent to which participation
of the petitioner will broaden the
issues or delay the proceeding.

(c) Petition to intervene—(1) Contents.
Any person desiring to intervene in a
proceeding shall file a petition in con-
formity with this part setting forth the
facts and reasons why he or she thinks
he or she should be permitted to inter-
vene. The petition should make spe-
cific reference to the factors set forth
in paragraph (b) of this section.

(2) Time for filing. Unless otherwise
ordered by the Department:

(i) A petition to intervene shall be
filed with the Department prior to the
first prehearing conference, or, in the
event that no such conference is to be
held, not later than fifteen (15) days
prior to the hearing.

(ii) A petition to intervene filed by a
city, other public body, or a chamber of
commerce shall be filed with the De-
partment not later than the last day
prior to the beginning of the hearing.

(iii) A petition to intervene that is
not timely filed shall be dismissed un-
less the petitioner shall clearly show
good cause for his or her failure to file
such petition on time.

(3) Answer. Any party to a proceeding
may file an answer to a petition to in-
tervene, making specific reference to
the factors set forth in paragraph (b) of
this section, within seven (7) days after
the petition is filed.

(4) Disposition. The decision granting,
denying or otherwise ruling on any pe-
tition to intervene may be issued with-
out receiving testimony or oral argu-
ment either from the petitioner or
other parties to the proceeding.

(d) Effect of granting intervention. A
person permitted to intervene in a pro-
ceeding thereby becomes a party to the
proceeding. However, interventions
provided for in this section are for ad-
ministrative purposes only, and no de-
cision granting leave to intervene shall

§302.22

be deemed to constitute an expression
by the Department that the inter-
vening party has such a substantial in-
terest in the order that is to be entered
in the proceeding as will entitle it to
judicial review of such order.

§302.21 Appearances.

(a) Any party to a proceeding may
appear and be heard in person or by a
designated representative.

(b) No register of persons who may
practice before the Department is
maintained and no application for ad-
mission to practice is required.

(c) Any person practicing or desiring
to practice before the Department
may, upon hearing and good cause
shown, be suspended or barred from
practicing.

§302.22 Prehearing conference.

(a) Purpose and scope of conference. At
the discretion of the administrative
law judge, a prehearing conference may
be called prior to any hearing. Written
notice of the prehearing conference
shall be sent by the administrative law
judge to all parties to a proceeding and
to other persons who appear to have an
interest in such proceeding. The pur-
pose of such a conference is to define
the issues and the scope of the pro-
ceeding, to secure statements of the
positions of the parties and amend-
ments to the pleadings, to schedule the
exchange of exhibits before the date set
for hearing, and to arrive at such
agreements as will aid in the conduct
and disposition of the proceeding. For
example, consideration will be given
to:

(1) Matters that the DOT decision-
maker can consider without the neces-
sity of proof;

(2) Admissions of fact and of the
genuineness of documents;

(3) Requests for documents;

(4) Admissibility of evidence;

(5) Limitation of the number of wit-
nesses;

(6) Reducing of oral testimony to ex-
hibit form;

(7) Procedure at the hearing; and

(8) Use of electronic media as a basis
for exchange of briefs, hearing tran-
scripts and exhibits, etc., in addition to
the official record copy.
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