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of an activity could determine the con-
sistency of an activity without inter-
action with the State agency. State 
agencies may identify management 
measures which are based on enforce-
able policies, and, if implemented, 
would allow the activity to be con-
ducted consistent with the enforceable 
policies of the program. A State agen-
cy, however, must base its objection on 
enforceable policies. 

(i) Executive Office of the President. 
The term ‘‘Executive Office of the 
President’’ means the office, council, 
board, or other entity within the Exec-
utive Office of the President which 
shall participate with the Secretary in 
seeking to mediate serious disagree-
ments which may arise between a Fed-
eral agency and a coastal State. 

(j) Federal agency. The term ‘‘Federal 
agency’’ means any department, agen-
cy, board, commission, council, inde-
pendent office or similar entity within 
the executive branch of the federal 
government, or any wholly owned fed-
eral government corporation. 

(k) Management program. The term 
‘‘management program’’ has the same 
definition as provided in section 304(12) 
of the Act, except that for the purposes 
of this part the term is limited to those 
management programs adopted by a 
coastal State in accordance with the 
provisions of section 306 of the Act, and 
approved by the Assistant Adminis-
trator. 

(l) OCRM. The term ‘‘OCRM’’ means 
the Office of Ocean and Coastal Re-
source Management, National Ocean 
Service, National Oceanic and Atmos-
pheric Administration (‘‘NOAA’’), U.S. 
Department of Commerce. 

(m) Secretary. The term ‘‘Secretary’’ 
means the Secretary of Commerce and/ 
or designee. 

(n) Section. The term ‘‘Section’’ 
means a section of the Coastal Zone 
Management Act of 1972, as amended. 

(o) State agency. The term ‘‘State 
agency’’ means the agency of the State 
government designated pursuant to 
section 306(d)(6) of the Act to receive 
and administer grants for an approved 
management program, or a single des-
ignee State agency appointed by the 
306(d)(6) State agency. 

[65 FR 77154, Dec. 8, 2000, as amended at 71 
FR 826, Jan. 5, 2006] 

Subpart C—Consistency for 
Federal Agency Activities 

§ 930.30 Objectives. 
The provisions of this subpart are in-

tended to assure that all Federal agen-
cy activities including development 
projects affecting any coastal use or re-
source will be undertaken in a manner 
consistent to the maximum extent 
practicable with the enforceable poli-
cies of approved management pro-
grams. The provisions of subpart I of 
this part are intended to supplement 
the provisions of this subpart for Fed-
eral agency activities having inter-
state coastal effects. 

§ 930.31 Federal agency activity. 
(a) The term ‘‘Federal agency activ-

ity’’ means any functions performed by 
or on behalf of a Federal agency in the 
exercise of its statutory responsibil-
ities. The term ‘‘Federal agency activ-
ity’’ includes a range of activities 
where a Federal agency makes a pro-
posal for action initiating an activity 
or series of activities when coastal ef-
fects are reasonably foreseeable, e.g., a 
Federal agency’s proposal to physically 
alter coastal resources, a plan that is 
used to direct future agency actions, a 
proposed rulemaking that alters uses 
of the coastal zone. ‘‘Federal agency 
activity’’ does not include the issuance 
of a federal license or permit to an ap-
plicant or person (see subparts D and E 
of this part) or the granting of federal 
assistance to an applicant agency (see 
subpart F of this part). 

(b) The term federal ‘‘development 
project’’ means a Federal agency activ-
ity involving the planning, construc-
tion, modification, or removal of public 
works, facilities, or other structures, 
and includes the acquisition, use, or 
disposal of any coastal use or resource. 

(c) The Federal agency activity cat-
egory is a residual category for federal 
actions that are not covered under sub-
parts D, E, or F of this part. 

(d) A general permit proposed by a 
Federal agency is subject to this sub-
part if the general permit does not in-
volve case-by-case or individual 
issuance of a license or permit by a 
Federal agency. When proposing a gen-
eral permit, a Federal agency shall 
provide a consistency determination to 
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the relevant management programs 
and request that the State agency(ies) 
provide the Federal agency with re-
view, and if necessary, conditions, 
based on specific enforceable policies, 
that would permit the State agency to 
concur with the Federal agency’s con-
sistency determination. State agency 
concurrence shall remove the need for 
the State agency to review individual 
uses of the general permit for consist-
ency with the enforceable policies of 
management programs. Federal agen-
cies shall, pursuant to the consistent 
to the maximum extent practicable 
standard in § 930.32, incorporate State 
conditions into the general permit. If 
the State agency’s conditions are not 
incorporated into the general permit or 
a State agency objects to the general 
permit, then the Federal agency shall 
notify potential users of the general 
permit that the general permit is not 
available for use in that State unless 
an applicant under subpart D of this 
part or a person under subpart E of this 
part, who wants to use the general per-
mit in that State provides the State 
agency with a consistency certification 
under subpart D of this part and the 
State agency concurs. When subpart D 
or E of this part applies, all provisions 
of the relevant subpart apply. 

(e) The terms ‘‘Federal agency activ-
ity’’ and ‘‘Federal development 
project’’ also include modifications of 
any such activity or development 
project which affect any coastal use or 
resource, provided that, in the case of 
modifications of an activity or develop-
ment project which the State agency 
has previously reviewed, the effect on 
any coastal use or resource is substan-
tially different than those previously 
reviewed by the State agency. 

[65 FR 77154, Dec. 8, 2000, as amended at 71 
FR 826, Jan. 5, 2006] 

§ 930.32 Consistent to the maximum 
extent practicable. 

(a)(1) The term ‘‘consistent to the 
maximum extent practicable’’ means 
fully consistent with the enforceable 
policies of management programs un-
less full consistency is prohibited by 
existing law applicable to the Federal 
agency. 

(2) Section 307(e) of the Act does not 
relieve Federal agencies of the consist-

ency requirements under the Act. The 
Act was intended to cause substantive 
changes in Federal agency decision-
making within the context of the dis-
cretionary powers residing in such 
agencies. Accordingly, whenever le-
gally permissible, Federal agencies 
shall consider the enforceable policies 
of management programs as require-
ments to be adhered to in addition to 
existing Federal agency statutory 
mandates. If a Federal agency asserts 
that full consistency with the manage-
ment program is prohibited, it shall 
clearly describe, in writing, to the 
State agency the statutory provisions, 
legislative history, or other legal au-
thority which limits the Federal agen-
cy’s discretion to be fully consistent 
with the enforceable policies of the 
management program. 

(3) For the purpose of determining 
consistent to the maximum extent 
practicable under paragraphs (a)(1) and 
(2) of this section, federal legal author-
ity includes Federal appropriation Acts 
if the appropriation Act includes lan-
guage that specifically prohibits full 
consistency with specific enforceable 
policies of management programs. Fed-
eral agencies shall not use a general 
claim of a lack of funding or insuffi-
cient appropriated funds or failure to 
include the cost of being fully con-
sistent in Federal budget and planning 
processes as a basis for being con-
sistent to the maximum extent prac-
ticable with an enforceable policy of a 
management program. The only cir-
cumstance where a Federal agency 
may rely on a lack of funding as a limi-
tation on being fully consistent with 
an enforceable policy is the Presi-
dential exemption described in section 
307(c)(1)(B) of the Act (16 USC 
1456(c)(1)(B)). In cases where the cost of 
being consistent with the enforceable 
policies of a management program was 
not included in the Federal agency’s 
budget and planning processes, the 
Federal agency should determine the 
amount of funds needed and seek addi-
tional federal funds. Federal agencies 
should include the cost of being fully 
consistent with the enforceable poli-
cies of management programs in their 
budget and planning processes, to the 
same extent that a Federal agency 
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would plan for the cost of complying 
with other federal requirements. 

(b) A Federal agency may deviate 
from full consistency with an approved 
management program when such devi-
ation is justified because of an emer-
gency or other similar unforeseen cir-
cumstance (‘‘exigent circumstance’’), 
which presents the Federal agency 
with a substantial obstacle that pre-
vents complete adherence to the ap-
proved program. Any deviation shall be 
the minimum necessary to address the 
exigent circumstance. Federal agencies 
shall carry out their activities con-
sistent to the maximum extent prac-
ticable with the enforceable policies of 
a management program, to the extent 
that the exigent circumstance allows. 
Federal agencies shall consult with 
State agencies to the extent that an 
exigent circumstance allows and shall 
attempt to seek State agency concur-
rence prior to addressing the exigent 
circumstance. Once the exigent cir-
cumstances have passed, and if the 
Federal agency is still carrying out an 
activity with coastal effects, Federal 
agencies shall comply with all applica-
ble provisions of this subpart to ensure 
that the activity is consistent to the 
maximum extent practicable with the 
enforceable policies of management 
programs. Once the Federal agency has 
addressed the exigent circumstance or 
completed its emergency response ac-
tivities, it shall provide the State 
agency with a description of its actions 
and their coastal effects. 

(c) A classified activity that affects 
any coastal use or resource is not ex-
empt from the requirements of this 
subpart, unless the activity is exempt-
ed by the President under section 
307(c)(1)(B) of the Act. Under the con-
sistent to the maximum extent prac-
ticable standard, the Federal agency 
shall provide to the State agency a de-
scription of the project and coastal ef-
fects that it is legally permitted to re-
lease or does not otherwise breach the 
classified nature of the activity. Even 
when a Federal agency may not be able 
to disclose project information, the 
Federal agency shall conduct the clas-
sified activity consistent to the max-
imum extent practicable with the en-
forceable policies of management pro-
grams. The term classified means to 

protect from disclosure national secu-
rity information concerning the na-
tional defense or foreign policy, pro-
vided that the information has been 
properly classified in accordance with 
the substantive and procedural require-
ments of an executive order. Federal 
and State agencies are encouraged to 
agree on a qualified third party(ies) 
with appropriate security clearance(s) 
to review classified information and to 
provide non-classified comments re-
garding the activity’s reasonably fore-
seeable coastal effects. 

§ 930.33 Identifying Federal agency ac-
tivities affecting any coastal use or 
resource. 

(a) Federal agencies shall determine 
which of their activities affect any 
coastal use or resource of States with 
approved management programs. 

(1) Effects are determined by looking 
at reasonably foreseeable direct and in-
direct effects on any coastal use or re-
source. An action which has minimal 
or no environmental effects may still 
have effects on a coastal use (e.g., ef-
fects on public access and recreational 
opportunities, protection of historic 
property) or a coastal resource, if the 
activity initiates an event or series of 
events where coastal effects are reason-
ably foreseeable. Therefore, Federal 
agencies shall, in making a determina-
tion of effects, review relevant man-
agement program enforceable policies 
as part of determining effects on any 
coastal use or resource. 

(2) If the Federal agency determines 
that a Federal agency activity has no 
effects on any coastal use or resource, 
and a negative determination under 
§ 930.35 is not required, then the Fed-
eral agency is not required to coordi-
nate with State agencies under section 
307 of the Act. 

(3)(i) De minimis Federal agency ac-
tivities. Federal agencies are encour-
aged to review their activities, other 
than development projects within the 
coastal zone, to identify de minimis ac-
tivities, and request State agency con-
currence that these de minimis activi-
ties should not be subject to further 
State agency review. De minimis activi-
ties shall only be excluded from State 
agency review if a Federal agency and 
State agency have agreed. The State 
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agency shall provide for public partici-
pation under section 306(d)(14) of the 
Act when reviewing the Federal agen-
cy’s de minimis activity request. If the 
State agency objects to the Federal 
agency’s de minimis finding then the 
Federal agency must provide the State 
agency with either a negative deter-
mination or a consistency determina-
tion pursuant to this subpart. OCRM is 
available to facilitate a Federal agen-
cy’s request. 

(ii) De minimis activities are activi-
ties that are expected to have insignifi-
cant direct or indirect (cumulative and 
secondary) coastal effects and which 
the State agency concurs are de mini-
mis. 

(4) Environmentally beneficial activi-
ties. The State agency and Federal 
agencies may agree to exclude environ-
mentally beneficial Federal agency ac-
tivities (either on a case-by-case basis 
or for a category of activities) from 
further State agency consistency re-
view. Environmentally beneficial ac-
tivity means an activity that protects, 
preserves, or restores the natural re-
sources of the coastal zone. The State 
agency shall provide for public partici-
pation under section 306(d)(14) of the 
Act for the State agency’s consider-
ation of whether to exclude environ-
mentally beneficial activities. 

(5) General consistency determina-
tions, phased consistency determina-
tions, and national or regional consist-
ency determinations under § 930.36 are 
also available to facilitate federal- 
State coordination. 

(b) Federal agencies shall consider all 
development projects within the coast-
al zone to be activities affecting any 
coastal use or resource. All other types 
of activities within the coastal zone 
are subject to Federal agency review to 
determine whether they affect any 
coastal use or resource. 

(c) Federal agency activities and de-
velopment projects outside of the 
coastal zone, are subject to Federal 
agency review to determine whether 
they affect any coastal use or resource. 

(d) Federal agencies shall broadly 
construe the effects test to provide 
State agencies with a consistency de-
termination under § 930.34 and not a 
negative determination under § 930.35 
or other determinations of no effects. 

Early coordination and cooperation be-
tween a Federal agency and the State 
agency can enable the parties to focus 
their efforts on particular Federal 
agency activities of concern to the 
State agency. 

§ 930.34 Federal and State agency co-
ordination. 

(a)(1) Federal agencies shall provide 
State agencies with consistency deter-
minations for all Federal agency ac-
tivities affecting any coastal use or re-
source. To facilitate State agency re-
view, Federal agencies should coordi-
nate with the State agency prior to 
providing the determination. 

(2) Use of existing procedures. Federal 
agencies are encouraged to coordinate 
and consult with State agencies 
through use of existing procedures in 
order to avoid waste, duplication of ef-
fort, and to reduce Federal and State 
agency administrative burdens. Where 
necessary, these existing procedures 
should be modified to facilitate coordi-
nation and consultation under the Act. 

(b) Listed activities. State agencies are 
strongly encouraged to list in their 
management programs Federal agency 
activities which, in the opinion of the 
State agency, will have reasonably 
foreseeable coastal effects and there-
fore, may require a Federal agency 
consistency determination. Listed Fed-
eral agency activities shall be de-
scribed in terms of the specific type of 
activity involved (e.g., federal reclama-
tion projects). In the event the State 
agency chooses to describe Federal 
agency activities that occur outside of 
the coastal zone, which the State agen-
cy believes will have reasonably fore-
seeable coastal effects, it shall also de-
scribe the geographic location of such 
activities (e.g., reclamation projects in 
coastal floodplains). 

(c) Unlisted activities. State agencies 
should monitor unlisted Federal agen-
cy activities (e.g., by use of intergov-
ernmental review process established 
pursuant to E.O. 12372, review of NEPA 
documents, and the FEDERAL REG-
ISTER) and should notify Federal agen-
cies of unlisted Federal agency activi-
ties which Federal agencies have not 
subjected to a consistency review but 
which, in the opinion of the State 

VerDate Mar<15>2010 09:00 Feb 16, 2012 Jkt 226051 PO 00000 Frm 00269 Fmt 8010 Sfmt 8010 Y:\SGML\226051.XXX 226051w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



260 

15 CFR Ch. IX (1–1–12 Edition) § 930.35 

agency, will have reasonably foresee-
able coastal effects and therefore, may 
require a Federal agency consistency 
determination. The provisions in para-
graphs (b) and (c) of this section are 
recommended rather than mandatory 
procedures for facilitating federal- 
State coordination of Federal agency 
activities which affect any coastal use 
or resource. State agency notification 
to the Federal agency (by listed or un-
listed notification) is neither a sub-
stitute for nor does it eliminate Fed-
eral agency responsibility to comply 
with the consistency requirement, and 
to provide State agencies with consist-
ency determinations for all develop-
ment projects in the coastal zone and 
for all other Federal agency activities 
which the Federal agency finds affect 
any coastal use or resource, regardless 
of whether the State agency has listed 
the activity or notified the Federal 
agency through case-by-case moni-
toring. 

(d) State guidance and assistance to 
Federal agencies. As a preliminary mat-
ter, a decision that a Federal agency 
activity affects any coastal use or re-
source should lead to early consulta-
tion with the State agency (i.e., before 
the required 90-day period). Federal 
agencies should obtain the views and 
assistance of the State agency regard-
ing the means for determining that the 
proposed activity will be conducted in 
a manner consistent to the maximum 
extent practicable with the enforceable 
policies of a management program. As 
part of its assistance efforts, the State 
agency shall make available for public 
inspection copies of the management 
program document. Upon request by 
the Federal agency, the State agency 
shall identify any enforceable policies 
applicable to the proposed activity 
based upon the information provided to 
the State agency at the time of the re-
quest. 

§ 930.35 Negative determinations for 
proposed activities. 

(a) If a Federal agency determines 
that there will not be coastal effects, 
then the Federal agency shall provide 
the State agencies with a negative de-
termination for a Federal agency ac-
tivity: 

(1) Identified by a State agency on its 
list, as described in § 930.34(b), or 
through case-by-case monitoring of un-
listed activities; or 

(2) Which is the same as or is similar 
to activities for which consistency de-
terminations have been prepared in the 
past; or 

(3) For which the Federal agency un-
dertook a thorough consistency assess-
ment and developed initial findings on 
the coastal effects of the activity. 

(b) Content of a negative determination. 
A negative determination may be sub-
mitted to State agencies in any writ-
ten form so long as it contains a brief 
description of the activity, the activi-
ty’s location and the basis for the Fed-
eral agency’s determination that the 
activity will not affect any coastal use 
or resource. In determining effects, 
Federal agencies shall follow 
§ 930.33(a)(1), including an evaluation of 
the relevant enforceable policies of a 
management program and include the 
evaluation in the negative determina-
tion. The level of detail in the Federal 
agency’s analysis may vary depending 
on the scope and complexity of the ac-
tivity and issues raised by the State 
agency, but shall be sufficient for the 
State agency to evaluate whether 
coastal effects are reasonably foresee-
able. 

(c) A negative determination under 
paragraph (a) of this section shall be 
provided to the State agency at least 90 
days before final approval of the activ-
ity, unless both the Federal agency and 
the State agency agree to an alter-
native notification schedule. A State 
agency is not obligated to respond to a 
negative determination. If a State 
agency does not respond to a Federal 
agency’s negative determination with-
in 60 days, State agency concurrence 
with the negative determination shall 
be presumed. State agency concurrence 
shall not be presumed in cases where 
the State agency, within the 60-day pe-
riod, requests an extension of time to 
review the matter. Federal agencies 
shall approve one request for an exten-
sion period of 15 days or less. If a State 
agency objects to a negative deter-
mination, asserting that coastal effects 
are reasonably foreseeable, the Federal 
agency shall consider submitting a 
consistency determination to the State 
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agency or otherwise attempt to resolve 
any disagreement within the remainder 
of the 90-day period. If a Federal agen-
cy, in response to a State agency’s ob-
jection to a negative determination, 
agrees that coastal effects are reason-
ably foreseeable, the State agency and 
Federal agency should attempt to 
agree to complete the consistency re-
view within the 90-day period for the 
negative determination or consider an 
alternative schedule pursuant to 
§ 930.36(b)(1). Federal agencies should 
consider postponing final Federal agen-
cy action, beyond the 90-day period, 
until a disagreement has been resolved. 
State agencies are not required to pro-
vide public notice of the receipt of a 
negative determination or the resolu-
tion of an objection to a negative de-
termination, unless a Federal agency 
submits a consistency determination 
pursuant to § 930.34. 

(d) General negative determinations. In 
cases where Federal agencies will be 
performing a repetitive activity that a 
Federal agency determines will not 
have reasonably foreseeable coastal ef-
fects, whether performed separately or 
cumulatively, a Federal agency may 
provide a State agency(ies) with a gen-
eral negative determination, thereby 
avoiding the necessity of issuing sepa-
rate negative determinations for each 
occurrence of the activity. A general 
negative determination must adhere to 
all requirements for negative deter-
minations under § 930.35. In addition, a 
general negative determination must 
describe in detail the activity covered 
by the general negative determination 
and the expected number of occur-
rences of the activity over a specific 
time period. If a Federal agency issues 
a general negative determination, it 
may periodically assess whether the 
general negative determination is still 
applicable. 

(e) In the event of a serious disagree-
ment between a Federal agency and a 
State agency regarding a determina-
tion related to whether a proposed ac-
tivity affects any coastal use or re-
source, either party may seek the Sec-
retarial mediation or OCRM mediation 
services provided for in subpart G. 

[65 FR 77154, Dec. 8, 2000, as amended at 71 
FR 827, Jan. 5, 2006] 

§ 930.36 Consistency determinations 
for proposed activities. 

(a) Federal agencies shall review 
their proposed Federal agency activi-
ties which affect any coastal use or re-
source in order to develop consistency 
determinations which indicate whether 
such activities will be undertaken in a 
manner consistent to the maximum ex-
tent practicable with the enforceable 
policies of approved management pro-
grams. Federal agencies should consult 
with State agencies at an early stage 
in the development of the proposed ac-
tivity in order to assess whether such 
activities will be consistent to the 
maximum extent practicable with the 
enforceable policies of such programs. 

(b) Timing of consistency determina-
tions. (1) Federal agencies shall provide 
State agencies with a consistency de-
termination at the earliest practicable 
time in the planning or reassessment of 
the activity. A consistency determina-
tion should be prepared following de-
velopment of sufficient information to 
reasonably determine the consistency 
of the activity with the management 
program, but before the Federal agency 
reaches a significant point of decision-
making in its review process, i.e., while 
the Federal agency has the ability to 
modify the activity. The consistency 
determination shall be provided to 
State agencies at least 90 days before 
final approval of the Federal agency 
activity unless both the Federal agen-
cy and the State agency agree to an al-
ternative notification schedule. 

(2) Federal and State agencies may 
mutually agree upon procedures for ex-
tending the notification requirement 
beyond 90 days for activities requiring 
a substantial review period, and for 
shortening the notification period for 
activities requiring a less extensive re-
view period, provided that public par-
ticipation requirements are met. 

(c) General consistency determinations. 
In cases where Federal agencies will be 
performing repeated activity other 
than a development project (e.g., ongo-
ing maintenance, waste disposal) which 
cumulatively has an effect upon any 
coastal use or resource, the Federal 
agency may develop a general consist-
ency determination, thereby avoiding 
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the necessity of issuing separate con-
sistency determinations for each incre-
mental action controlled by the major 
activity. A Federal agency may provide 
a State agency with a general consist-
ency determination only in situations 
where the incremental actions are re-
petitive and do not affect any coastal 
use or resource when performed sepa-
rately. A Federal agency and State 
agency may mutually agree on a gen-
eral consistency determination for de 
minimis activities (see § 930.33(a)(3)) or 
any other repetitive activity or cat-
egory of activity(ies). If a Federal 
agency issues a general consistency de-
termination, it shall thereafter peri-
odically consult with the State agency 
to discuss the manner in which the in-
cremental actions are being under-
taken. 

(d) Phased consistency determinations. 
In cases where the Federal agency has 
sufficient information to determine the 
consistency of a proposed development 
project or other activity from planning 
to completion, the Federal agency 
shall provide the State agency with 
one consistency determination for the 
entire activity or development project. 
In cases where federal decisions related 
to a proposed development project or 
other activity will be made in phases 
based upon developing information 
that was not available at the time of 
the original consistency determina-
tion, with each subsequent phase sub-
ject to Federal agency discretion to 
implement alternative decisions based 
upon such information (e.g., planning, 
siting, and design decisions), a consist-
ency determination will be required for 
each major decision. In cases of phased 
decisionmaking, Federal agencies shall 
ensure that the development project or 
other activity continues to be con-
sistent to the maximum extent prac-
ticable with the management program. 

(e) National or regional consistency de-
terminations. (1) A Federal agency may 
provide States with consistency deter-
minations for Federal agency activities 
that are national or regional in scope 
(e.g., rulemaking, national plans), and 
that affect any coastal use or resource 
of more than one State. Many States 
share common coastal management 
issues and have similar enforceable 
policies, e.g., protection of a particular 

coastal resource. The Federal agency’s 
national or regional consistency deter-
mination should, at a minimum, ad-
dress the common denominator of 
these policies, i.e., the common coastal 
effects and management issues, and 
thereby address different States’ poli-
cies with one discussion and deter-
mination. If a Federal agency decides 
not to use this section, it must issue 
consistency determinations to each 
State agency pursuant to § 930.39. 

(2) Federal agency activities with 
coastal effects shall be consistent to 
the maximum extent practicable with 
the enforceable policies of each State’s 
management program. Thus, the Fed-
eral agency’s national or regional con-
sistency determination shall contain 
sections that would apply to individual 
States to address coastal effects and 
enforceable policies unique to par-
ticular States, if common coastal ef-
fects and enforceable policies cannot be 
addressed under paragraph (e)(1). Early 
coordination with coastal States will 
enable the Federal agency to identify 
particular coastal management con-
cerns and policies. In addition, the Fed-
eral agency could address the concerns 
of each affected State by providing for 
State conditions for the proposed ac-
tivity. Further, the consistency deter-
mination could identify the coordina-
tion efforts and describe how the Fed-
eral agency responded to State agency 
concerns. 

§ 930.37 Consistency determinations 
and National Environmental Policy 
Act (NEPA) requirements. 

A Federal agency may use its NEPA 
documents as a vehicle for its consist-
ency determination or negative deter-
mination under this subpart. However, 
a Federal agency’s federal consistency 
obligations under the Act are inde-
pendent of those required under NEPA 
and are not necessarily fulfilled by the 
submission of a NEPA document. State 
agencies shall not require Federal 
agencies to submit NEPA documents as 
information required pursuant to 
§ 930.39. If a Federal agency includes its 
consistency determination or negative 
determination in a NEPA document, 
the Federal agency shall ensure that 
the NEPA document includes the infor-
mation and adheres to the timeframes 
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required by this subpart. Federal agen-
cies and State agencies should mutu-
ally agree on how to best coordinate 
the requirements of NEPA and the Act. 

[65 FR 77154, Dec. 8, 2000, as amended at 71 
FR 827, Jan. 5, 2006] 

§ 930.38 Consistency determinations 
for activities initiated prior to man-
agement program approval. 

(a) A consistency determination is 
required for ongoing Federal agency 
activities other than development 
projects initiated prior to management 
program approval, which are governed 
by statutory authority under which the 
Federal agency retains discretion to re-
assess and modify the activity. In these 
cases the consistency determination 
must be made by the Federal agency at 
the earliest practicable time following 
management program approval, and 
the State agency must be provided 
with a consistency determination no 
later than 120 days after management 
program approval for ongoing activi-
ties which the State agency lists or 
identifies through monitoring as sub-
ject to consistency with the manage-
ment program. 

(b) A consistency determination is 
required for major, phased federal de-
velopment project decisions described 
in § 930.36(d) which are made following 
management program approval and are 
related to development projects initi-
ated prior to program approval. In 
making these new decisions, Federal 
agencies shall consider effects on any 
coastal use or resource not fully evalu-
ated at the outset of the project. This 
provision shall not apply to phased fed-
eral decisions which were specifically 
described, considered and approved 
prior to management program approval 
(e.g., in a final environmental impact 
statement issued pursuant to NEPA). 

§ 930.39 Content of a consistency de-
termination. 

(a) The consistency determination 
shall include a brief statement indi-
cating whether the proposed activity 
will be undertaken in a manner con-
sistent to the maximum extent prac-
ticable with the enforceable policies of 
the management program. The state-
ment must be based upon an evaluation 
of the relevant enforceable policies of 

the management program. A descrip-
tion of this evaluation shall be in-
cluded in the consistency determina-
tion, or provided to the State agency 
simultaneously with the consistency 
determination if the evaluation is con-
tained in another document. Where a 
Federal agency is aware, prior to its 
submission of its consistency deter-
mination, that its activity is not fully 
consistent with a management pro-
gram’s enforceable policies, the Fed-
eral agency shall describe in its con-
sistency determination the legal au-
thority that prohibits full consistency 
as required by § 930.32(a)(2). Where the 
Federal agency is not aware of any in-
consistency until after submission of 
its consistency determination, the Fed-
eral agency shall submit its description 
of the legal authority that prohibits 
full consistency to the State agency as 
soon as possible, or before the end of 
the 90-day period described in 
§ 930.36(b)(1). The consistency deter-
mination shall also include a detailed 
description of the activity, its associ-
ated facilities, and their coastal ef-
fects, and comprehensive data and in-
formation sufficient to support the 
Federal agency’s consistency state-
ment. The amount of detail in the eval-
uation of the enforceable policies, ac-
tivity description and supporting infor-
mation shall be commensurate with 
the expected coastal effects of the ac-
tivity. The Federal agency may submit 
the necessary information in any man-
ner it chooses so long as the require-
ments of this subpart are satisfied. 

(b) Federal agencies shall be guided 
by the following in making their con-
sistency determinations. The activity 
its effects on any coastal use or re-
source, associated facilities (e.g., pro-
posed siting and construction of access 
road, connecting pipeline, support 
buildings, and the effects of the associ-
ated facilities (e.g., erosion, wetlands, 
beach access impacts), must all be con-
sistent to the maximum extent prac-
ticable with the enforceable policies of 
the management program. 

(c) In making their consistency de-
terminations, Federal agencies shall 
ensure that their activities are con-
sistent to the maximum extent prac-
ticable with the enforceable, policies of 
the management program. However, 
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Federal agencies should give consider-
ation to management program provi-
sions which are in the nature of rec-
ommendations. 

(d) When Federal agency standards 
are more restrictive than standards or 
requirements contained in the manage-
ment program, the Federal agency may 
continue to apply its stricter stand-
ards. In such cases the Federal agency 
shall inform the State agency in the 
consistency determination of the stat-
utory, regulatory or other basis for the 
application of the stricter standards. 

(e) State permit requirements. Federal 
law, other than the CZMA, may require 
a Federal agency to obtain a State per-
mit. Even when Federal agencies are 
not required to obtain State permits, 
Federal agencies shall still be con-
sistent to the maximum extent prac-
ticable with the enforceable policies 
that are contained in such State per-
mit programs that are part of a man-
agement program. 

§ 930.40 Multiple Federal agency par-
ticipation. 

Whenever more than one Federal 
agency is involved in a Federal agency 
activity or its associated facilities af-
fecting any coastal use or resource, or 
is involved in a group of Federal agen-
cy activities related to each other be-
cause of their geographic proximity, 
the Federal agencies may prepare one 
consistency determination for all the 
federal activities involved. In such 
cases, Federal agencies should consider 
joint preparation or lead agency devel-
opment of the consistency determina-
tion. In either case, the consistency de-
termination shall be transmitted to 
the State agency at least 90 days before 
final decisions are taken by any of the 
participating agencies and shall com-
ply with the requirements of § 930.39. 

§ 930.41 State agency response. 
(a) A State agency shall inform the 

Federal agency of its concurrence with 
or objection to the Federal agency’s 
consistency determination at the ear-
liest practicable time, after providing 
for public participation in the State 
agency’s review of the consistency de-
termination. The Federal agency may 
presume State agency concurrence if 
the State agency’s response is not re-

ceived within 60 days from receipt of 
the Federal agency’s consistency deter-
mination and supporting information 
required by § 930.39(a). The 60-day re-
view period begins when the State 
agency receives the consistency deter-
mination and supporting information 
required by § 930.39(a). If the informa-
tion required by § 930.39(a) is not in-
cluded with the determination, the 
State agency shall notify the Federal 
agency in writing within 14 days of re-
ceiving the determination and sup-
porting information that the 60-day re-
view period has not begun, identify 
missing information required by 
§ 930.39(a), and that the 60-day review 
period will begin when the missing in-
formation is received by the State 
agency. If the State agency has not no-
tified the Federal agency that informa-
tion required by § 930.39(a) is missing 
within the 14 day notification period, 
then the 60-day review period shall 
begin on the date the State agency re-
ceived the consistency determination 
and accompanying information. The 
State agency’s determination of wheth-
er the information required by 
§ 930.39(a) is complete is not a sub-
stantive review of the adequacy of the 
information provided. Thus, if a Fed-
eral agency has submitted a consist-
ency determination and information 
required by § 930.39(a), then the State 
agency shall not assert that the 60-day 
review period has not begun because 
the information contained in the items 
required by § 930.39(a) is substantively 
deficient. The failure to submit infor-
mation not required by 930.39(a) shall 
not be a basis for asserting that the 60- 
day review period has not begun. 

(b) State agency concurrence shall 
not be presumed in cases where the 
State agency, within the 60-day period, 
requests an extension of time to review 
the matter. Federal agencies shall ap-
prove one request for an extension pe-
riod of 15 days or less. In considering 
whether a longer or additional exten-
sion period is appropriate, the Federal 
agency should consider the magnitude 
and complexity of the information con-
tained in the consistency determina-
tion. 

(c) Final Federal agency action shall 
not be taken sooner than 90 days from 
the receipt by the State agency of the 
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consistency determination unless the 
State concurs or concurrence is pre-
sumed, pursuant to paragraphs (a) and 
(b), with the activity, or unless both 
the Federal agency and the State agen-
cy agree to an alternative period. 

(d) Time limits on concurrences. A 
State agency cannot unilaterally place 
an expiration date on its concurrence. 
If a State agency believes that an expi-
ration date is necessary, State and 
Federal agencies may agree to a time 
limit. If there is no agreement, later 
phases of, or modifications to, the ac-
tivity that will have effects not evalu-
ated at the time of the original consist-
ency determination will require either 
a new consistency determination, a 
supplemental consistency determina-
tion under § 930.46, or a phased review 
under § 930.36(d) of this subpart. 

(e) State processing fees. The Act does 
not require Federal agencies to pay 
State processing fees. State agencies 
shall not assess a Federal agency with 
a fee to process the Federal agency’s 
consistency determination unless pay-
ment of such fees is required by other 
federal law or otherwise agreed to by 
the Federal agency and allowed by the 
Comptroller General of the United 
States. In no case may a State agency 
stay the consistency review period or 
base its objection on the failure of a 
Federal agency to pay a fee. 

[65 FR 77154, Dec. 8, 2000, as amended at 71 
FR 827, Jan. 5, 2006] 

§ 930.42 Public participation. 
(a) Management programs shall pro-

vide for public participation in the 
State agency’s review of consistency 
determinations. Public participation, 
at a minimum, shall consist of public 
notice for the area(s) of the coastal 
zone likely to be affected by the activ-
ity, as determined by the State agency. 

(b) Timing of public notice. States 
shall provide timely public notice after 
the consistency determination has 
been received by the State agency, ex-
cept in cases where earlier public no-
tice on the consistency determination 
by the Federal agency or the State 
agency meets the requirements of this 
section. A public comment period shall 
be provided by the State sufficient to 
give the public an opportunity to de-
velop and provide comments on wheth-

er the project is consistent with man-
agement program enforceable policies 
and still allow the State agency to 
issue its concurrence or objection with-
in the 60 day State response period. 

(c) Content of public notice. The public 
notice shall: 

(1) Specify that the proposed activity 
is subject to review for consistency 
with the enforceable policies of the 
management program; 

(2) Provide sufficient information to 
serve as a basis for comment; 

(3) Specify a source for additional in-
formation, e.g., a State agency web 
site; and 

(4) Specify a contact for submitting 
comments to the State agency. 

(d) Procedural options that may be 
used by the State agency for issuance 
of public notice include, but are not 
limited to, public notice through an of-
ficial State gazette, a local newspaper 
serving areas of coastal zone likely to 
be affected by the activity, individual 
State mailings, public notice through a 
management program newsletter, and 
electronic notices, e.g., web sites. How-
ever, electronic notices, e.g., web sites, 
shall not be the sole source of a public 
notification, but may be used in con-
junction with other means. Web sites 
may be used to provide a location for 
the public to obtain additional infor-
mation. States shall not require that 
the Federal agency provide public no-
tice. Federal and State agencies are en-
couraged to issue joint public notices, 
and hold joint public hearings, to mini-
mize duplication of effort and to avoid 
unnecessary delays, so long as the joint 
notice meets the other requirements of 
this section. 

§ 930.43 State agency objection. 
(a) In the event the State agency ob-

jects to the Federal agency’s consist-
ency determination, the State agency 
shall accompany its response to the 
Federal agency with its reasons for the 
objection and supporting information. 
The State agency response shall de-
scribe: 

(1) How the proposed activity will be 
inconsistent with specific enforceable 
policies of the management program; 
and 

(2) The specific enforceable policies 
(including citations). 
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(3) The State agency should also de-
scribe alternative measures (if they 
exist) which, if adopted by the Federal 
agency, would allow the activity to 
proceed in a manner consistent to the 
maximum extent practicable with the 
enforceable policies of the management 
program. Failure to describe alter-
natives does not affect the validity of 
the State agency’s objection. 

(b) If the State agency’s objection is 
based upon a finding that the Federal 
agency has failed to supply sufficient 
information, the State agency’s re-
sponse must describe the nature of the 
information requested and the neces-
sity of having such information to de-
termine the consistency of the Federal 
agency activity with the enforceable 
policies of the management program. 

(c) State agencies shall send to the 
Director a copy of objections to Fed-
eral agency consistency determina-
tions. 

(d) In the event of an objection, Fed-
eral and State agencies should use the 
remaining portion of the 90-day notice 
period (see § 930.36(b)) to attempt to re-
solve their differences. If resolution 
has not been reached at the end of the 
90-day period, Federal agencies should 
consider using the dispute resolution 
mechanisms of this part and post-
poning final federal action until the 
problems have been resolved. At the 
end of the 90-day period the Federal 
agency shall not proceed with the ac-
tivity over a State agency’s objection 
unless: 

(1) the Federal agency has concluded 
that under the ‘‘consistent to the max-
imum extent practicable’’ standard de-
scribed in section 930.32 consistency 
with the enforceable policies of the 
management program is prohibited by 
existing law applicable to the Federal 
agency and the Federal agency has 
clearly described, in writing, to the 
State agency the legal impediments to 
full consistency (See §§ 930.32(a) and 
930.39(a)), or 

(2) the Federal agency has concluded 
that its proposed action is fully con-
sistent with the enforceable policies of 
the management program, though the 
State agency objects. 

(e) If a Federal agency decides to pro-
ceed with a Federal agency activity 
that is objected to by a State agency, 

or to follow an alternative suggested 
by the State agency, the Federal agen-
cy shall notify the State agency of its 
decision to proceed before the project 
commences. 

§ 930.44 Availability of mediation for 
disputes concerning proposed ac-
tivities. 

In the event of a serious disagree-
ment between a Federal agency and a 
State agency regarding the consistency 
of a proposed federal activity affecting 
any coastal use or resource, either 
party may request the Secretarial me-
diation or OCRM mediation services 
provided for in subpart G. 

§ 930.45 Availability of mediation for 
previously reviewed activities. 

(a) Federal and State agencies shall 
cooperate in their efforts to monitor 
federally approved activities in order 
to make certain that such activities 
continue to be undertaken in a manner 
consistent to the maximum extent 
practicable with the enforceable poli-
cies of the management program. 

(b) The State agency may request 
that the Federal agency take appro-
priate remedial action following a seri-
ous disagreement resulting from a Fed-
eral agency activity, including those 
activities where the State agency’s 
concurrence was presumed, which was: 

(1) Previously determined to be con-
sistent to the maximum extent prac-
ticable with the management program, 
but which the State agency later main-
tains is being conducted or is having an 
effect on any coastal use or resource 
substantially different than originally 
described and, as a result, is no longer 
consistent to the maximum extent 
practicable with the enforceable poli-
cies of the management program; or 

(2) Previously determined not to be a 
Federal agency activity affecting any 
coastal use or resource, but which the 
State agency later maintains is being 
conducted or is having an effect on any 
coastal use or resource substantially 
different than originally described and, 
as a result, the activity affects any 
coastal use or resource and is not con-
sistent to the maximum extent prac-
ticable with the enforceable policies of 
the management program. The State 
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agency’s request shall include sup-
porting information and a proposal for 
recommended remedial action. 

(c) If, after a reasonable time fol-
lowing a request for remedial action, 
the State agency still maintains that a 
serious disagreement exists, either 
party may request the Secretarial me-
diation or OCRM mediation services 
provided for in subpart G of this part. 

§ 930.46 Supplemental coordination for 
proposed activities. 

(a) For proposed Federal agency ac-
tivities that were previously deter-
mined by the State agency to be con-
sistent with the management program, 
but which have not yet begun, Federal 
agencies shall further coordinate with 
the State agency and prepare a supple-
mental consistency determination if 
the proposed activity will affect any 
coastal use or resource substantially 
different than originally described. 
Substantially different coastal effects 
are reasonably foreseeable if: 

(1) The Federal agency makes sub-
stantial changes in the proposed activ-
ity that are relevant to management 
program enforceable policies; or 

(2) There are significant new cir-
cumstances or information relevant to 
the proposed activity and the proposed 
activity’s effect on any coastal use or 
resource. 

(3) Substantial changes were made to 
the activity during the period of the 
State agency’s initial review and the 
State agency did not receive notice of 
the substantial changes during its re-
view period, and these changes are rel-
evant to management program enforce-
able policies and/or affect coastal uses 
or resources. 

(b) The State agency may notify the 
Federal agency and the Director of pro-
posed activities which the State agen-
cy believes should be subject to supple-
mental coordination. The State agen-
cy’s notification shall include informa-
tion supporting a finding of substan-
tially different coastal effects than 
originally described and the relevant 
enforceable policies, and may rec-
ommend modifications to the proposed 
activity (if any) that would allow the 
Federal agency to implement the pro-
posed activity consistent with the en-
forceable policies of the management 

program. State agency notification 
under this paragraph (b) does not re-
move the requirement under paragraph 
(a) of this section for Federal agencies 
to notify State agencies. 

[65 FR 77154, Dec. 8, 2000, as amended at 71 
FR 828, Jan. 5, 2006] 

Subpart D—Consistency for Activi-
ties Requiring a Federal Li-
cense or Permit 

§ 930.50 Objectives. 
The provisions of this subpart are in-

tended to ensure that any required fed-
eral license or permit activity affect-
ing any coastal use or resource is con-
ducted in a manner consistent with ap-
proved management programs. The 
provisions of subpart I of this part are 
intended to supplement the provisions 
of this subpart for federal license or 
permit activities having interstate 
coastal effects. 

§ 930.51 Federal license or permit. 
(a) The term ‘‘federal license or per-

mit’’ means any authorization that an 
applicant is required by law to obtain 
in order to conduct activities affecting 
any land or water use or natural re-
source of the coastal zone and that any 
Federal agency is empowered to issue 
to an applicant. The term ‘‘federal li-
cense or permit’’ does not include OCS 
plans, and federal license or permit ac-
tivities described in detail in OCS 
plans, which are subject to subpart E of 
this part, or leases issued pursuant to 
lease sales conducted by a Federal 
agency (e.g., outer continental shelf 
(OCS) oil and gas lease sales conducted 
by the Minerals Management Service 
or oil and gas lease sales conducted by 
the Bureau of Land Management). 
Lease sales conducted by a Federal 
agency are Federal agency activities 
under subpart C of this part. 

(b) The term also includes the fol-
lowing types of renewals and major 
amendments which affect any coastal 
use or resource: 

(1) Renewals and major amendments 
of federal license or permit activities 
not previously reviewed by the State 
agency; 

(2) Renewals and major amendments 
of federal license or permit activities 
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