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§ 1.13 Rulemaking proceeding. 
(a) Written comments. After com-

mencement of a trade regulation rule 
proceeding, the Commission shall ac-
cept written submissions of data, 
views, and arguments on all issues of 
fact, law, and policy. The initial notice 
shall specify the deadline for filing 
written comments under this sub-
section. 

(b) Comments proposing issues subject 
to the procedures of § 1.13 (d)(5) and 
(d)(6). Interested persons may propose 
issues for consideration in accordance 
with § 1.13 (d)(5) and (d)(6) until thirty 
(30) days after the close of the written 
comment period or such other period as 
the Commission may establish in the 
initial notice. 

(c) Presiding officer—(1) Assignment. 
Upon commencement of a proposed 
trade regulation rule proceeding, a pre-
siding officer shall be appointed by the 
Chief Presiding Officer or, when the 
Commission or one or more of its mem-
bers serves as presiding officer, by the 
Commission. 

(2) Powers of the presiding officer. The 
presiding officer shall be responsible 
for the orderly conduct of the rule-
making proceeding and the mainte-
nance of the rulemaking and public 
records until the close of the 
postrecord comment period. He shall 
have all powers necessary to that end 
including the following: 

(i) To publish a final notice in ac-
cordance with § 1.12 or issue any other 
public notice that may be necessary for 
the orderly conduct of the rulemaking 
proceeding; 

(ii) To designate or modify, issues for 
consideration in accordance with § 1.13 
(d)(5) and (d)(6); 

(iii) To set the time and place of the 
informal hearing and to change any 
time periods prescribed in this subpart; 

(iv) To prescribe rules or issue rul-
ings to avoid unnecessary costs or 
delay. Such rules or rulings may in-
clude, but are not limited to, the impo-
sition of reasonable time limits on 
each person’s oral presentation; and re-
quirements that any examination; in-
cluding cross-examination, which a 
person may be entitled to conduct or 
have conducted be conducted by the 
presiding officer on behalf of that per-
son in such a manner as the presiding 

officer determines to be appropriate 
and to be required for a full and true 
disclosure with respect to any issue 
designated for consideration in accord-
ance with § 1.13 (d)(5) and (d)(6); 

(v) To make rules and rulings lim-
iting the representation of interested 
persons for the purpose of examination, 
including cross-examination, and gov-
erning the manner in which such exam-
ination is limited, including the selec-
tion of a representative from among a 
group of persons with the same or simi-
lar interests; 

(vi) To require that oral presen-
tations at the informal hearing or re-
sponses to written questions be under 
oath; 

(vii) To require that oral presen-
tations at the informal hearing be sub-
mitted in writing in advance of presen-
tation; 

(viii) To certify questions to the 
Commission for its determination; and 

(ix) To rule upon all motions or peti-
tions of interested persons, which mo-
tions or petitions must be filed with 
the presiding officer until the close of 
the postrecord comment period. 

(3) Review of rulings by the presiding 
officer—(i) Review after certification by 
the presiding officer. Except as other-
wise provided in paragraph (c)(3)(ii) of 
this section, applications for review of 
a ruling will not be entertained by the 
Commission prior to its review of the 
record pursuant to § 1.14, unless the 
presiding officer certifies in writing to 
the Commission that a ruling involves 
a controlling question of law or policy 
as to which there is substantial ground 
for difference of opinion and that an 
immediate review of the ruling may 
materially advance the ultimate termi-
nation of the proceeding or subsequent 
review will be an inadequate remedy. 
Within five (5) days after a ruling by 
the presiding officer, any interested 
person may petition the presiding offi-
cer for certification of that ruling to 
the Commission. Certification of a rul-
ing shall not stay the rulemaking pro-
ceeding unless the presiding officer or 
the Commission shall so order. Submis-
sions to the Commission not to exceed 
fifteen (15) pages may be made within 
ten (10) days of the presiding officer’s 
certification. All such filings shall be a 
part of the rulemaking record. The 

VerDate Mar<15>2010 14:34 Mar 20, 2012 Jkt 226052 PO 00000 Frm 00026 Fmt 8010 Sfmt 8010 Y:\SGML\226052.XXX 226052w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



17 

Federal Trade Commission § 1.13 

Commission may thereupon, in its dis-
cretion, permit the appeal. Commission 
review, if permitted, will be based on 
the application for review and any ad-
ditional submissions, without oral ar-
gument or further briefs, unless other-
wise ordered by the Commission. 

(ii) Review without certification by the 
presiding officer. Within ten (10) days 
after publication of the final notice, 
any interested person may petition the 
Commission for addition, modification 
or deletion of a designated issue, ac-
companied by a filing not to exceed fif-
teen (15) pages. Additional submissions 
on the issue by other interested per-
sons, not to exceed fifteen (15) pages, 
may be made within twenty (20) days of 
the publication of the final notice. The 
Commission may thereupon, in its dis-
cretion, permit the appeal. Commission 
review, if permitted, will be based on 
the petition and any additional submis-
sions, without oral argument or fur-
ther briefs, unless otherwise ordered by 
the Commission. A petition hereunder 
shall not stay the rulemaking pro-
ceeding unless the presiding officer or 
the Commission shall so order. All pe-
titions filed under this paragraph shall 
be a part of the rulemaking record. No-
tice of the filing of any such petition 
may be obtained from the Office of the 
Secretary of the Commission. In the 
event any designated issue is added or 
substantially modified by the Commis-
sion, interested persons shall be given 
a further opportunity to identify their 
interests with respect to those issues. 

(4) Substitution of presiding officer. In 
the event of the substitution of a new 
presiding officer for the one originally 
appointed, any motion predicated upon 
such substitution shall be made within 
five (5) days thereafter. 

(5) Organization. In the performance 
of their rulemaking functions, pre-
siding officers shall be responsible to 
the chief presiding officer who shall 
not be responsible to any other officer 
or employee of the Commission. 

(6) Ex parte communications. Except as 
required for the disposition of ex parte 
matters as authorized by law, no pre-
siding officer shall consult any person 
or party with respect to any fact in 
issue unless such officer gives notice 
and opportunity for all parties to par-
ticipate. 

(d) Informal hearings. An informal 
hearing with the opportunity for oral 
presentations on all issues shall be con-
ducted by the presiding officer. In addi-
tion, if an issue is designated pursuant 
to these rules for consideration in ac-
cordance with § 1.13(d) (5) and (6), the 
informal hearing on such issues shall 
be conducted in accordance with those 
paragraphs. For all other issues the 
presiding officer may in his discretion 
employ, in whole or in part, the proce-
dures of those paragraphs. 

(1) Nature of issues for consideration in 
accordance with § 1.13 (d)(5) and (d)(6)— 
(i) Issues that must be considered in ac-
cordance with § 1.13(d)(5) and (d)(6). The 
only issues that must be designated for 
consideration in accordance with para-
graphs (d)(5) and (d)(6) of this section 
are disputed issues of fact that are de-
termined by the Commission or the 
presiding officer to be material and 
necessary to resolve. 

(ii) Issues that may be considered in ac-
cordance with § 1.13(d)(5) and (d)((6). The 
Commission and the presiding officer 
retain the power to designate any 
other issues for consideration in ac-
cordance with paragraphs (d)(5) and 
(d)(6) of this section. 

(2) Addition or modification of issues for 
consideration in accordance with 
§ 1.13(d)(5) and (d)(6). The presiding offi-
cer may at any time on his own motion 
or pursuant to a written petition by in-
terested persons, add or modify any 
issues designated pursuant to § 1.12(a). 
No such petition shall be considered 
unless good cause is shown why any 
such proposed issue was not proposed 
pursuant to § 1.13(b). 

(3) Identification of interests. Not later 
than twenty (20) days after publication 
of the final notice each interested per-
son who desires to avail himself of the 
procedures of paragraphs (d)(5) and 
(d)(6) of this section shall notify the 
presiding officer in writing of his par-
ticular interest with respect to each 
issue designated for consideration in 
accordance with those subsections. In 
the event that new issues are des-
ignated, each interested person shall 
promptly notify the presiding officer of 
his particular interest with respect to 
each such issue. 
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(4) Examination and cross-examination 
by the presiding officer. The presiding of-
ficer may conduct any examination, in-
cluding cross-examination, to which a 
person may be entitled. For that pur-
pose he may require submission of 
written requests for presentation of 
questions to any person making oral 
presentations and shall determine 
whether to ask such questions or any 
other questions. All requests for pres-
entation of questions shall be placed in 
the rulemaking record. 

(5) Examination, cross-examination, 
and the presentation of rebuttal submis-
sions by interested persons—(i) In gen-
eral. The presiding officer shall conduct 
or allow to be conducted examination, 
including cross-examination of oral 
presentations and the presentation of 
rebuttal submissions relevant to the 
issues designated for consideration in 
accordance with paragraphs (d)(5) and 
(d)(6) of this section. Examination, in-
cluding, cross-examination, and the 
presentation of rebuttal submissions, 
shall be allowed to the extent to which 
it is appropriate and is required for a 
full and true disclosure with respect to 
those issues. Requests for an oppor-
tunity to examine, including cross-ex-
amine, or to present rebuttal submis-
sions, shall be accompanied by a spe-
cific justification therefor. In deter-
mining whether or not to grant such 
requests, the presence of the following 
circumstances indicate that such re-
quests should be granted: 

(A) An issue for examination includ-
ing cross-examination, or the presen-
tation of rebuttal submissions, is an 
issue of specific in contrast to legisla-
tive fact. 

(B) A full and true disclosure with re-
spect to the issue can only be achieved 
through examination including cross- 
examination rather than through re-
buttal submissions or the presentation 
of additional oral submissions. 

(C) Circumstantial guarantees of the 
trustworthiness of a presentation do 
not exist. 

(D) The particular presentation is re-
quired for the resolution of a des-
ignated issue. 

(ii) Selection of representatives for 
cross-examination. After consideration 
of the information supplied in response 
to the final notice, the presiding officer 

shall identify groups of persons with 
the same or similar interests in the 
proceeding. Any such group may be re-
quired to select a single representative 
for the purpose of examination, includ-
ing cross-examination. If a group is un-
able to select a representative then the 
presiding officer may select a rep-
resentative of each such group. 

(iii) Inability to select representative for 
examination, including cross-examination. 
No person shall be denied the oppor-
tunity to conduct or have conducted, 
examination, including cross-examina-
tion, under paragraph (d)(5)(i) of this 
section if he is a member of a group as 
described in paragraph (d)(5)(ii) of this 
section and is unable to agree upon 
group representation with other group 
members after a good faith effort to do 
so and seeks to present substantial and 
relevant issues which will not be ade-
quately presented by the group rep-
resentative. In that event he shall be 
allowed to conduct or have conducted 
any examination, including cross-ex-
amination, to which he is entitled on 
issues designated for consideration in 
accordance with paragraphs (d)(5) and 
(d)(6) of this section and which affect 
his particular interest. 

(6) Requests to compel the attendance of 
persons or the production of documents or 
to obtain responses to written questions. 
During the course of the rulemaking 
proceeding, the presiding officer shall 
entertain requests from the Commis-
sion’s staff or any interested person to 
compel the attendance of persons or 
the production of documents or to ob-
tain responses to written questions. 
Requests to compel the attendance of 
persons or the production of documents 
or to obtain responses to written ques-
tions shall contain a statement show-
ing the general relevancy of the mate-
rial, information or presentation, and 
the reasonableness of the scope of the 
request, together with a showing that 
such material, information or presen-
tation is not available by voluntary 
methods and cannot be obtained 
through examination, including cross- 
examination, of oral presentations or 
the presentation of rebuttal submis-
sions, and is appropriate and required 
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for a full and true disclosure with re-
spect to the issues designated for con-
sideration in accordance with para-
graphs (d)(5) and (d)(6) of this section. 
If the presiding officer determines that 
a request should be granted, he shall 
transmit his determination to the 
Commission which shall determine 
whether to issue a civil investigative 
demand under § 2.7(b). Information re-
ceived in response to such a demand 
may be disclosed in the rulemaking 
proceeding subject to an in camera 
order under § 1.18(b). 

(e) Written transcript. A verbatim 
transcript shall be made of the infor-
mal hearing which transcript shall be 
placed in the rulemaking record. 

(f) Staff recommendations. The staff 
shall make recommendations to the 
Commission in a report on the rule-
making record. Such report shall con-
tain its analysis of the record and its 
recommendations as to the form of the 
final rule. 

(g) Recommended decision. After publi-
cation of the staff report, the presiding 
officer shall make a recommended deci-
sion based upon his or her findings and 
conclusions as to all relevant and ma-
terial evidence, and taking into ac-
count the staff report. The rec-
ommended decision shall be made by 
the presiding officer who presided over 
the rulemaking proceeding except that 
such recommended decision may be 
made by another officer if the officer 
who presided over the proceeding is no 
longer available to the Commission. 

(h) Postrecord comment. The staff re-
port and the presiding officer’s rec-
ommended decision shall be the subject 
of public comment for a period to be 
prescribed by the presiding officer at 
the time the recommended decision is 
placed in the rulemaking record. The 
comment period shall be no less than 
sixty (60) days. The comments shall be 
confined to information already in the 
record and may include requests for re-
view by the Commission of determina-
tions made by the presiding officer. 

(i) Commission review of the rulemaking 
record. The Commission shall review 
the rulemaking record to determine 
what form of rule, if any, it should pro-
mulgate. During this review process, 
the Commission may allow persons 
who have previously participated in 

the proceeding to make oral presen-
tations to the Commission, unless it 
determines with respect to that pro-
ceeding that such presentations would 
not significantly assist it in its delib-
erations. Presentations shall be con-
fined to information already in the 
rulemaking record. Requests to partici-
pate in an oral presentation must be 
received by the Commission no later 
than the close of the comment period 
under § 1.13(h). The identity of the par-
ticipants and the format of such pres-
entations will be announced in advance 
by the Office of Public Information in 
the Commisison’s Weekly Calendar and 
Notice of ‘‘Sunshine’’ Meetings and in ac-
cordance with the applicable provisions 
of 5 U.S.C. 552(b) and § 4.15 of the Com-
mission’s Rules of Practice. Such pres-
entations will be transcribed verbatim 
or summarized at the discretion of the 
Commission and a copy of the tran-
script or summary and copies of any 
written communications and sum-
maries of any oral communications re-
lating to such presentations shall be 
placed on the rulemaking record. 

[40 FR 33966, Aug. 13, 1975, as amended at 43 
FR 39084, Sept. 1, 1978; 45 36341, May 29, 1980; 
45 FR 78628, Nov. 26, 1980; 46 FR 14888, Mar. 3, 
1981; 46 FR 26288, May 12, 1981; 50 FR 53303, 
Dec. 31, 1985; 54 FR 19886, May 9, 1989] 

§ 1.14 Promulgation. 
(a) The Commission, after review of 

the rulemaking record, may issue, 
modify, or decline to issue any rule. 
Where it believes that it should have 
further information or additional views 
of interested persons, it may withhold 
final action pending the receipt of such 
additional information or views. If it 
determines not to issue a rule, it may 
adopt and publish an explanation for 
not doing so. 

(1) Statement of Basis and Purpose. If 
the Commission determines to promul-
gate a rule, it shall adopt a Statement 
of Basis and Purpose to accompany the 
rule which shall include: 

(i) A statement as to the prevalence 
of the acts or practices treated by the 
rule; 

(ii) A statement as to the manner 
and context in which such acts or prac-
tices are unfair or deceptive; 

(iii) A statement as to the economic 
effect of the rule, taking into account 
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