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prices lower than those being charged 
by others for the same merchandise in 
the advertiser’s trade area (the area in 
which he does business). This may be 
done either on a temporary or a perma-
nent basis, but in either case the adver-
tised higher price must be based upon 
fact, and not be fictitious or mis-
leading. Whenever an advertiser rep-
resents that he is selling below the 
prices being charged in his area for a 
particular article, he should be reason-
ably certain that the higher price he 
advertises does not appreciably exceed 
the price at which substantial sales of 
the article are being made in the area— 
that is, a sufficient number of sales so 
that a consumer would consider a re-
duction from the price to represent a 
genuine bargain or saving. Expressed 
another way, if a number of the prin-
cipal retail outlets in the area are reg-
ularly selling Brand X fountain pens at 
$10, it is not dishonest for retailer Doe 
to advertise: ‘‘Brand X Pens, Price 
Elsewhere $10, Our Price $7.50’’. 

(b) The following example, however, 
illustrates a misleading use of this ad-
vertising technique. Retailer Doe ad-
vertises Brand X pens as having a ‘‘Re-
tail Value $15.00, My Price $7.50,’’ when 
the fact is that only a few small subur-
ban outlets in the area charge $15. All 
of the larger outlets located in and 
around the main shopping areas charge 
$7.50, or slightly more or less. The ad-
vertisement here would be deceptive, 
since the price charged by the small 
suburban outlets would have no real 
significance to Doe’s customers, to 
whom the advertisement of ‘‘Retail 
Value $15.00’’ would suggest a pre-
vailing, and not merely an isolated and 
unrepresentative, price in the area in 
which they shop. 

(c) A closely related form of bargain 
advertising is to offer a reduction from 
the prices being charged either by the 
advertiser or by others in the adver-
tiser’s trade area for other merchan-
dise of like grade and quality—in other 
words, comparable or competing mer-
chandise—to that being advertised. 
Such advertising can serve a useful and 
legitimate purpose when it is made 
clear to the consumer that a compari-
son is being made with other merchan-
dise and the other merchandise is, in 
fact, of essentially similar quality and 

obtainable in the area. The advertiser 
should, however, be reasonably certain, 
just as in the case of comparisons in-
volving the same merchandise, that the 
price advertised as being the price of 
comparable merchandise does not ex-
ceed the price at which such merchan-
dise is being offered by representative 
retail outlets in the area. For example, 
retailer Doe advertises Brand X pen as 
having ‘‘Comparable Value $15.00’’. Un-
less a reasonable number of the prin-
cipal outlets in the area are offering 
Brand Y, an essentially similar pen, for 
that price, this advertisement would be 
deceptive. [Guide II] 

§ 233.3 Advertising retail prices which 
have been established or suggested 
by manufacturers (or other non-
retail distributors). 

(a) Many members of the purchasing 
public believe that a manufacturer’s 
list price, or suggested retail price, is 
the price at which an article is gen-
erally sold. Therefore, if a reduction 
from this price is advertised, many 
people will believe that they are being 
offered a genuine bargain. To the ex-
tent that list or suggested retail prices 
do not in fact correspond to prices at 
which a substantial number of sales of 
the article in question are made, the 
advertisement of a reduction may mis-
lead the consumer. 

(b) There are many methods by which 
manufacturers’ suggested retail or list 
prices are advertised: Large scale 
(often nationwide) mass-media adver-
tising by the manufacturer himself; 
preticketing by the manufacturer; di-
rect mail advertising; distribution of 
promotional material or price lists de-
signed for display to the public. The 
mechanics used are not of the essence. 
This part is concerned with any means 
employed for placing such prices before 
the consuming public. 

(c) There would be little problem of 
deception in this area if all products 
were invariably sold at the retail price 
set by the manufacturer. However, the 
widespread failure to observe manufac-
turers’ suggested or list prices, and the 
advent of retail discounting on a wide 
scale, have seriously undermined the 
dependability of list prices as indica-
tors of the exact prices at which arti-
cles are in fact generally sold at retail. 
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Changing competitive conditions have 
created a more acute problem of decep-
tion than may have existed previously. 
Today, only in the rare case are all 
sales of an article at the manufactur-
er’s suggested retail or list price. 

(d) But this does not mean that all 
list prices are fictitious and all offers 
of reductions from list, therefore, de-
ceptive. Typically, a list price is a 
price at which articles are sold, if not 
everywhere, then at least in the prin-
cipal retail outlets which do not con-
duct their business on a discount basis. 
It will not be deemed fictitious if it is 
the price at which substantial (that is, 
not isolated or insignificant) sales are 
made in the advertiser’s trade area (the 
area in which he does business). Con-
versely, if the list price is significantly 
in excess of the highest price at which 
substantial sales in the trade area are 
made, there is a clear and serious dan-
ger of the consumer being misled by an 
advertised reduction from this price. 

(e) This general principle applies 
whether the advertiser is a national or 
regional manufacturer (or other non- 
retail distributor), a mail-order or 
catalog distributor who deals directly 
with the consuming public, or a local 
retailer. But certain differences in the 
responsibility of these various types of 
businessmen should be noted. A re-
tailer competing in a local area has at 
least a general knowledge of the prices 
being charged in his area. Therefore, 
before advertising a manufacturer’s 
list price as a basis for comparison 
with his own lower price, the retailer 
should ascertain whether the list price 
is in fact the price regularly charged 
by principal outlets in his area. 

(f) In other words, a retailer who ad-
vertises a manufacturer’s or distribu-
tor’s suggested retail price should be 
careful to avoid creating a false im-
pression that he is offering a reduction 
from the price at which the product is 
generally sold in his trade area. If a 
number of the principal retail outlets 
in the area are regularly engaged in 
making sales at the manufacturer’s 
suggested price, that price may be used 
in advertising by one who is selling at 
a lower price. If, however, the list price 
is being followed only by, for example, 
small suburban stores, house-to-house 
canvassers, and credit houses, account-

ing for only an insubstantial volume of 
sales in the area, advertising of the list 
price would be deceptive. 

(g) On the other hand, a manufac-
turer or other distributor who does 
business on a large regional or national 
scale cannot be required to police or 
investigate in detail the prevailing 
prices of his articles throughout so 
large a trade area. If he advertises or 
disseminates a list or preticketed price 
in good faith (i.e., as an honest esti-
mate of the actual retail price) which 
does not appreciably exceed the highest 
price at which substantial sales are 
made in his trade area, he will not be 
chargeable with having engaged in a 
deceptive practice. Consider the fol-
lowing example: 

(h) Manufacturer Roe, who makes 
Brand X pens and sells them through-
out the United States, advertises his 
pen in a national magazine as having a 
‘‘Suggested Retail Price $10,’’ a price 
determined on the basis of a market 
survey. In a substantial number of rep-
resentative communities, the principal 
retail outlets are selling the product at 
this price in the regular course of busi-
ness and in substantial volume. Roe 
would not be considered to have adver-
tised a fictitious ‘‘suggested retail 
price.’’ If retailer Doe does business in 
one of these communities, he would not 
be guilty of a deceptive practice by ad-
vertising, ‘‘Brand X Pens, Manufactur-
er’s Suggested Retail Price, $10, Our 
Price, $7.50.’’ 

(i) It bears repeating that the manu-
facturer, distributor or retailer must in 
every case act honestly and in good 
faith in advertising a list price, and not 
with the intention of establishing a 
basis, or creating an instrumentality, 
for a deceptive comparison in any local 
or other trade area. For instance, a 
manufacturer may not affix price tick-
ets containing inflated prices as an ac-
commodation to particular retailers 
who intend to use such prices as the 
basis for advertising fictitious price re-
ductions. [Guide III] 

§ 233.4 Bargain offers based upon the 
purchase of other merchandise. 

(a) Frequently, advertisers choose to 
offer bargains in the form of additional 
merchandise to be given a customer on 
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