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16 CFR Ch. I (1–1–12 Edition) § 4.6 

§ 4.6 Cooperation with other agencies. 
It is the policy of the Commission to 

cooperate with other governmental 
agencies to avoid unnecessary overlap-
ping or duplication of regulatory func-
tions. 

[32 FR 8456, June 13, 1967] 

§ 4.7 Ex parte communications. 
(a) Definitions. For purposes of this 

section, ex parte communication means 
an oral or written communication not 
on the public record with respect to 
which reasonable prior notice to all 
parties is not given, but it shall not in-
clude requests for status reports on any 
matter or proceeding. 

(b) Prohibited ex parte communications. 
While a proceeding is in adjudicative 
status within the Commission, except 
to the extent required for the disposi-
tion of ex parte matters as authorized 
by law: 

(1) No person not employed by the 
Commission, and no employee or agent 
of the Commission who performs inves-
tigative or prosecuting functions in ad-
judicative proceedings, shall make or 
knowingly cause to be made to any 
member of the Commission, or to the 
Administrative Law Judge, or to any 
other employee who is or who reason-
ably may be expected to be involved in 
the decisional process in the pro-
ceeding, an ex parte communciation 
relevant to the merits of that or a fac-
tually related proceeding; and 

(2) No member of the Commission, 
the Administrative Law Judge, or any 
other employee who is or who reason-
ably may be expected to be involved in 
the decisional process in the pro-
ceeding, shall make or knowingly 
cause to be made to any person not em-
ployed by the Commission, or to any 
employee or agent of the Commission 
who performs investigative or pros-
ecuting functions in adjudicative pro-
ceedings, an ex parte communication 
relevant to the merits of that or a fac-
tually related proceeding. 

(c) Procedures. A Commissioner, the 
Administrative Law Judge or any 
other employee who is or who may rea-
sonably be expected to be involved in 
the decisional process who receives or 
who make or knowingly causes to be 
made, a communication prohibited by 

paragraph (b) of this section shall 
promptly provide to the Secretary of 
the Commission: 

(1) All such written communications; 
(2) Memoranda stating the substance 

of and circumstances of all such oral 
communications; and 

(3) All written responses, and memo-
randa stating the substance of all oral 
responses, to the materials described in 
paragraphs (c) (1) and (2) of this sec-
tion. The Secretary shall make rel-
evant portions of any such materials 
part of the public record of the Com-
mission, pursuant to § 4.9, and place 
them in the docket binder of the pro-
ceeding to which it pertains, but they 
will not be considered by the Commis-
sion as part of the record for purposes 
of decision unless introduced into evi-
dence in the proceeding. The Secretary 
shall also send copies of the materials 
to or otherwise notify all parties to the 
proceeding. 

(d) Sanctions. (1) Upon receipt of an ex 
parte communication knowingly made 
or knowingly caused to be made by a 
party and prohibited by paragraph (b) 
of this section, the Commission, Ad-
ministrative Law Judge, or other em-
ployee presiding over the proceeding 
may, to the extent consistent with the 
interests of justice and the policy of 
the underlying statutes administered 
by the Commission, require the party 
to show cause why his claim or interest 
in the proceeding should not be dis-
missed, denied, disregarded, or other-
wise adversely affected on account of 
such violation. The Commission may 
take such action as it considers appro-
priate, including but not limited to, ac-
tion under § 4.1(e)(2) and 5 U.S.C. 556(d). 

(2) A person, not a party to the pro-
ceeding who knowingly makes or 
causes to be made an ex parte commu-
nication prohibited by paragraph (b) of 
this section shall be subject to all sanc-
tions provided herein if he subse-
quently becomes a party to the pro-
ceeding. 

(e) The prohibitions of this section 
shall apply in an adjudicative pro-
ceeding from the time the Commission 
votes to issue a complaint pursuant to 
§ 3.11, to conduct adjudicative hearings 
pursuant to § 3.13, or to issue an order 
to show cause pursuant to § 3.72(b), or 
from the time an order by a U.S. court 
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