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*Throughout the examples to the rules, 
persons are designated (‘‘A’’, ‘‘B,’’ etc.) with 
quotation marks, and entities are designated 
(A, B, etc.) without quotation marks. 

SUBCHAPTER H—RULES, REGULATIONS, STATEMENTS AND 
INTERPRETATIONS UNDER THE HART-SCOTT-RODINO ANTI-
TRUST IMPROVEMENTS ACT OF 1976 

PART 801—COVERAGE RULES 

Sec. 
801.1 Definitions. 
801.2 Acquiring and acquired persons. 
801.3 Activities in or affecting commerce. 
801.4 Secondary acquisitions. 
801.10 Value of voting securities, non-cor-

porate interests and assets to be ac-
quired. 

801.11 Annual net sales and total assets. 
801.12 Calculating percentage of voting se-

curities. 
801.13 Aggregation of voting securities, as-

sets and non-corporate interests. 
801.14 Aggregate total amount of voting se-

curities and assets. 
801.15 Aggregation of voting securities, non- 

corporate interests and assets the acqui-
sition of which was exempt. 

801.20 Acquisitions subsequent to exceeding 
threshold. 

801.21 Securities and cash not considered as-
sets when acquired. 

801.30 Tender offers and acquisitions of vot-
ing securities and non-corporate inter-
ests from third parties. 

801.31 Acquisitions of voting securities by 
offerees in tender offers. 

801.32 Conversion and acquisition. 
801.33 Consummation of an acquisition by 

acceptance of tendered shares of pay-
ment. 

801.40 Formation of joint venture or other 
corporations. 

801.50 Formation of unincorporated enti-
ties. 

801.90 Transactions or devices for avoid-
ance. 

AUTHORITY: 15 U.S.C. 18a(d). 

SOURCE: 43 FR 33537, July 31, 1978, unless 
otherwise noted. 

§ 801.1 Definitions. 
When used in the act and these 

rules— 
(a)(1) Person. Except as provided in 

paragraphs (a) and (b) of § 801.12, the 
term person means an ultimate parent 
entity and all entities which it con-
trols directly or indirectly. 

Examples: 1. In the case of corporations, 
‘‘person’’ encompasses the entire corporate 
structure, including all parent corporations, 
subsidiaries and divisions (whether consoli-
dated or unconsolidated, and whether incor-
porated or unincorporated), and all related 

corporations under common control with 
any of the foregoing. 

2. Corporations A and B are each directly 
controlled by the same foreign state. They 
are not included within the same ‘‘person,’’ 
although the corporations are under common 
control, because the foreign state which con-
trols them is not an ‘‘entity’’ (see 
§ 801.1(a)(2)). Corporations A and B* are the 
ultimate parent entities within persons ‘‘A’’, 
and ‘‘B’’ which include any entities each 
may control. 

3. Since a natural person is an entity (see 
§ 801.1(a)(2)), a natural person and a corpora-
tion which he or she controls are part of the 
same ‘‘person.’’ If that natural person con-
trols two otherwise separate corporations, 
both corporations and the natural person are 
all part of the same ‘‘person.’’ 

4. See the example to § 801.2(a). 

(2) Entity. The term entity means any 
natural person, corporation, company, 
partnership, joint venture, association, 
joint-stock company, trust, estate of a 
deceased natural person, foundation, 
fund, institution, society, union, or 
club, whether incorporated or not, 
wherever located and of whatever citi-
zenship, or any receiver, trustee in 
bankruptcy or similar official or any 
liquidating agent for any of the fore-
going, in his or her capacity as such; or 
any joint venture or other corporation 
which has not been formed but the ac-
quisition of the voting securities or 
other interest in which, if already 
formed, would require notification 
under the act and these rules: Provided, 
however, that the term entity shall not 
include any foreign state, foreign gov-
ernment, or agency thereof (other than 
a corporation or unincorporated entity 
engaged in commerce), nor the United 
States, any of the States thereof, or 
any political subdivision or agency of 
either (other than a corporation or un-
incorporated entity engaged in com-
merce). 

(3) Ultimate parent entity. The term ul-
timate parent entity means an entity 
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which is not controlled by any other 
entity. 

Examples: 1. If corporation A holds 100 per-
cent of the stock of subsidiary B, and B holds 
75 percent of the stock of its subsidiary C, 
corporation A is the ultimate parent entity, 
since it controls subsidiary B directly and 
subsidiary C indirectly, and since it is the 
entity within the person which is not con-
trolled by any other entity. 

2. If corporation A is controlled by natural 
person D, natural person D is the ultimate 
parent entity. 

3. P and Q are the ultimate parent entities 
within persons ‘‘P’’ and ‘‘Q.’’ If P and Q each 
own 50 percent of the voting securities of R, 
then P and Q are both ultimate parents of R, 
and R is part of both persons ‘‘P’’ and ‘‘Q.’’ 

(b) Control. The term control (as used 
in the terms control(s), controlling, con-
trolled by and under common control 
with) means: 

(1) Either. (i) Holding 50 percent or 
more of the outstanding voting securi-
ties of an issuer or 

(ii) In the case of an unincorporated 
entity, having the right to 50 percent 
or more of the profits of the entity, or 
having the right in the event of dis-
solution to 50 percent or more of the 
assets of the entity; or 

(2) Having the contractual power 
presently to designate 50 percent or 
more of the directors of a for-profit or 
not-for-profit corporation, or in the 
case of trusts that are irrevocable and/ 
or in which the settlor does not retain 
a reversionary interest, the trustees of 
such a trust. 

Examples: 1. Corporation A holds 100 per-
cent of the stock of corporation B, 75 percent 
of the stock of corporation C, 50 percent of 
the stock of corporation D, and 30 percent of 
the stock of corporation E. Corporation A 
controls corporations B, C and D, but not 
corporation E. Corporation A is the ultimate 
parent entity of a person comprised of cor-
porations A, B, C and D, and each of these 
corporations (but not corporation E) is ‘‘in-
cluded within the person.’’ 

2. A statutory limited partnership agree-
ment provides as follows: The general part-
ner ‘‘A’’ is entitled to 50 percent of the part-
nership profits, ‘‘B’’ is entitled to 40 percent 
of the profits and ‘‘C’’ is entitled to 10 per-
cent of the profits. Upon dissolution, ‘‘B’’ is 
entitled to 75 percent of the partnership as-
sets and ‘‘C’’ is entitled to 25 percent of 
those assets. All limited and general part-
ners are entitled to vote on the following 
matters: the dissolution of the partnership, 
the transfer of assets not in the ordinary 

course of business, any change in the nature 
of the business, and the removal of the gen-
eral partner. The interest of each partner is 
evidenced by an ownership certificate that is 
transferable under the terms of the partner-
ship agreement and is subject to the Securi-
ties Act of 1933. For purposes of these rules, 
control of this partnership is determined by 
paragraph (1)(ii) of this section. Although 
partnership interests may be securities and 
have some voting rights attached to them, 
they do not entitle the owner of that interest 
to vote for a corporate ‘‘director’’ as re-
quired by § 801.1(f)(1). Thus control of a part-
nership is not determined on the basis of ei-
ther paragraph (1)(i) or (2) of this section. 
Consequently, ‘‘A’’ is deemed to control the 
partnership because of its right to 50 percent 
of the partnership’s profits. ‘‘B’’ is also 
deemed to control the partnership because it 
is entitled to 75 percent of the partnership’s 
assets upon dissolution. 

3. ‘‘A’’ is a nonprofit charitable foundation 
that has formed a partnership joint venture 
with ‘‘B,’’ a nonprofit university, to estab-
lish C, a nonprofit hospital corporation that 
does not issue voting securities. Pursuant to 
its charter ‘‘A’’ and ‘‘B’’ are each entitled to 
appoint three of C’s six directors. ‘‘A’’ and 
‘‘B’’ would each be deemed to control C, pur-
suant to § 801.1(b)(2) because each is deemed 
to have the contractual power presently to 
designate 50 percent or more of the directors 
of a not-for-profit corporation. 

4. ‘‘A’’ is entitled to 50 percent of the prof-
its of partnership B and 50 percent of the 
profits of partnership C. B and C form a part-
nership E with ‘‘D’’ in which each entity has 
a right to one-third of the profits. When E 
acquires company X, ‘‘A’’ must report the 
transaction (assuming it is otherwise report-
able). Pursuant to § 801.1(b)(1)(ii), E is 
deemed to be controlled by ‘‘A,’’ even though 
‘‘A’’ ultimately will receive only one-third of 
the profits of E. Because B and C are consid-
ered as part of ‘‘A,’’ the rules attribute all 
profits to which B and C are entitled (two- 
thirds of the profits of E in this example) to 
‘‘A.’’ 

5. A is the settlor of an irrevocable trust in 
which it does not retain a reversionary inter-
est in the corpus of the trust. A is entitled 
under the trust indenture to designate four 
of the eight trustees of the trust. A controls 
the trust pursuant to § 801.1(b)(2) and is 
deemed to hold the assets that constitute 
the corpus of the trust. Note that the right 
to designate 50 percent or more of the trust-
ees of a business trust that has equity hold-
ers entitled to profits or assets upon dissolu-
tion of the business trust does not constitute 
control. Such business trusts are treated as 
unincorporated entities and control is deter-
mined pursuant to § 801.1(b)(1)(ii). 

(c) Hold. (1) Subject to the provisions 
of paragraphs (c) (2) through (8) of this 
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section, the term hold (as used in the 
terms hold(s), holding, holder and held) 
means beneficial ownership, whether 
direct, or indirect through fiduciaries, 
agents, controlled entities or other 
means. 

Example: If a stockbroker has stock in 
‘‘street name’’ for the account of a natural 
person, only the natural person (who has 
beneficial ownership) and not the stock-
broker (which may have record title) ‘‘holds’’ 
that stock. 

(2) The holdings of spouses and their 
minor children shall be holdings of 
each of them. 

(3) Except for a common trust fund or 
collective investment fund within the 
meaning of 12 CFR 9.18(a) (both of 
which are hereafter referred to in this 
paragraph as ‘‘collective investment 
funds’’), and any revocable trust or an 
irrevocable trust in which the settlor 
retains a reversionary interest in the 
corpus, a trust, including a pension 
trust, shall hold all assets and voting 
securities constituting the corpus of 
the trust. 

Example: Under this paragraph the trust— 
and not the trustee—‘‘holds’’ the voting se-
curities and assets constituting the corpus of 
any irrevocable trust (in which the settlor 
retains no reversionary interest, and which 
is not a collective investment fund). There-
fore, the trustee need not aggregate its hold-
ings of any other assets or voting securities 
with the holdings of the trust for purposes of 
determining whether the requirements of the 
act apply to an acquisition by the trust. 
Similarly, the trustee, if making an acquisi-
tion for its own account, need not aggregate 
its holdings with those of any trusts for 
which it serves as trustee. (However, the 
trustee must aggregate any collective in-
vestment funds which it administers; see 
paragraph (c)(6) of this section.) 

(4) The assets and voting securities 
constituting the corpus of a revocable 
trust or the corpus of an irrevocable 
trust in which the settlor(s) retain(s) a 
reversionary interest in the corpus 
shall be holdings of the settlor(s) of 
such trust. 

(5) Except as provided in paragraph 
(c)(4) of this section, beneficiaries of a 
trust, including a pension trust or a 
collective investment fund, shall not 
hold any assets or voting securities 
constituting the corpus of such trust. 

(6) A bank or trust company which 
administers one or more collective in-

vestment funds shall hold all assets 
and voting securities constituting the 
corpus of each such fund. 

Example: Suppose A, a bank or trust com-
pany, administers collective investment 
funds W, X, Y and Z. Whenever person ‘‘A’’ is 
to make an acquisition, whether of not on 
behalf of one or more of the funds, it must 
aggregate the holdings of W, X, Y and Z in 
determining whether the requirements of the 
act apply to the acquisition. 

(7) An insurance company shall hold 
all assets and voting securities held for 
the benefit of any general account of, 
or any separate account administered 
by, such company. 

(8) A person holds all assets and vot-
ing securities held by the entities in-
cluded within it; in addition to its own 
holding, an entity holds all assets and 
voting securities held by the entities 
which it controls directly or indirectly. 

(d)(1) Affiliate. An entity is an affil-
iate of a person if it is controlled, di-
rectly or indirectly, by the ultimate 
parent entity of such person. 

(2) Associate. For purposes of Items 6 
and 7 of the Form, an associate of an 
acquiring person shall be an entity 
that is not an affiliate of such person 
but: 

(A) Has the right, directly or indi-
rectly, to manage the operations or in-
vestment decisions of an acquiring en-
tity (a ‘‘managing entity’’); or 

(B) Has its operations or investment 
decisions, directly or indirectly, man-
aged by the acquiring person; or 

(C) Directly or indirectly controls, is 
controlled by, or is under common con-
trol with a managing entity; or 

(D) Directly or indirectly manages, is 
managed by, or is under common oper-
ational or investment decision man-
agement with a managing entity. 

Examples: 1. ABC Investment Group has or-
ganized a number of investment partner-
ships. Each of the partnerships is its own ul-
timate parent, but ABC makes the invest-
ment decisions for all of the partnerships. 
One of the partnerships intends to make a 
reportable acquisition. For purposes of Items 
6(c) and 7, each of the other investment part-
nerships, and ABC Investment Group itself 
are associates of the partnership that is the 
acquiring person. In response to Item 6(c)(i), 
the acquiring person will disclose any of its 
5 percent or greater minority holdings that 
generate revenues in any of the same NAICS 
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codes as the acquired entity(s) in the report-
able transaction. In Item 6(c)(ii) it would re-
port any 5 percent or greater minority hold-
ings of its associates in the acquired enti-
ty(s) and in any entities that generate reve-
nues in any of the same NAICS codes as the 
acquired entity(s). In Item 7, the acquiring 
person will indicate whether there are any 
NAICS code overlaps between the acquired 
entity(s) in the reportable transaction, on 
the one hand, and the acquiring person and 
all of its associates, on the other. 

2. XYZ Corporation is its own ultimate 
parent and intends to make a reportable ac-
quisition. Pursuant to a management con-
tract, Fund MNO has the right to manage 
the investments of XYZ Corporation. For the 
HSR filing by XYZ Corporation, Fund MNO 
is an associate of XYZ, as is any other entity 
that either controls, or is controlled by, or 
manages or is managed by Fund MNO or is 
under common control or common invest-
ment management with Fund MNO. 

3. EFG Investment Group has the contrac-
tual power to determine the investments of 
PRS Corporation, which is its own ultimate 
parent. Natural person Mr. X, who is not an 
employee of EFG Investment Group, has 
been contracted by EFG Investment Group 
as its investment manager. When PRS Cor-
poration makes an acquisition, its associates 
include (i) EFG Investment Group, (ii) any 
entity over which EFG Investment Group 
has investment authority, (iii) any entity 
that controls, or is controlled by, EFG In-
vestment Group, (iv) Natural person Mr. X, 
(v) any entity over which Natural person Mr. 
X has investment management authority, 
and (vi) any entity which is controlled by 
Natural person Mr. X, directly or indirectly. 

4. CORP1 controls GP1 and GP2, the sole 
general partners of private equity funds LP1 
and LP2 respectively. LP1 controls GP3, the 
sole general partner of MLP1, a newly 
formed master limited partnership which is 
its own ultimate parent entity. LP2 controls 
GP4, the sole general partner of MLP2, an-
other master limited partnership that is its 
own ultimate parent entity and which owns 
and operates a natural gas pipeline. In addi-
tion, GP4 holds 25 percent of the voting secu-
rities of CORP2, which also owns and oper-
ates a natural gas pipeline. 

MLP1 is acquiring 100 percent of the mem-
bership interests of LLC1, also the owner and 
operator of a natural gas pipeline. MLP2, 
CORP2 and LLC1 all derive revenues in the 
same NAICS code (Pipeline Transportation 
of Natural Gas). All of the entities under 
common investment management of CORP1, 
including GP4 and MLP2, are associates of 
MLP1, the acquiring person. 

In Item 7 of its HSR filing, MLP1 would 
identify MLP2 as an associate that has an 
overlap in pipeline transportation of natural 

gas with LLC1, the acquired person. Because 
GP4 does not control CORP2 it would not be 
listed in Item 7, however, GP4 would be list-
ed in Item 6(c)(ii) as an associate that holds 
25 percent of the voting securities of CORP2. 
In this example, even though there is no di-
rect overlap between the acquiring person 
(MLP1) and the acquired person (LLC1), 
there is an overlap reported for an associate 
(MLP2) of the acquiring person in Item 7. 5. 
LLC is the investment manager for and ulti-
mate parent entity of general partnerships 
GP1 and GP2. GP1 is the general partner of 
LP1, a limited partnership that holds 30 per-
cent of the voting securities of CORP1. GP2 
is the general partner of LP2, which holds 55 
percent of the voting securities of CORP1. 
GP2 also directly holds 2 percent of the vot-
ing securities of CORP1. LP1 is acquiring 100 
percent of the voting securities of CORP2. 
CORP1 and CORP2 both derive revenues in 
the same NAICS code (Industrial Gas Manu-
facturing). 

All of the entities under common invest-
ment management of the managing entity 
LLC, including GP1, GP2, LP2 and CORP1 
are associates of LP1. In Item 6(c)(i) of its 
HSR filing, LP1 would report its own holding 
of 30 percent of the voting securities of 
CORP1. It would not report the 55 percent 
holding of LP2 in Item 6(c)(ii) because it is 
greater than 50 percent. It also would not re-
port GP2’s 2 percent holding because it is 
less than 5 percent. In Item 7, LP1 would 
identify both LP2 and CORP1 as associates 
that derive revenues in the same NAICS code 
as CORP2. 

6. LLC is the investment manager for GP1 
and GP2 which are the general partners of 
limited partnerships LP1 and LP2, respec-
tively. LLC holds no equity interests in ei-
ther general partnership but manages their 
investments and the investments of the lim-
ited partnerships by contract. LP1 is newly 
formed and its own ultimate parent entity. 
It plans to acquire 100 percent of the voting 
securities of CORP1, which derives revenues 
in the NAICS code for Consumer Lending. 
LP2 controls CORP2, which derives revenues 
in the same NAICS code. All of the entities 
under the common management of LLC, in-
cluding LP2 and CORP2, are associates of 
LP1. For purposes of Item 7, LP1 would re-
port LP2 and CORP2 as associates that de-
rive revenues in the NAICS code that over-
laps with CORP1. Even though the invest-
ment manager (LLC) holds no equity inter-
est in GP1 or GP2, the contractual arrange-
ment with them makes them associates of 
LP1 through common management. 
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7. Corporation A is its own ultimate parent 
entity and is making an acquisition of Cor-
poration B. Although Corporation A is oper-
ationally managed by its officers and its in-

vestments, including the acquisition of Cor-
poration B, are managed by its directors, 
neither the officers nor directors are consid-
ered associates of A. 
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8. Limited partnership A is an investment 
partnership that is making an acquisition. 
LLC B has no equity interest in A, but has a 
contract to manage its investments for a fee. 
LLC B has an investment committee com-
prised of twelve of its employees that makes 
the actual investment decisions. LLC B is an 
associate of A but none of the twelve em-
ployees are associates of A, as LLC B is a 
managing entity and the twelve individuals 
are merely its employees. Contrast this with 
example 3 where a managing entity, EFG, is 
itself managed by another entity, Mr. X, who 
is thus an associate. 

9. GP is the general partner of FUND. GP 
has contracted with LLC to act as an invest-
ment advisor with respect to FUND’s invest-
ments. In this role, LLC acts as a consultant 
who makes recommendations to GP on what 
portfolio companies FUND should invest in. 
The recommendations are non-binding and 
GP is the only entity that has the authority 
to exercise investment discretion over 
FUND’s acquisitions of interests in portfolio 
companies. In this example, GP is an asso-
ciate of FUND, while LLC is not. 

10. GP A is the general partner and invest-
ment manager of FUND A1. Mr. X is a prin-
cipal in the A family of private equity funds 
and has the contractual right to veto certain 
proposed actions of GP A and FUND A1, for 
example, divestitures of stock that would re-
sult in a change of control in a portfolio 
company. His contractual right to veto cer-
tain proposed actions does not constitute 
managing operations. Mr. X does not have 
the authority under the contract to veto pro-
posed investments of FUND A1 directed by 
GP A or to direct GP A to authorize invest-
ments by FUND A1. In this example, GP A is 
an associate of FUND A1, while Mr. X is not. 

11. LLC is the general partner of LP and 
has entered into a management contract to 
exercise investment discretion over LP’s in-
vestments in portfolio companies as well as 
to provide certain other administrative serv-
ices for LP. Mr. Y is the managing member 
of LLC and as such is the person who actu-
ally makes the investment decisions on be-
half of LLC. Mr. Y has no management con-
tract with either LLC or LP. In this exam-
ple, LLC is an associate of LP, while Mr. Y 
is not. Compare with Example 7 where offi-
cers and directors of a corporation are not 
associates of the corporation. 

12. GP is the general partner of LP and has 
entered into a management contract to exer-
cise investment discretion over LP’s invest-
ments in portfolio companies. GP has en-
tered into a contract with CORP, under 
which CORP will manage building mainte-
nance and certain back office functions (e.g., 
maintenance of phones and computers, ac-
counting, IT and human resources) for LP. 
GP is an associate of LP because it manages 
LP’s investments. However, the management 
services provided by CORP do not constitute 

operational management, therefore, CORP is 
not an associate of LP. 

(e)(1)(i) United States person. The term 
United States person means a person the 
ultimate parent entity of which— 

(A) Is incorporated in the United 
States, is organized under the laws of 
the United States or has its principal 
offices within the United States; or 

(B) If a natural person, either is a cit-
izen of the United States or resides in 
the United States. 

(ii) United States issuer. The term 
United States issuer means an issuer 
which is incorporated in the United 
States, is organized under the laws of 
the United States or has its principal 
offices within the United States. 

(2)(i) Foreign person. The term foreign 
person means a person the ultimate 
parent entity of which— 

(A) Is not incorporated in the United 
States, is not organized under the laws 
of the United States and does not have 
its principal offices within the United 
States; or 

(B) If a natural person, neither is a 
citizen of the United States nor resides 
in the United States. 

(ii) Foreign issuer. The term foreign 
issuer means an issuer which is not in-
corporated in the United States, is not 
organized under the laws of the United 
States and does not have its principal 
offices within the United States. 

(f)(1)(i) Voting securities. The term 
voting securities means any securities 
which at present or upon conversion 
entitle the owner or holder thereof to 
vote for the election of directors of the 
issuer, or of an entity included within 
the same person as the issuer. 

(ii) Non-corporate interest. The term 
‘‘non-corporate interest’’ means an in-
terest in any unincorporated entity 
which gives the holder the right to any 
profits of the entity or in the event of 
dissolution of that entity the right to 
any of its assets after payment of its 
debts. These unincorporated entities 
include, but are not limited to, general 
partnerships, limited partnerships, 
limited liability partnerships, limited 
liability companies, cooperatives and 
business trusts; but these unincor-
porated entities do not include trusts 
that are irrevocable and/or in which 
the settlor does not retain a rever-
sionary interest and any interest in 

VerDate Mar<15>2010 14:34 Mar 20, 2012 Jkt 226052 PO 00000 Frm 00675 Fmt 8010 Sfmt 8010 Y:\SGML\226052.XXX 226052w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



666 

16 CFR Ch. I (1–1–12 Edition) § 801.1 

such a trust is not a non-corporate in-
terest as defined by this rule. 

(2) Convertible voting security. The 
term convertible voting security means a 
voting security which presently does 
not entitle its owner or holder to vote 
for directors of any entity. 

(3) Conversion. The term conversion 
means the exercise of a right inherent 
in the ownership or holding of par-
ticular voting securities to exchange 
such securities for securities which 
presently entitle the owner or holder 
to vote for directors of the issuer or of 
any entity included within the same 
person as the issuer. 

Examples: 1. The acquisition of convertible 
debentures which are convertible into com-
mon stock is an acquisition of ‘‘voting secu-
rities.’’ However, § 802.31 exempts the acqui-
sition of such securities from the require-
ments of the act, provided that they have no 
present voting rights. 

2. Options and warrants are also ‘‘voting 
securities’’ for purposes of the act, because 
they can be exchanged for securities with 
present voting rights. Section 802.31 exempts 
the acquisition of options and warrants as 
well, since they do not themselves have 
present voting rights and hence are convert-
ible voting securities. Notification may be 
required prior to exercising options and war-
rants, however. 

3. Assume that X has issued preferred 
shares which presently entitle the holder to 
vote for directors of X, and that these shares 
are convertible into common shares of X. Be-
cause the preferred shares confer a present 
right to vote for directors of X, they are 
‘‘voting securities.’’ (See § 801.1(f)(1).) They 
are not ‘‘convertible voting securities,’’ how-
ever, because the definition of that term ex-
cludes securities which confer a present 
right to vote for directors of any entity. (See 
§ 801.1(f)(2).) Thus, an acquisition of these 
preferred shares issued by X would not be ex-
empt as an acquisition of ‘‘convertible vot-
ing securities.’’ (See § 802.31.) If the criteria 
in section 7A(a) are met, an acquisition of 
X’s preferred shares would be subject to the 
reporting and waiting period requirements of 
the Act. Moreover, the conversion of these 
preferred shares into common shares of X 
would also be potentially reportable, since 
the holder would be exercising a right to ex-
change particular voting securities for dif-
ferent voting securities having a present 
right to vote for directors of the issuer. Be-
cause this exchange would be a ‘‘conver-
sion,’’ § 801.30 would apply. (See § 801.30(a)(6).) 

(g)(1) Tender offer. The term tender 
offer means any offer to purchase vot-
ing securities which is a tender offer 

within the meaning of section 14 of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78n. 

(2) Cash tender offer. The term cash 
tender offer means a tender offer in 
which cash is the only consideration 
offered to the holders of the voting se-
curities to be acquired. 

(3) Non-cash tender offer. The term 
non-cash tender offer means any tender 
offer which is not a cash tender offer. 

(h) Notification threshold. The term 
‘‘notification threshold’’ means: 

(1) An aggregate total amount of vot-
ing securities of the acquired person 
valued at greater than $50 million (as 
adjusted) but less than $100 million (as 
adjusted); 

(2) An aggregate total amount of vot-
ing securities of the acquired person 
valued at $100 million (as adjusted) or 
greater but less than $500 million (as 
adjusted); 

(3) An aggregate total amount of vot-
ing securities of the acquired person 
valued at $500 million (as adjusted) or 
greater; 

(4) Twenty-five percent of the out-
standing voting securities of an issuer 
if valued at greater than $1 billion (as 
adjusted); or 

(5) Fifty percent of the outstanding 
voting securities of an issuer if valued 
at greater than $50 million (as ad-
justed). 

(i)(1) Solely for the purpose of invest-
ment. Voting securities are held or ac-
quired ‘‘solely for the purpose of in-
vestment’’ if the person holding or ac-
quiring such voting securities has no 
intention of participating in the formu-
lation, determination, or direction of 
the basic business decisions of the 
issuer. 

Example: If a person holds stock ‘‘solely for 
the purpose of investment’’ and thereafter 
decides to influence or participate in man-
agement of the issuer of that stock, the 
stock is no longer held ‘‘solely for the pur-
pose of investment.’’ 

(2) Investment assets. The term invest-
ment assets means cash, deposits in fi-
nancial institutions, other money mar-
ket instruments, and instruments evi-
dencing government obligations. 

(j) Engaged in manufacturing. A per-
son is engaged in manufacturing if it 
produces and derives annual sales or 
revenues in excess of $1 million from 
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products within industries in Sectors 
31–33 as coded by the North American 
Industry Classification System (2002 
Edition) published by the Executive Of-
fice of the President, Office of Manage-
ment and Budget. 

(k) United States. The term United 
States shall include the several States, 
the territories, possessions, and com-
monwealths of the United States, and 
the District of Columbia. 

(l) Commerce. The term commerce shall 
have the meaning ascribed to that 
term in section 1 of the Clayton Act, 15 
U.S.C. 12, or section 4 of the Federal 
Trade Commission Act, 15 U.S.C. 44. 

(m) The act. References to ‘‘the act’’ 
refer to Section 7A of the Clayton Act, 
15 U.S.C. 18a, as added by section 201 of 
the Hart-Scott-Rodino Antitrust Im-
provements Act of 1976, Pub. L. 94–435, 
90 Stat. 1390, and as amended by Pub. 
L. 106–553, 114 Stat. 2762. References to 
‘‘Section 7A( )’’ refer to subsections of 
Section 7A of the Clayton Act. Ref-
erences to ‘‘this section’’ refer to the 
section of these rules in which the 
term appears. 

(n) (as adjusted). The parenthetical 
‘‘(as adjusted)’’ refers to the adjusted 
values published in the FEDERAL REG-
ISTER notice titled ‘‘Revised Jurisdic-
tional Threshold for Section 7A of the 
Clayton Act.’’ This FEDERAL REGISTER 
notice will be published in January of 
each year and the values contained 
therein will be effective as of the effec-
tive date published in the FEDERAL 
REGISTER notice and will remain effec-
tive until superseded in the next cal-
endar year. The notice will also be 
available at http://www.ftc.gov. Such ad-
justed values will be calculated in ac-
cordance with Section 7A(a)(2)(A) and 
will be rounded up to the next highest 
$100,000. 

[43 FR 33537, July 31, 1978, as amended at 48 
FR 34429, July 29, 1983; 52 FR 20063, May 29, 
1987; 66 FR 8687, Feb. 1, 2001; 66 FR 23565, May 
9, 2001; 68 FR 2430, Jan. 17, 2003; 70 FR 4990, 
Jan. 31, 2005; 70 FR 11510, Mar. 8, 2005; 70 FR 
73372, Dec. 12, 2005; 70 FR 77313, Dec. 30, 2005; 
76 FR 42479, July 19, 2011] 

§ 801.2 Acquiring and acquired per-
sons. 

(a) Any person which, as a result of 
an acquisition, will hold voting securi-
ties or assets, either directly or indi-

rectly, or through fiduciaries, agents, 
or other entities acting on behalf of 
such person, is an acquiring person. 

Example: Assume that corporations A and 
B, which are each ultimate parent entitles of 
their respective ‘‘persons,’’ created a joint 
venture, corporation V, and that each holds 
half of V’s shares. Therefore, A and B each 
control V (see § 801.1(b)), and V is included 
within two persons, ‘‘A’’ and ‘‘B.’’ Under this 
section, if V is to acquire corporation X, 
both ‘‘A’’ and ‘‘B’’ are acquiring persons. 

(b) Except as provided in paragraphs 
(a) and (b) of § 801.12, the person(s) 
within which the entity whose assets 
or voting securities are being acquired 
is included, is an acquired person. 

Examples: 1. Assume that person ‘‘Q’’ will 
acquire voting securities of corporation X 
held by ‘‘P’’ and that X is not included with-
in person ‘‘P.’’ Under this section, the ac-
quired person is the person within which X is 
included, and is not ‘‘P.’’ 

2. In the example to paragraph (a) of this 
section, if V were to be acquired by X, then 
both ‘‘A’’ and ‘‘B’’ would be acquired persons. 

(c) For purposes of the act and these 
rules, a person may be an acquiring 
person and an acquired person with re-
spect to separate acquisitions which 
comprise a single transaction. 

(d)(1)(i) Mergers and consolidations 
are transactions subject to the act and 
shall be treated as acquisitions of vot-
ing securities. 

(ii) In a merger, the person which, 
after consummation, will include the 
corporation in existence prior to con-
summation which is designated as the 
surviving corporation in the plan, 
agreement, or certificate of merger re-
quired to be filed with State authori-
ties to effectuate the transaction shall 
be deemed to have made an acquisition 
of voting securities. 

(2)(i) Any person party to a merger or 
consolidation is an acquiring person if, 
as a result of the transaction, such per-
son will hold any assets or voting secu-
rities which it did not hold prior to the 
transaction. 

(ii) Any person party to a merger or 
consolidation is an acquired person if, 
as a result of the transaction, the as-
sets or voting securities of any entity 
included within such person will be 
held by any other person. 

(iii) All persons party to a trans-
action as a result of which all parties 
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