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communication relevant to the merits 
of a proceeding. 

(b) Procedures for handling ex parte 
communications. A Commissioner, Ad-
ministrative Law Judge or Commission 
decisional employee who receives, or 
who makes or knowingly causes to be 
made, an ex parte communication pro-
hibited by paragraph (a) of this section 
shall: 

(1) Place on the public record of the 
proceeding: 

(i) All such written communications; 
(ii) Memoranda stating the substance 

of all such oral communications; and 
(iii) All written responses, and 

memoranda stating the substance of all 
oral responses, to the materials de-
scribed in paragraphs (b)(1) (i) and (ii) 
of this section; and 

(2) Promptly give written notice of 
such communication and responses 
thereto to all parties to the pro-
ceedings to which the communication 
or responses relate. 

(c) Sanctions. (1) Upon receipt of an ex 
parte communication knowingly made 
or knowingly caused to be made by a 
party in violation of the prohibition 
contained in paragraph (a)(1) of this 
section, the Commission, Administra-
tive Law Judge, or Judgment Officer 
may, to the extent consistent with the 
interests of justice and the policy of 
the Act, require the party to show 
cause why his claim or interest in the 
proceeding should not be dismissed, de-
nied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation. 

(2) Any attorney or accountant who 
knowingly makes or knowingly causes 
to be made, or who knowingly solicits 
or knowingly causes the solicitation of, 
an ex parte communication which vio-
lates the prohibitions contained in 
paragraph (a) of this section may be 
deemed to have engaged in unpro-
fessional conduct of the type pro-
scribed by 17 CFR 14.8(c). 

(3) Any Commissioner, Administra-
tive Law Judge, or Commission 
decisional employee who knowingly 
makes or knowingly causes to be made, 
or who knowingly solicits or know-
ingly causes the solicitation of, an ex 
parte communication which violates 
the prohibitions contained in para-
graph (a) of this section may be deemed 

to have engaged in conduct of the type 
proscribed by 5 CFR 2635.101(b). 

(d) Applicability of prohibitions and 
sanctions against ex parte communica-
tions. (1) The prohibitions of this sec-
tion against ex parte communications 
shall apply: 

(i) To any person who has actual 
knowledge that a proceeding has been 
or will be commenced by order of the 
Commission; and 

(ii) To all persons after public notice 
has been given that a proceeding has 
been or will be commenced by order of 
the Commission. 

(2) The prohibitions of this section 
shall remain in effect until a final 
order has been entered in the pro-
ceeding which is no longer subject to 
review by the Commission or to appel-
late review by a court. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9636, Mar. 1, 1994] 

§ 12.8 Separation of functions. 

(a) A Judgment Officer, or Adminis-
trative Law Judge will not be respon-
sible to or subject to the supervision or 
direction of any officer, employee, or 
agent of the Commission engaged in 
the performance of investigative or 
prosecutorial functions for the Com-
mission. 

(b) No officer, employee, or agent of 
the Federal Government engaged in the 
performance of investigative or pros-
ecutorial functions in connection with 
any proceeding shall, in that pro-
ceeding or a factually related pro-
ceeding, participate or advise in the de-
cision of a Judgment Officer, or Admin-
istrative Law Judge, except as a wit-
ness in the proceeding, without the ex-
press written consent of the parties to 
the proceeding. This provision shall 
not apply to the Commissioners. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992] 

§ 12.9 Practice before the Commission. 

(a) Practice—(1) By non-attorneys. An 
individual may appear pro se (on his 
own behalf); a general partner may rep-
resent the partnership; a bona fide offi-
cer of a corporation, trust or associa-
tion may represent the corporation, 
trust or association. 
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