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customer of the debtor without inter-
vention of the trustee and without in-
cluding such physical commodity or 
the payment for such physical com-
modity in any bankruptcy distribution: 
Provided, however, That a customer 
shall not be relieved of his obligation 
to make or take delivery for the sole 
reason that delivery must be made or 
taken from a commodity broker which 
is a debtor; and 

(2) Recognize that the equity of a 
customer of the debtor in a commodity 
contract upon which delivery is made 
or taken must be included in the net 
equity claim of that customer and, as 
such, can only be distributed pro rata 
at the time of, and as part of, any dis-
tributions to customers made by the 
trustee. 

(c) Delivery made or taken within the 
debtor’s estate. (1) Any property in a de-
livery account which is part of the 
debtor’s estate on the date of the order 
for relief may be returned under the 
terms set forth in § 190.08(d)(1)(ii). 

(2) If the property to be delivered is 
part of the debtor’s estate on the date 
of the order for relief and a customer of 
the debtor is required to make deliv-
ery, the trustee must make delivery in 
the same manner as if no bankruptcy 
had occurred and the party by whom 
delivery is taken must pay the full no-
tice price or strike price for delivery. 

(3) If delivery is to be made or taken 
on behalf of a house account the trust-
ee must either make or take delivery, 
as the case may be, on behalf of the 
debtor’s estate: Provided, That if the 
trustee, at any time, takes delivery of 
a physical commodity, the trustee 
must convert that physical commodity 
to cash as promptly as possible. 

(Secs. 2(a), 4c, 4d, 4g, 5, 5a, 8a, 15, 19 and 20 of 
the Commodity Exchange Act, as amended 
by the Futures Trading Act of 1982, Pub. L. 
97–444, 96 Stat. 2294 (1983), 7 U.S.C. 2 and 4a, 
6c, 6d, 6g, 7, 7a, 12a, 19, 23 and 24 (1976 & Supp. 
V. 1981 and Pub. L. 97–444); secs. 761–766 of the 
Bankruptcy Reform Act of 1978, as amended 
by the Bankruptcy Act Amendments, Pub. L. 
97–222, 96 Stat. 235 (1982), 11 U.S.C. 761–766 
(Supp. V. 1981 as amended by Pub. L. 97–222)) 

[48 FR 8739, Mar. 1, 1983, as amended at 48 FR 
28980, June 24, 1983; 59 FR 5704, Feb. 8, 1994] 

EFFECTIVE DATE NOTE: At 77 FR 6381, Feb. 
7, 2012, § 190.05 was amended by revising para-
graph (b) introductory text, effective April 9, 

2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 190.05 Making and taking delivery on com-
modity contracts. 

* * * * * 

(b) Rules for deliveries on behalf of a customer 
of a debtor.Except in the case of a commodity 
contract which is settled in cash, each des-
ignated contract market, swap execution fa-
cility, or clearing organization shall adopt, 
maintain in effect and enforce rules which 
have been submitted in accordance with sec-
tion 5c(c) of the Act for approval by the 
Commission, which: 

* * * * * 

§ 190.06 Transfers. 
(a) Transfer rules. No self-regulatory 

organization or clearing organization 
may adopt, maintain in effect or en-
force rules which: 

(1) Are inconsistent with the provi-
sions of this part; 

(2) Interfere with the acceptance by 
its members of open commodity con-
tracts and the equity margining or se-
curing such contracts from futures 
commission merchants, or persons 
which are required to be registered as 
futures commission merchants, which 
are required to transfer accounts pur-
suant to § 1.17(a)(4) of this chapter; or 

(3) Prevent the acceptance by its 
members of transfers of open com-
modity contracts and the equity mar-
gining or securing such contracts from 
futures commission merchants with re-
spect to which a petition in bank-
ruptcy has been filed, if such transfers 
have been approved by the Commis-
sion. 
Provided, however, That this paragraph 
shall not limit the exercise of any con-
tractual right of a self-regulatory orga-
nization or clearing organization to 
liquidate open commodity contracts. 

(b) Notice. Unless notice has been 
filed pursuant to § 1.65(b) of this chap-
ter, if a futures commission merchant, 
or a person required to be registered as 
a futures commission merchant, in-
tends to transfer commodity contracts 
held by or for a commodity broker 
from or for the account of a customer 
to another person registered as a fu-
tures commission merchant after a pe-
tition in bankruptcy has been filed by 
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or against such commodity broker, the 
transferor must notify the Commission 
no later than is required under 
§ 190.02(a)(2). 

(c) Financial requirements for trans-
ferees. (1) No transfer may be made 
which would cause the transferee to be 
in violation of the minimum financial 
requirements set forth in this chapter. 

(2) A transferee may accept a trans-
fer of open commodity contracts even 
though the money, securities and other 
property eligible for transfer under the 
regulations contained in this part is in-
sufficient to fully margin such posi-
tions, if the transferee agrees to accept 
the transfer subject to any loss due to 
the failure to recover such deficiency 
from the customers whose contracts it 
has accepted or from the estate of the 
debtor. 

(3) The transferee of a commodity 
contract for which notice is given 
under § 190.06(b)(2) must keep that con-
tract open one business day after its 
receipt, unless the customer for whom 
the transfer is made fails to respond 
within a reasonable time to a margin 
call for the difference between the mar-
gin transferred with such contract and 
the margin which such transferee 
would require with respect to a similar 
commodity contract held for the ac-
count of a customer in the ordinary 
course of business. 

(4) No commission may be collected 
by the transferor with respect to the 
transfer of an open commodity con-
tract for which notice is given under 
§ 190.06(b)(2). 

(d) Customer instructions—(1) Customer 
instructions. A commodity broker must 
provide an opportunity for each cus-
tomer to specify when undertaking its 
first hedging contract whether, in the 
event of bankruptcy, such customer 
prefers that open commodity contracts 
held in a hedging account be liquidated 
by the trustee without seeking cus-
tomer instructions. Such commodity 
broker may obtain evidence of the cus-
tomer instructions as provided in 
§ 1.55(d) of this chapter. 

(2) Record of customer instructions. 
Each futures commission merchant 
must indicate prominently in the ac-
counting records in which it maintains 
open trade balances any customer ac-
counts which are hedging accounts for 

which the customer has not specified 
that it prefers open contracts to be liq-
uidated in bankruptcy by the trustee 
without instruction. 

(e) Eligibility for transfer under section 
764(b) of the Bankruptcy Code—(1) Ac-
counts eligible for transfer. Subject to 
the requirements of paragraph (e)(2) of 
this section, all accounts are eligible 
for transfer after the filing date pursu-
ant to section 764(b) of the Bankruptcy 
Code, except: 

(i) House accounts or the accounts of 
general partners of the debtor if the 
debtor is a partnership; 

(ii) Leverage accounts, if the debtor 
is the leverage transaction merchant 
with respect to such accounts; 

(iii) Dealer option accounts, if the 
debtor is the dealer option grantor 
with respect to such accounts; 

(iv) Accounts which contain no open 
commodity contracts; or 

(v) Accounts which are in deficit. 
(2) Amount of equity which may be 

transferred. In no case may money, se-
curities or property be transferred in 
respect of any eligible account if the 
value of such money, securities or 
property would exceed the funded bal-
ance of such account based on available 
information as of the close of business 
on the business day immediately pre-
ceding transfer less the value on the 
date of return or transfer of any prop-
erty previously returned or transferred 
with respect thereto. 

(f) Special rules for transfers under sec-
tion 764(b) of the Bankruptcy Code—(1) 
Dealer options—(i) Eligibility for transfer. 
Prior to exercise, any dealer option 
contract held by or for the account of 
a debtor which is a futures commission 
merchant from or for the account of a 
customer may be transferred even if 
the funded balance available for trans-
fer which is attributable to such con-
tract does not equal 100% of the por-
tion of the purchase price required to 
be segregated with respect to such con-
tract: Provided, That a dealer option 
contract will be eligible for transfer 
only if any deficiency in the funded 
balance of the customer account in 
which it is held is not due to amounts 
owed by such customer to the debtor; 
and, Provided further, That the trans-
feree of any dealer option contract 
need not segregate more than an 
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amount equal to that portion of the 
purchase price due the grantor which is 
transferred with the contract which 
should be equal to the grantor’s funded 
balance in the portion of the purchase 
price segregated less any reasonable re-
serve established by the trustee for the 
nonrecovery of overpayments. 

(ii) Obligation of the dealer option 
grantor. In the event of the transfer of 
a dealer option contract pursuant to 
this section, the failure of the debtor 
futures commission merchant to seg-
regate 100% of the purchase price due 
the grantor for such contract, or the 
failure of the dealer option grantor to 
collect 100% of such purchase price due 
the grantor, shall not excuse the dealer 
option grantor from its obligation to 
perform such contract in full upon its 
exercise, without any setoff or set 
aside for the premium deficiency. 

(2) Clearing organizations. Commodity 
contracts held by a clearing organiza-
tion which is a debtor may not be 
transferred. 

(3) Partial transfers—(i) Of the cus-
tomer estate. If all eligible customer ac-
counts held by a debtor cannot be 
transferred under this section, a par-
tial transfer may nonetheless be made. 
The Commission will not disapprove 
such a transfer for the sole reason that 
it was a partial transfer if it would pre-
fer the transfer of accounts, the liq-
uidation of which could adversely af-
fect the market or the bankrupt estate. 
Any dealer option contract held by or 
for the account of a debtor which is a 
futures commission merchant from or 
for the account of a customer which 
has not previously been transferred, 
and is eligible for transfer, must be 
transferred on or before the close of 
business on the tenth business day 
after entry of the order for relief. 

(ii) Of a customer account. If all of a 
customer’s open commodity contracts 
cannot be transferred under this sec-
tion, a partial transfer of contracts 
may be made. A partial transfer may 
be effected by liquidating that portion 
of the open commodity contracts held 
by a customer which represents suffi-
cient equity to permit the transfer of 
the remainder. If any commodity con-
tracts to be transferred in a partial 
transfer are part of a spread or strad-
dle, both sides of such spread or strad-

dle must be transferred or neither side 
may be transferred. 

(g) Prohibition on avoidance of trans-
fers under section 764(b) of the Bank-
ruptcy Code—(1) Pre-relief transfers. Not-
withstanding the provisions of para-
graph (e) of this section, the following 
transfers may not be avoided by a 
trustee: 

(i) The transfer of commodity ac-
counts prior to the entry of the order 
for relief in compliance with § 1.17(a)(4) 
of this chapter unless such transfer is 
disapproved by the Commission; or 

(ii) The transfer prior to the order for 
relief by a public customer, including a 
transfer by a public customer which is 
a commodity broker, of commodity ac-
counts held from or for the account of 
such customer by or on behalf of the 
debtor unless: 

(A) The customer acted in collusion 
with the debtor or its principals to ob-
tain a greater share of the bankrupt es-
tate than that to which it would be en-
titled in a bankruptcy distribution; or 

(B) The transfer is disapproved by the 
Commission. 

(2) Post-relief transfers. On or after the 
entry of the order for relief, the fol-
lowing transfers to one or more trans-
ferees may not be avoided by the trust-
ee: 

(i) The transfer of a customer ac-
count eligible to be transferred under 
paragraph (e) or (f) of this section made 
by the trustee of the commodity 
broker or by any self-regulatory orga-
nization or clearing organization of the 
commodity broker: 

(A) On or before the close of business 
on the fourth business day after the 
entry of the order for relief; and 

(B) The Commission is notified in ac-
cordance with § 190.02(a)(2) prior to the 
transfer and does not disapprove the 
transfer; or 

(ii) The transfer of a customer ac-
count at the direction of the Commis-
sion on or before the close of business 
on the fourth business day after the 
order for relief upon such terms and 
conditions as the Commission may 
deem appropriate and in the public in-
terest. 

(3) Withdrawals prior to bankruptcy. 
The withdrawal or settlement of a 
commodity account by a public cus-
tomer including a public customer 
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which is a commodity broker, prior to 
the filing date may not be avoided by a 
trustee unless: 

(i) The customer making the with-
drawal or settlement acted in collusion 
with the debtor or its principals to ob-
tain a greater share of the bankruptcy 
estate than that to which such cus-
tomer would be entitled in a bank-
ruptcy distribution; or 

(ii) The withdrawal or settlement is 
disapproved by the Commission. 

(h) Commission action. Notwith-
standing any other provision of this 
section, in appropriate cases and to 
protect the public interest, the Com-
mission may: 

(1) Prohibit the transfer of customer 
accounts; or 

(2) Permit transfers of accounts 
which do not comply with the require-
ments of this section. 

[48 FR 8739, Mar. 1, 1983; 48 FR 15122 and 
15123, Apr. 7, 1983; 58 FR 17505, Apr. 5, 1993] 

EFFECTIVE DATE NOTE: At 77 FR 6381, Feb. 
7, 2012, § 190.07 was amended by removing 
paragraph (e)(1)(iv) and redesignate para-
graph (e)(1)(v) as (e)(1)(iv); revise paragraphs 
(a), (e)(1)(iii), (e)(2), (f)(3)(i), (g)(2) and add 
paragraph (g)(1)(iii), effective April 9, 2012. 
For the convenience of the user, the added 
and revised text is set forth as follows: 

§ 190.06 Transfers. 
(a) Transfer rules. No clearing organization 

or other self-regulatory organization may 
adopt, maintain in effect or enforce rules 
which: 

(1) Are inconsistent with the provisions of 
this part; 

(2) Interfere with the acceptance by its 
members of open commodity contracts and 
the equity margining or securing such con-
tracts from futures commission merchants, 
or persons which are required to be reg-
istered as futures com-mission merchants, 
which are required to transfer accounts pur-
suant to § 1.17(a)(4) of this chapter; or 

(3) Prevent the acceptance by its members 
of transfers of open commodity contracts 
and the equity margining or securing such 
contracts from futures commission mer-
chants with respect to which a petition in 
bankruptcy has been filed, if such transfers 
have been approved by the Commission. Pro-
vided, however, that this paragraph shall not 
limit the exercise of any contractual right of 
a clearing organization or other registered 
entity to liquidate open commodity con-
tracts. 

* * * * * 

(e) * * * 
(1) * * * 
(iii) Dealer option accounts, if the debtor is 

the dealer option grantor with respect to 
such accounts; or 

* * * * * 

(2) Amount of equity which may be trans-
ferred. In no case may money, securities or 
property be transferred in respect of any eli-
gible account if the value of such money, se-
curities or property would exceed the funded 
balance of such account based on available 
information as of the calendar day imme-
diately preceding transfer less the value on 
the date of return or transfer of any property 
previously returned or transferred with re-
spect thereto. 

(f) * * * 
(3) * * * 
(i) Of the customer estate. If all eligible cus-

tomer accounts held by a debtor cannot be 
transferred under this section, a partial 
transfer may nonetheless be made. The Com-
mission will not disapprove such a transfer 
for the sole reason that it was a partial 
transfer if it would prefer the transfer of ac-
counts, the liquidation of which could ad-
versely affect the market or the bankrupt es-
tate. Any dealer option contract held by or 
for the account of a debtor which is a futures 
commission merchant from or for the ac-
count of a customer which has not pre-
viously been transferred, and is eligible for 
transfer, must be transferred on or before 
the seventh calendar day after entry of the 
order for relief. 

* * * * * 

(g) * * * 
(1) * * * 
(iii) The transfer prior to the order for re-

lief by a clearing organization of one or more 
accounts held for or on behalf of customers 
of the debtor, provided that (I) the money, 
securities, or other property accompanying 
such transfer did not exceed the funded bal-
ance of each account based on available in-
formation as of the close of business on the 
business day immediately preceding such 
transfer less the value on the date of return 
or transfer of any property previously re-
turned or transferred thereto, and (II) the 
transfer is not disapproved by the Commis-
sion. 

(2) Post-relief transfers. On or after the 
entry of the order for relief, the following 
transfers to one or more transferees may not 
be avoided by the trustee: 

(i) The transfer of a customer account eli-
gible to be transferred under paragraph (e) or 
(f) of this section made by the trustee of the 
commodity broker or by any self-regulatory 
organization of the commodity broker: 
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(A) On or before the seventh calendar day 
after the entry of the order for relief; and 

(B) The Commission is notified in accord-
ance with § 190.02(a)(2) prior to the transfer 
and does not disapprove the transfer; or 

(ii) The transfer of a customer account at 
the direction of the Commission on or before 
the seventh calendar day after the order for 
relief upon such terms and conditions as the 
Commission may deem appropriate and in 
the public interest. 

* * * * * 

§ 190.07 Calculation of allowed net eq-
uity. 

Allowed net equity shall be computed 
as follows: 

(a) Allowed claim. The allowed net eq-
uity claim of a customer shall be equal 
to the aggregate of the funded balances 
of such customer’s net equity claim for 
each account class plus or minus the 
adjustments specified in paragraph (d) 
of this section. 

(b) Net equity. Net equity means the 
total claim of a customer against the 
estate of the debtor based on the com-
modity contracts held by the debtor for 
or on behalf of such customer less any 
indebtedness of the customer to the 
debtor. Net equity shall be calculated 
as follows: 

(1) Step 1—Equity determination. De-
termine the equity balance of each cus-
tomer account by computing, with re-
spect to such account, the sum of: 

(i) The ledger balance; 
(ii) The open trade balance; and 
(iii) The current realizable market 

value, determined as of the close of the 
market on the last preceding market 
day, of any securities or other property 
held by or for the debtor from or for 
such account, plus accrued interest, if 
any. 

(A) For the purposes of this para-
graph (b)(1), the ledger balance of a 
customer account shall be calculated 
by adding: 

(1) Cash deposited to purchase, mar-
gin, guarantee, secure, or settle a com-
modity contract; 

(2) Except as is otherwise provided in 
this chapter, the cash proceeds of such 
cash, or of securities or other property 
referred to in paragraph (b)(1) of this 
section held from or for the customer 
by or for the account of the commodity 
broker; and 

(3) Gains realized on trades, and 
(B) Subtracting from the result: 
(1) Losses realized on trades; 
(2) Disbursements to or on behalf of 

the customer; and 
(3) The normal costs attributable to 

the payment of commissions, broker-
age, interest, taxes, storage, trans-
action fees, insurance and other costs 
and charges lawfully incurred in con-
nection with the purchase, sale, exer-
cise, or liquidation of any commodity 
contract in such account. For purposes 
of this paragraph (b)(1), the open trade 
balance of a customer’s account shall 
be computed by subtracting the unreal-
ized loss in value of the open com-
modity contracts held by or for such 
account from the unrealized gain in 
value of the open commodity contracts 
held by or for such account. In calcu-
lating the ledger balance or open trade 
balance of any customer, exclude any 
security futures products, any gains or 
losses realized on trades in such prod-
ucts, any property received to margin, 
guarantee or secure such products (in-
cluding interest thereon or the pro-
ceeds thereof), to the extent any of the 
foregoing are held in a securities ac-
count, and any disbursements to or on 
behalf of such customer in connection 
with such products or such property 
held in a securities account. 

(2) Step 2—Customer determination (ag-
gregation). Aggregate the credit and 
debit equity balances of all accounts of 
the same class held by a customer in 
the same capacity. Paragraphs (b)(2)(i) 
through (b)(2)(xiii) of this section pre-
scribe which accounts must be treated 
as being held in the same capacity and 
which accounts must be treated as 
being held in a separate capacity. 

(i) Except as otherwise provided in 
this paragraph (b)(2), all accounts 
which are maintained with a debtor in 
a person’s name and which, under this 
paragraph (b)(2), are deemed to be held 
by that person in its individual capac-
ity shall be deemed to be held in the 
same capacity. 

(ii) An account maintained with a 
debtor by a guardian, custodian, or 
conservator for the benefit of a ward, 
or for the benefit of a minor under the 
Uniform Gift to Minors Act, shall be 
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