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registered as a futures commission
merchant and carries such account on
its records, shall be deemed to be a
Cleared Swaps Customer Account and
not a Cleared Swaps Proprietary Ac-
count of such association, unless the
shareholder or member is an officer, di-
rector, or manager of the association.

Clearing Member. This term means
any person that has clearing privileges
such that it can process, clear and set-
tle trades through a derivatives clear-
ing organization on behalf of itself or
others. The derivatives clearing orga-
nization need not be organized as a
membership organization.

Collecting Futures Commission Mer-
chant. A futures commission merchant
that carries Cleared Swaps on behalf of
another futures commission merchant
and the Cleared Swaps Customers of
the latter futures commission mer-
chant, and as part of carrying such
Cleared Swaps, collects Cleared Swaps
Customer Collateral.

Commingle. To commingle two or
more items means to hold such items
in the same account, or to combine
such items in a transfer between ac-
counts.

Customer. This term means any cus-
tomer of a futures commission mer-
chant, other than a Cleared Swaps Cus-
tomer, including, without limitation:

(1) Any ‘‘customer” or ‘‘commodity
customer” within the meaning of §1.3
of this chapter; and

(2) Any ‘‘foreign futures or foreign
options customer’ within the meaning
of §30.1(c) of this chapter.

Depositing Futures Commission Mer-
chant. A futures commission merchant
that carries Cleared Swaps on behalf of
its Cleared Swaps Customers through
another futures commission merchant
and, as part of carrying such Cleared
Swaps, deposits Cleared Swaps Cus-
tomer Collateral with such futures
commission merchant.

Permitted Depository. This term shall
have the meaning set forth in §22.4 of
this part.

Segregate. To segregate two or more
items is to keep them in separate ac-
counts, and to avoid combining them
in the same transfer between two ac-
counts.

17 CFR Ch. | (4-1-12 Edition)

§22.2 Futures Commission Merchants:
Treatment of Cleared Swaps and
Associated Cleared Swaps Cus-
tomer Collateral.

(a) General. A futures commission
merchant shall treat and deal with the
Cleared Swaps of Cleared Swaps Cus-
tomers and associated Cleared Swaps
Customer Collateral as belonging to
Cleared Swaps Customers.

(b) Location of Cleared Swaps Customer
Collateral. (1) A futures commission
merchant must segregate all Cleared
Swaps Customer Collateral that it re-
ceives, and must either hold such
Cleared Swaps Customer Collateral
itself as set forth in paragraph (b)(2) of
this section, or deposit such collateral
into one or more Cleared Swaps Cus-
tomer Accounts held at a Permitted
Depository, as set forth in paragraph
(b)(3) of this section.

(2) If a futures commission merchant
holds Cleared Swaps Customer Collat-
eral itself, then the futures commission
merchant must:

(i) Physically separate such collat-
eral from its own property;

(ii) Clearly identify each physical lo-
cation in which it holds such collateral
as a ‘“‘Location of Cleared Swaps Cus-
tomer Collateral”’ (the ‘“FCM Physical
Location”);

(iii) Ensure that the FCM Physical
Location provides appropriate protec-
tion for such collateral; and

(iv) Record in its books and records
the amount of such Cleared Swaps Cus-
tomer Collateral separately from its
own funds.

(3) If a futures commission merchant
holds Cleared Swaps Customer Collat-
eral in a Permitted Depository, then:

(i) The Permitted Depository must
qualify pursuant to the requirements
set forth in §22.4 of this part, and

(ii) The futures commission mer-
chant must maintain a Cleared Swaps
Customer Account with each such Per-
mitted Depository.

(c) Commingling. (1) A futures com-
mission merchant may commingle the
Cleared Swaps Customer Collateral
that it receives from, for, or on behalf
of multiple Cleared Swaps Customers.

(2) A futures commission merchant
shall not commingle Cleared Swaps
Customer Collateral with either of the
following:
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(i) Funds belonging to the futures
commission merchant, except as ex-
pressly permitted in paragraph (e)(3) of
this section; or

(ii) Other categories of funds belong-
ing to Customers of the futures com-
mission merchant, including customer
funds (as §1.3 of this chapter defines
such term) and the foreign futures or
foreign options secured amount (as §1.3
of this chapter defines such term), ex-
cept as expressly permitted by Com-
mission rule, regulation, or order, or
by a derivatives clearing organization
rule approved in accordance with
§39.15(b)(2) of this chapter.

(d) Limitations on use. (1) No futures
commission merchant shall use, or per-
mit the use of, the Cleared Swaps Cus-
tomer Collateral of one Cleared Swaps
Customer to purchase, margin, or set-
tle the Cleared Swaps or any other
trade or contract of, or to secure or ex-
tend the credit of, any person other
than such Cleared Swaps Customer.
Cleared Swaps Customer Collateral
shall not be used to margin, guarantee,
or secure trades or contracts of the en-
tity constituting a Cleared Swaps Cus-
tomer other than in Cleared Swaps, ex-
cept to the extent permitted by a Com-
mission rule, regulation or order.

(2) A futures commission merchant
may not impose or permit the imposi-
tion of a lien on Cleared Swaps Cus-
tomer Collateral, including any resid-
ual financial interest of the futures
commission merchant in such collat-
eral, as described in paragraph (e)(4) of
this section.

(3) A futures commission merchant
may not include, as Cleared Swaps Cus-
tomer Collateral,

(i) Money invested in the securities,
memberships, or obligations of any de-
rivatives clearing organization, des-
ignated contract market, swap execu-
tion facility, or swap data repository,
or

(ii) Money, securities, or other prop-
erty that any derivatives clearing or-
ganization holds and may use for a pur-
pose other than those set forth in §22.3
of this part.

(e) Exceptions.
foregoing:

(1) Permitted investments. A futures
commission merchant may invest
money, securities, or other property

Notwithstanding the

§22.2

constituting Cleared Swaps Customer
Collateral in accordance with §1.25 of
this chapter, which section shall apply
to such money, securities, or other
property as if they comprised customer
funds or customer money subject to
segregation pursuant to section 4d(a) of
the Act and the regulations there-
under.

(2) Permitted withdrawals. Such share
of Cleared Swaps Customer Collateral
as in the normal course of business
shall be necessary to margin, guar-
antee, secure, transfer, adjust, or settle
a Cleared Swaps Customer’s Cleared
Swaps with a derivatives clearing orga-
nization, or with a Collecting Futures
Commission Merchant, may be with-
drawn and applied to such purposes, in-
cluding the payment of commissions,
brokerage, interest, taxes, storage, and
other charges, lawfully accruing in
connection with such Cleared Swaps.

(3) Deposits of own money, securities, or
other property. (i) In order to ensure
that it is always in compliance with
paragraph (f) of this section, a futures
commission merchant may place in an
FCM Physical Location or deposit in a
Cleared Swaps Customer Account its
own money, securities, or other prop-
erty (provided, that such securities or
other property are unencumbered and
are of the types specified in §1.25 of
this chapter).

(ii) Money, securities, or other prop-
erty deposited by a futures commission
merchant pursuant to 22.13(b) and
available to a derivatives clearing or-
ganization or Collecting Futures Com-
mission Merchant to meet the obliga-
tions of the futures commission mer-
chant’s Cleared Swaps Customers col-
lectively, shall be maintained in an ac-
count separate from the Cleared Swaps
Customer Account.

(4) Residual financial interest. (i) If, in
accordance with paragraph (e)(3)(i) of
this section, a futures commission mer-
chant places in an FCM Physical Loca-
tion or deposits in a Cleared Swaps
Customer Account its own money, se-
curities, or other property, then such
money, securities, or other property
(including accruals thereon) shall con-
stitute Cleared Swaps Customer Collat-
eral.

(ii) The futures commission mer-
chant shall have a residual financial
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interest in any portion of such money,
securities, or other property in excess
of that necessary for compliance with
paragraph (f)(4) of this section.

(iii) The futures commission mer-
chant may withdraw money, securities,
or other property from the FCM Phys-
ical Location or Cleared Swaps Cus-
tomer Account, to the extent of its re-
sidual financial interest therein. At the
time of such withdrawal, the futures
commission merchant shall ensure that
the withdrawal does not cause its re-
sidual financial interest to become less
than zero.

(f) Requirements as to amount. (1) For
purposes of this §22.2(f), the term ‘‘ac-
count’ shall reference the entries on
the books and records of a futures com-
mission merchant pertaining to the
Cleared Swaps Customer Collateral of a
particular Cleared Swaps Customer.

(2) The futures commission merchant
must reflect in the account that it
maintains for each Cleared Swaps Cus-
tomer the market value of any Cleared
Swaps Customer Collateral that it re-
ceives from such customer, as adjusted
by:

(i) Any uses permitted under §22.2(d)
of this part;

(ii) Any accruals on permitted invest-
ments of such collateral under §22.2(e)
of this part that, pursuant to the fu-
tures commission merchant’s customer
agreement with that customer, are
creditable to such customer;

(iii) Any charges lawfully accruing to
the Cleared Swaps Customer, including
any commission, brokerage fee, inter-
est, tax, or storage fee; and

(iv) Any appropriately authorized
distribution or transfer of such collat-
eral.

(3) If the market value of Cleared
Swaps Customer Collateral in the ac-
count of a Cleared Swaps Customer is
positive after adjustments, then that
account has a credit balance. If the
market value of Cleared Swaps Cus-
tomer Collateral in the account of a
Cleared Swaps Customer is negative
after adjustments, then that account
has a debit balance.

(4) The futures commission merchant
must maintain in segregation, in its
FCM Physical Locations and/or its
Cleared Swaps Customer Accounts at
Permitted Depositories, an amount

17 CFR Ch. | (4-1-12 Edition)

equal to the sum of any credit balances
that the Cleared Swaps Customers of
the futures commission merchant have
in their accounts, excluding from such
sum any debit balances that the
Cleared Swaps Customers of the fu-
tures commission merchant have in
their accounts.

(6) Notwithstanding the foregoing,
the futures commission merchant must
include, in calculating the sum ref-
erenced in paragraph (f)(4) of this sec-
tion, any debit balance that a Cleared
Swaps Customer may have in its ac-
count, to the extent that such balance
is secured by ‘‘readily marketable se-
curities’” that the Cleared Swaps Cus-
tomer deposited with the futures com-
mission merchant.

(i) For purposes of this section,
“readily marketable’” shall be defined
as having a ‘‘ready market’” as such
latter term is defined in Rule 15c¢3-
1(c)(11) of the Securities and Exchange
Commission (§241.15¢3-1(c)(11) of this
title).

(ii) In order for a debit balance to be
deemed secured by ‘‘readily market-
able securities,” the futures commis-
sion merchant must maintain a secu-
rity interest in such securities, and
must hold a written authorization to
liquidate the securities at the discre-
tion of the futures commission mer-
chant.

(iii) To determine the amount se-
cured by ‘‘readily marketable securi-
ties,”” the futures commission mer-
chant shall:

(A) Determine the market value of
such securities; and

(B) Reduce such market value by ap-
plicable percentage deductions (i.e.,
‘“‘securities haircuts’) as set forth in
Rule 15c¢3-1(c)(2)(vi) of the Securities
and Exchange Commission (§240.15¢c3-
1(c)(2)(vi) of this title). The portion of
the debit balance, not exceeding 100 per
cent, that is secured by the reduced
market value of such readily market-
able securities shall be included in cal-
culating the sum referred to in para-
graph (f)(4) of this section.

(g) Segregated account; Daily computa-
tion and record. (1) Each futures com-
mission merchant must compute as of
the close of each business day, on a
currency-by-currency basis:
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(i) The aggregate market value of the
Cleared Swaps Customer Collateral in
all FCM Physical Locations and all
Cleared Swaps Customer Accounts held
at Permitted Depositories (the ‘‘Col-
lateral Value’);

(ii) The sum referenced in paragraph
(f)(4) of this section (the ‘‘Collateral
Requirement’’); and

(iii) The amount of the residual fi-
nancial interest that the futures com-
mission merchant holds in such
Cleared Swaps Customer Collateral,
which shall equal the difference be-
tween the Collateral Value and the Col-
lateral Requirement.

(2) The futures commission merchant
must complete the daily computations
required by this section prior to noon
on the next business day and must
keep such computations, together with
all supporting data, in accordance with
the requirements of §1.31 of this chap-
ter.

§22.3 Derivatives clearing organiza-
tions: Treatment of Cleared Swaps
Customer Collateral.

(a) General. A derivatives clearing or-
ganization shall treat and deal with
the Cleared Swaps Customer Collateral
deposited by a futures commission
merchant as belonging to the Cleared
Swaps Customers of such futures com-
mission merchant and not other per-
sons, including, without limitation, the
futures commission merchant.

(b) Location of Cleared Swaps Customer
Collateral. (1) The derivatives clearing
organization must segregate all
Cleared Swaps Customer Collateral
that it receives from futures commis-
sion merchants, and must either hold
such Cleared Swaps Customer Collat-
eral itself as set forth in paragraph
(b)(2) of this section, or deposit such
collateral into one or more Cleared
Swaps Customer Accounts held at a
Permitted Depository, as set forth in
paragraph (b)(3) of this section.

(2) If a derivatives clearing organiza-
tion holds Cleared Swaps Customer
Collateral itself, then the derivatives
clearing organization must:

(i) Physically separate such collat-
eral from its own property, the prop-
erty of any futures commission mer-
chant, and the property of any other
person that is not a Cleared Swaps Cus-
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tomer of a futures commission mer-
chant;

(ii) Clearly identify each physical lo-
cation in which it holds such collateral
as ‘“‘Location of Cleared Swaps Cus-
tomer Collateral” (the “DCO Physical
Location”);

(iii) Ensure that the DCO Physical
Location provides appropriate protec-
tion for such collateral; and

(iv) Record in its books and records
the amount of such Cleared Swaps Cus-
tomer Collateral separately from its
own funds, the funds of any futures
commission merchant, and the funds of
any other person that is not a Cleared
Swaps Customer of a futures commis-
sion merchant.

(3) If a derivatives clearing organiza-
tion holds Cleared Swaps Customer
Collateral in a Permitted Depository,
then:

(i) The Permitted Depository must
qualify pursuant to the requirements
set forth in §22.4 of this part; and

(ii) The derivatives clearing organi-
zation must maintain a Cleared Swaps
Customer Account with each such Per-
mitted Depository.

(c) Commingling. (1) A derivatives
clearing organization may commingle
the Cleared Swaps Customer Collateral
that it receives from multiple futures
commission merchants on behalf of
their Cleared Swaps Customers.

(2) A derivatives clearing organiza-
tion shall not commingle the Cleared
Swaps Customer Collateral that it re-
ceives from a futures commission mer-
chant on behalf of Cleared Swaps Cus-
tomers with any of the following:

(i) The money, securities, or other
property belonging to the derivatives
clearing organization;

(ii) The money, securities, or other
property belonging to any futures com-
mission merchant; or

(iii) Other categories of funds that it
receives from a futures commission
merchant on behalf of Customers, in-
cluding customer funds (as §1.3 of this
chapter defines such term) and the for-
eign futures or foreign options secured
amount (as §1.3 of this chapter defines
such term), except as expressly per-
mitted by Commission rule, regulation
or order, (or a derivatives clearing or-
ganization rule approved in accordance
with §39.15(b)(2) of this chapter).
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