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listed as a principal or registered as an
associated person of a futures commis-
sion merchant, retail foreign exchange
dealer, introducing broker, commodity
pool operator, commodity trading advi-
sor, or leverage transaction merchant,
or any person registered as a floor
broker or floor trader, notwithstanding
that the person is subject to a disquali-
fication from registration under sec-
tion 8a(2) or 8a(3) of the Act.

§§23.23-23.40 [Reserved]

Subpart H—Business Conduct
Standards for Swap Dealers
and Major Swap Participants
Dedling With Counterparties,
Including Special Entities

SOURCE: 77 FR 9822, Feb. 17, 2012, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 77 FR 9822, Feb.
17, 2012, subpart H was added, effective Apr.
17, 2012.

§23.400 Scope.

The sections of this subpart shall
apply to swap dealers and, unless oth-
erwise indicated, major swap partici-
pants. These rules are not intended to
limit or restrict the applicability of
other provisions of the Act and rules
and regulations thereunder, or other
applicable laws, rules and regulations.
The provisions of this subpart shall
apply in connection with transactions
in swaps as well as in connection with
swaps that are offered but not entered
into.

§23.401 Definitions.

(a) Counterparty. The term
‘“‘counterparty,’” as appropriate in this
subpart, includes any person who is a
prospective counterparty to a swap.

(b) Major swap participant. The term
“major swap participant” means any
person defined in Section 1a(33) of the
Act and §1.3 of this chapter and, as ap-
propriate in this subpart, any person
acting for or on behalf of a major swap
participant, including an associated
person defined in Section 1a(4) of the
Act.

(c) Special Entity. The term ‘‘Special
Entity’’ means:

(1) A Federal agency;

§23.402

(2) A State, State agency, city, coun-
ty, municipality, other political sub-
division of a State, or any instrumen-
tality, department, or a corporation of
or established by a State or political
subdivision of a State;

(3) Any employee benefit plan subject
to Title I of the Employee Retirement
Income Security Act of 1974 (29 U.S.C.
1002);

(4) Any governmental plan, as defined
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002);

(5) Any endowment, including an en-
dowment that is an organization de-
scribed in Section 501(c)(3) of the Inter-
nal Revenue Code of 1986 (26 U.S.C.
501(c)(3)); or

(6) Any employee benefit plan defined
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002), not otherwise defined as a
Special Entity, that elects to be a Spe-
cial Entity by notifying a swap dealer
or major swap participant of its elec-
tion prior to entering into a swap with
the particular swap dealer or major
swap participant.

(d) Swap dealer. The term ‘‘swap deal-
er’ means any person defined in Sec-
tion 1a(49) of the Act and §1.3 of this
chapter and, as appropriate in this sub-
part, any person acting for or on behalf
of a swap dealer, including an associ-
ated person defined in Section 1la(4) of
the Act.

§23.402 General provisions.

(a) Policies and procedures to ensure
compliance and prevent evasion. (1) Swap
dealers and major swap participants
shall have written policies and proce-
dures reasonably designed to:

(i) Ensure compliance with the re-
quirements of this subpart; and

(ii) Prevent a swap dealer or major
swap participant from evading or par-
ticipating in or facilitating an evasion
of any provision of the Act or any regu-
lation promulgated thereunder.

(2) Swap dealers and major swap par-
ticipants shall implement and monitor
compliance with such policies and pro-
cedures as part of their supervision and
risk management requirements speci-
fied in subpart J of this part.

(b) Know wyour counterparty. KEach
swap dealer shall implement policies
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