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(c) Confidential treatment of 
counterparty information. (1) It shall be 
unlawful for any swap dealer or major 
swap participant to: 

(i) Disclose to any other person any 
material confidential information pro-
vided by or on behalf of a counterparty 
to the swap dealer or major swap par-
ticipant; or 

(ii) Use for its own purposes in any 
way that would tend to be materially 
adverse to the interests of a 
counterparty, any material confiden-
tial information provided by or on be-
half of a counterparty to the swap deal-
er or major swap participant. 

(2) Notwithstanding paragraph (c)(1) 
of this section, a swap dealer or major 
swap participant may disclose or use 
material confidential information pro-
vided by or on behalf of a counterparty 
to the swap dealer or major swap par-
ticipant if such disclosure or use is au-
thorized in writing by the 
counterparty, or is necessary: 

(i) For the effective execution of any 
swap for or with the counterparty; 

(ii) To hedge or mitigate any expo-
sure created by such swap; or 

(iii) To comply with a request of the 
Commission, Department of Justice, 
any self-regulatory organization des-
ignated by the Commission, or an ap-
plicable prudential regulator, or is oth-
erwise required by law. 

(3) Each swap dealer or major swap 
participant shall implement written 
policies and procedures reasonably de-
signed to protect material confidential 
information provided by or on behalf of 
a counterparty from disclosure and use 
in violation of this section by any per-
son acting for or on behalf of the swap 
dealer or major swap participant. 

§§ 23.411–23.429 [Reserved] 

§ 23.430 Verification of counterparty 
eligibility. 

(a) Eligibility. A swap dealer or major 
swap participant shall verify that a 
counterparty meets the eligibility 
standards for an eligible contract par-
ticipant, as defined in Section 1a(18) of 
the Act and § 1.3 of this chapter, before 
offering to enter into or entering into a 
swap with that counterparty. 

(b) Special Entity. In verifying the eli-
gibility of a counterparty pursuant to 

paragraph (a) of this section, a swap 
dealer or major swap participant shall 
also verify whether the counterparty is 
a Special Entity. 

(c) Special Entity election. In verifying 
the eligibility of a counterparty pursu-
ant to paragraph (a) of this section, a 
swap dealer or major swap participant 
shall verify whether a counterparty is 
eligible to elect to be a Special Entity 
under § 23.401(c)(6) and, if so, notify 
such counterparty of its right to make 
such an election. 

(d) Safe harbor. A swap dealer or 
major swap participant may rely on 
written representations of a 
counterparty to satisfy the require-
ments of this section as provided in 
§ 23.402(d). A swap dealer or major swap 
participant will have a reasonable basis 
to rely on such written representations 
for purposes of the requirements in 
paragraphs (a) and (b) of this section if 
the counterparty specifies in such rep-
resentations the provision(s) of Section 
1a(18) of the Act or paragraph(s) of § 1.3 
of this chapter that describe its status 
as an eligible contract participant and, 
in the case of a Special Entity, the 
paragraph(s) of the Special Entity defi-
nition in § 23.401(c) that define its sta-
tus as a Special Entity. 

(e) This section shall not apply with 
respect to: 

(1) A transaction that is initiated on 
a designated contract market; or 

(2) A transaction initiated on a swap 
execution facility, if the swap dealer or 
major swap participant does not know 
the identity of the counterparty to the 
transaction prior to execution. 

§ 23.431 Disclosures of material infor-
mation. 

(a) At a reasonably sufficient time 
prior to entering into a swap, a swap 
dealer or major swap participant shall 
disclose to any counterparty to the 
swap (other than a swap dealer, major 
swap participant, security-based swap 
dealer, or major security-based swap 
participant) material information con-
cerning the swap in a manner reason-
ably designed to allow the 
counterparty to assess: 

(1) The material risks of the par-
ticular swap, which may include mar-
ket, credit, liquidity, foreign currency, 
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legal, operational, and any other appli-
cable risks; 

(2) The material characteristics of 
the particular swap, which shall in-
clude the material economic terms of 
the swap, the terms relating to the op-
eration of the swap, and the rights and 
obligations of the parties during the 
term of the swap; and 

(3) The material incentives and con-
flicts of interest that the swap dealer 
or major swap participant may have in 
connection with a particular swap, 
which shall include: 

(i) With respect to disclosure of the 
price of the swap, the price of the swap 
and the mid-market mark of the swap 
as set forth in paragraph (d)(2) of this 
section; and 

(ii) Any compensation or other incen-
tive from any source other than the 
counterparty that the swap dealer or 
major swap participant may receive in 
connection with the swap. 

(b) Scenario Analysis. Prior to enter-
ing into a swap with a counterparty 
(other than a swap dealer, major swap 
participant, security-based swap deal-
er, or major security-based swap par-
ticipant) that is not made available for 
trading, as provided in Section 2(h)(8) 
of the Act, on a designated contract 
market or swap execution facility, a 
swap dealer shall: 

(1) Notify the counterparty that it 
can request and consult on the design 
of a scenario analysis to allow the 
counterparty to assess its potential ex-
posure in connection with the swap; 

(2) Upon request of the counterparty, 
provide a scenario analysis, which is 
designed in consultation with the 
counterparty and done over a range of 
assumptions, including severe downside 
stress scenarios that would result in a 
significant loss; 

(3) Disclose all material assumptions 
and explain the calculation methodolo-
gies used to perform any requested sce-
nario analysis; provided however, that 
the swap dealer is not required to dis-
close confidential, proprietary infor-
mation about any model it may use to 
prepare the scenario analysis; and 

(4) In designing any requested sce-
nario analysis, consider any relevant 
analyses that the swap dealer under-
takes for its own risk management 
purposes, including analyses performed 

as part of its ‘‘New Product Policy’’ 
specified in § 23.600(c)(3). 

(c) Paragraphs (a) and (b) of this sec-
tion shall not apply with respect to a 
transaction that is: 

(1) Initiated on a designated contract 
market or a swap execution facility; 
and 

(2) One in which the swap dealer or 
major swap participant does not know 
the identity of the counterparty to the 
transaction prior to execution. 

(d) Daily mark. A swap dealer or 
major swap participant shall: 

(1) For cleared swaps, notify a 
counterparty (other than a swap deal-
er, major swap participant, security- 
based swap dealer, or major security- 
based swap participant) of the counter-
party’s right to receive, upon request, 
the daily mark from the appropriate 
derivatives clearing organization. 

(2) For uncleared swaps, provide the 
counterparty (other than a swap deal-
er, major swap participant, security- 
based swap dealer, or major security- 
based swap participant) with a daily 
mark, which shall be the mid-market 
mark of the swap. The mid-market 
mark of the swap shall not include 
amounts for profit, credit reserve, 
hedging, funding, liquidity, or any 
other costs or adjustments. The daily 
mark shall be provided to the 
counterparty during the term of the 
swap as of the close of business or such 
other time as the parties agree in writ-
ing. 

(3) For uncleared swaps, disclose to 
the counterparty: 

(i) The methodology and assumptions 
used to prepare the daily mark and any 
material changes during the term of 
the swap; provided however, that the 
swap dealer or major swap participant 
is not required to disclose to the 
counterparty confidential, proprietary 
information about any model it may 
use to prepare the daily mark; and 

(ii) Additional information con-
cerning the daily mark to ensure a fair 
and balanced communication, includ-
ing, as appropriate, that: 

(A) The daily mark may not nec-
essarily be a price at which either the 
counterparty or the swap dealer or 
major swap participant would agree to 
replace or terminate the swap; 
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(B) Depending upon the agreement of 
the parties, calls for margin may be 
based on considerations other than the 
daily mark provided to the 
counterparty; and 

(C) The daily mark may not nec-
essarily be the value of the swap that 
is marked on the books of the swap 
dealer or major swap participant. 

§ 23.432 Clearing disclosures. 
(a) For swaps required to be cleared— 

right to select derivatives clearing organi-
zation. A swap dealer or major swap 
participant shall notify any 
counterparty (other than a swap deal-
er, major swap participant, securities- 
based swap dealer, or major securities- 
based swap participant) with which it 
entered into a swap that is subject to 
mandatory clearing under Section 2(h) 
of the Act, that the counterparty has 
the sole right to select the derivatives 
clearing organization at which the 
swap will be cleared. 

(b) For swaps not required to be 
cleared—right to clearing. A swap dealer 
or major swap participant shall notify 
any counterparty (other than a swap 
dealer, major swap participant, securi-
ties-based swap dealer, or major securi-
ties-based swap participant) with 
which it entered into a swap that is not 
subject to the mandatory clearing re-
quirements under Section 2(h) of the 
Act that the counterparty: 

(1) May elect to require clearing of 
the swap; and 

(2) Shall have the sole right to select 
the derivatives clearing organization 
at which the swap will be cleared. 

§ 23.433 Communications—fair dealing. 
With respect to any communication 

between a swap dealer or major swap 
participant and any counterparty, the 
swap dealer or major swap participant 
shall communicate in a fair and bal-
anced manner based on principles of 
fair dealing and good faith. 

§ 23.434 Recommendations to counter-
parties—institutional suitability. 

(a) A swap dealer that recommends a 
swap or trading strategy involving a 
swap to a counterparty, other than a 
swap dealer, major swap participant, 
security-based swap dealer, or major 
security-based swap participant, must: 

(1) Undertake reasonable diligence to 
understand the potential risks and re-
wards associated with the rec-
ommended swap or trading strategy in-
volving a swap; and 

(2) Have a reasonable basis to believe 
that the recommended swap or trading 
strategy involving a swap is suitable 
for the counterparty. To establish a 
reasonable basis for a recommendation, 
a swap dealer must have or obtain in-
formation about the counterparty, in-
cluding the counterparty’s investment 
profile, trading objectives, and ability 
to absorb potential losses associated 
with the recommended swap or trading 
strategy involving a swap. 

(b) Safe harbor. A swap dealer may 
fulfill its obligations under paragraph 
(a)(2) of this section with respect to a 
particular counterparty if: 

(1) The swap dealer reasonably deter-
mines that the counterparty, or an 
agent to which the counterparty has 
delegated decision-making authority, 
is capable of independently evaluating 
investment risks with regard to the 
relevant swap or trading strategy in-
volving a swap; 

(2) The counterparty or its agent rep-
resents in writing that it is exercising 
independent judgment in evaluating 
the recommendations of the swap deal-
er with regard to the relevant swap or 
trading strategy involving a swap; 

(3) The swap dealer discloses in writ-
ing that it is acting in its capacity as 
a counterparty and is not undertaking 
to assess the suitability of the swap or 
trading strategy involving a swap for 
the counterparty; and 

(4) In the case of a counterparty that 
is a Special Entity, the swap dealer 
complies with § 23.440 where the rec-
ommendation would cause the swap 
dealer to act as an advisor to a Special 
Entity within the meaning of 
§ 23.440(a). 

(c) A swap dealer will satisfy the re-
quirements of paragraph (b)(1) of this 
section if it receives written represen-
tations, as provided in § 23.402(d), that: 

(1) In the case of a counterparty that 
is not a Special Entity, the 
counterparty has complied in good 
faith with written policies and proce-
dures that are reasonably designed to 
ensure that the persons responsible for 
evaluating the recommendation and 
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