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(2) Timing of submission and other pro-
cedural requirements. (i) The request 
shall be submitted no later than three 
months prior to the anticipated cor-
porate change, or as otherwise per-
mitted under § 39.19(c)(4)(viii)(C) of this 
part. 

(ii) The derivatives clearing organi-
zation shall submit a request for trans-
fer by filing electronically such a re-
quest with the Secretary of the Com-
mission in the format and manner 
specified by the Commission. 

(iii) The derivatives clearing organi-
zation shall submit a confirmation of 
change report pursuant to 
§ 39.19(c)(4)(viii)(D) of this part. 

(3) Required information. The request 
shall include the following: 

(i) The underlying agreement that 
governs the corporate change; 

(ii) A narrative description of the 
corporate change, including the reason 
for the change and its impact on the 
derivatives clearing organization’s fi-
nancial resources, governance, and op-
erations, and its impact on the rights 
and obligations of clearing members 
and market participants holding the 
positions that comprise the derivatives 
clearing organization’s open interest; 

(iii) A discussion of the transferee’s 
ability to comply with the Act, includ-
ing the core principles applicable to de-
rivatives clearing organizations, and 
the Commission’s regulations there-
under; 

(iv) The governing documents of the 
transferee, including but not limited to 
articles of incorporation and bylaws; 

(v) The transferee’s rules marked to 
show changes from the current rules of 
the derivatives clearing organization; 

(vi) A list of products for which the 
derivatives clearing organization re-
quests transfer of open interest; 

(vii) A representation by the deriva-
tives clearing organization that it is in 
compliance with the Act, including the 
core principles applicable to deriva-
tives clearing organizations, and the 
Commission’s regulations thereunder; 
and 

(viii) A representation by the trans-
feree that it understands that the de-
rivatives clearing organization is a reg-
ulated entity that must comply with 
the Act, including the core principles 
applicable to derivatives clearing orga-

nizations, and the Commission’s regu-
lations thereunder, in order to main-
tain its registration as a derivatives 
clearing organization; and further, that 
the transferee will continue to comply 
with all self-regulatory requirements 
applicable to a derivatives clearing or-
ganization under the Act and the Com-
mission’s regulations thereunder. 

(4) Commission determination. The 
Commission will review a request as 
soon as practicable, and based on the 
Commission’s determination as to the 
transferee’s ability to continue to oper-
ate the derivatives clearing organiza-
tion in compliance with the Act and 
the Commission’s regulations there-
under, such request will be approved or 
denied pursuant to a Commission 
order. 

§ 39.4 Procedures for implementing de-
rivatives clearing organization 
rules and clearing new products. 

(a) Request for approval of rules. An 
applicant for registration, or a reg-
istered derivatives clearing organiza-
tion, may request, pursuant to the pro-
cedures of § 40.5 of this chapter, that 
the Commission approve any or all of 
its rules and subsequent amendments 
thereto, including operational rules, 
prior to their implementation or, not-
withstanding the provisions of section 
5c(c)(2) of the Act, at any time there-
after, under the procedures of § 40.5 of 
this chapter. A derivatives clearing or-
ganization may label as, ‘‘Approved by 
the Commission,’’ only those rules that 
have been so approved. 

(b) Self-certification of rules. Proposed 
new or amended rules of a derivatives 
clearing organization not voluntarily 
submitted for prior Commission ap-
proval pursuant to paragraph (a) of 
this section must be submitted to the 
Commission with a certification that 
the proposed new rule or rule amend-
ment complies with the Act and rules 
thereunder pursuant to the procedures 
of § 40.6 of this chapter. 

(c) Acceptance of new products for 
clearing. (1) A dormant derivatives 
clearing organization within the mean-
ing of § 40.1 of this chapter may not ac-
cept for clearing a new product until 
its registration as a derivatives clear-
ing organization is reinstated under 
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the procedures of § 39.3 of this part; pro-
vided however, that an application for 
reinstatement may rely upon pre-
viously submitted materials that still 
pertain to, and accurately describe, 
current conditions. 

(2) A derivatives clearing organiza-
tion that accepts for clearing a new 
product that is a swap shall comply 
with the requirements of § 39.5 of this 
part. 

(d) Orders regarding competition. An 
applicant for registration or a reg-
istered derivatives clearing organiza-
tion may request that the Commission 
issue an order concerning whether a 
rule or practice of the organization is 
the least anticompetitive means of 
achieving the objectives, purposes, and 
policies of the Act. 

(e) Holding securities in a futures port-
folio margining account. A derivatives 
clearing organization seeking to pro-
vide a portfolio margining program 
under which securities would be held in 
a futures account as defined in § 1.3(vv) 
of this chapter, shall submit rules to 
implement such portfolio margining 
program for Commission approval in 
accordance with § 40.5 of this chapter. 
Concurrent with the submission of 
such rules for Commission approval, 
the derivatives clearing organization 
shall petition the Commission for an 
order under section 4d of the Act. 

§ 39.5 Review of swaps for Commission 
determination on clearing require-
ment. 

(a) Eligibility to clear swaps. (1) A de-
rivatives clearing organization shall be 
presumed eligible to accept for clearing 
any swap that is within a group, cat-
egory, type, or class of swaps that the 
derivatives clearing organization al-
ready clears. Such presumption of eli-
gibility, however, is subject to review 
by the Commission. 

(2) A derivatives clearing organiza-
tion that wishes to accept for clearing 
any swap that is not within a group, 
category, type, or class of swaps that 
the derivatives clearing organization 
already clears shall request a deter-
mination by the Commission of the de-
rivatives clearing organization’s eligi-
bility to clear such a swap before ac-
cepting the swap for clearing. The re-
quest, which shall be filed electroni-

cally with the Secretary of the Com-
mission, shall address the derivatives 
clearing organization’s ability, if it ac-
cepts the swap for clearing, to main-
tain compliance with section 5b(c)(2) of 
the Act, specifically: 

(i) The sufficiency of the derivatives 
clearing organization’s financial re-
sources; and 

(ii) The derivative clearing organiza-
tion’s ability to manage the risks asso-
ciated with clearing the swap, espe-
cially if the Commission determines 
that the swap is required to be cleared. 

(b) Swap submissions. (1) A derivatives 
clearing organization shall submit to 
the Commission each swap, or any 
group, category, type, or class of swaps 
that it plans to accept for clearing. The 
derivatives clearing organization mak-
ing the submission must be eligible 
under paragraph (a) of this section to 
accept for clearing the submitted swap, 
or group, category, type, or class of 
swaps. 

(2) A derivatives clearing organiza-
tion shall submit swaps to the Commis-
sion, to the extent reasonable and prac-
ticable to do so, by group, category, 
type, or class of swaps. The Commis-
sion may in its reasonable discretion 
consolidate multiple submissions from 
one derivatives clearing organization 
or subdivide a derivatives clearing or-
ganization’s submission as appropriate 
for review. 

(3) The submission shall be filed elec-
tronically with the Secretary of the 
Commission and shall include: 

(i) A statement that the derivatives 
clearing organization is eligible to ac-
cept the swap, or group, category, type, 
or class of swaps for clearing and de-
scribes the extent to which, if the Com-
mission were to determine that the 
swap, or group, category, type, or class 
of swaps is required to be cleared, the 
derivatives clearing organization will 
be able to maintain compliance with 
section 5b(c)(2) of the Act; 

(ii) A statement that includes, but is 
not limited to, information that will 
assist the Commission in making a 
quantitative and qualitative assess-
ment of the following factors: 

(A) The existence of significant out-
standing notional exposures, trading li-
quidity, and adequate pricing data; 
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