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(w) Material information. Nothing set 
forth in §§ 4.21, 4.24, 4.25 or § 4.26 shall 
relieve a commodity pool operator 
from any obligation under the Act or 
the regulations thereunder, including 
the obligation to disclose all material 
information to existing or prospective 
pool participants even if the informa-
tion is not specifically required by such 
sections. 

[60 FR 38183, July 25, 1995, as amended at 63 
FR 58303, Oct. 30, 1998; 66 FR 53522, Oct. 23, 
2001; 75 FR 55429, Sept. 10, 2010; 76 FR 44264, 
July 25, 2011] 

EFFECTIVE DATE NOTES: 1. At 77 FR 11285, 
Feb. 24, 2012, § 4.24 was amended by adding 
paragraph (b)(5), effective April 24, 2012. For 
the convenience of the user, the added text is 
set forth as follows: 

§ 4.24 General disclosures required. 

* * * * * 

(b) * * * 
(5) If the pool may engage in swaps, the 

Risk Disclosure Statement must further 
state: 

SWAPS TRANSACTIONS, LIKE OTHER 
FINANCIAL TRANSACTIONS, INVOLVE A 
VARIETY OF SIGNIFICANT RISKS. THE 
SPECIFIC RISKS PRESENTED BY A PAR-
TICULAR SWAP TRANSACTION NEC-
ESSARILY DEPEND UPON THE TERMS OF 
THE TRANSACTION AND YOUR CIR-
CUMSTANCES. IN GENERAL, HOWEVER, 
ALL SWAPS TRANSACTIONS INVOLVE 
SOME COMBINATION OF MARKET RISK, 
CREDIT RISK, COUNTERPARTY CREDIT 
RISK, FUNDING RISK, LIQUIDITY RISK, 
AND OPERATIONAL RISK. 

HIGHLY CUSTOMIZED SWAPS TRANS-
ACTIONS IN PARTICULAR MAY IN-
CREASE LIQUIDITY RISK, WHICH MAY 
RESULT IN A SUSPENSION OF REDEMP-
TIONS. HIGHLY LEVERAGED TRANS-
ACTIONS MAY EXPERIENCE SUBSTAN-
TIAL GAINS OR LOSSES IN VALUE AS A 
RESULT OF RELATIVELY SMALL 
CHANGES IN THE VALUE OR LEVEL OF 
AN UNDERLYING OR RELATED MARKET 
FACTOR. 

IN EVALUATING THE RISKS AND CON-
TRACTUAL OBLIGATIONS ASSOCIATED 
WITH A PARTICULAR SWAP TRANS-
ACTION, IT IS IMPORTANT TO CONSIDER 
THAT A SWAP TRANSACTION MAY BE 
MODIFIED OR TERMINATED ONLY BY 
MUTUAL CONSENT OF THE ORIGINAL 
PARTIES AND SUBJECT TO AGREEMENT 
ON INDIVIDUALLY NEGOTIATED TERMS. 
THEREFORE, IT MAY NOT BE POSSIBLE 
FOR THE COMMODITY POOL OPERATOR 
TO MODIFY, TERMINATE, OR OFFSET 
THE POOL’S OBLIGATIONS OR THE 

POOL’S EXPOSURE TO THE RISKS ASSO-
CIATED WITH A TRANSACTION PRIOR TO 
ITS SCHEDULED TERMINATION DATE. 

* * * * * 

2. At 77 FR 17330, Mar. 26, 2012, § 4.24 was 
amended by adding paragraph (b)(5), effec-
tive April 24, 2012. For the convenience of the 
user, the added text is set forth as follows: 

§ 4.24 General disclosures required. 

* * * * * 

(b) * * * 
(5) If the pool may engage in swaps, the 

Risk Disclosure Statement must further 
state: 

SWAPS TRANSACTIONS, LIKE OTHER 
FINANCIAL TRANSACTIONS, INVOLVE A 
VARIETY OF SIGNIFICANT RISKS. THE 
SPECIFIC RISKS PRESENTED BY A PAR-
TICULAR SWAP TRANSACTION NEC-
ESSARILY DEPEND UPON THE TERMS OF 
THE TRANSACTION AND YOUR CIR-
CUMSTANCES. IN GENERAL, HOWEVER, 
ALL SWAPS TRANSACTIONS INVOLVE 
SOME COMBINATION OF MARKET RISK, 
CREDIT RISK, COUNTERPARTY CREDIT 
RISK, FUNDING RISK, LIQUIDITY RISK, 
AND OPERATIONAL RISK. 

HIGHLY CUSTOMIZED SWAPS TRANS-
ACTIONS IN PARTICULAR MAY IN-
CREASE LIQUIDITY RISK, WHICH MAY 
RESULT IN A SUSPENSION OF REDEMP-
TIONS. HIGHLY LEVERAGED TRANS-
ACTIONS MAY EXPERIENCE SUBSTAN-
TIAL GAINS OR LOSSES IN VALUE AS A 
RESULT OF RELATIVELY SMALL 
CHANGES IN THE VALUE OR LEVEL OF 
AN UNDERLYING OR RELATED MARKET 
FACTOR. 

IN EVALUATING THE RISKS AND CON-
TRACTUAL OBLIGATIONS ASSOCIATED 
WITH A PARTICULAR SWAP TRANS-
ACTION, IT IS IMPORTANT TO CONSIDER 
THAT A SWAP TRANSACTION MAY BE 
MODIFIED OR TERMINATED ONLY BY 
MUTUAL CONSENT OF THE ORIGINAL 
PARTIES AND SUBJECT TO AGREEMENT 
ON INDIVIDUALLY NEGOTIATED TERMS. 
THEREFORE, IT MAY NOT BE POSSIBLE 
FOR THE COMMODITY POOL OPERATOR 
TO MODIFY, TERMINATE, OR OFFSET 
THE POOL’S OBLIGATIONS OR THE 
POOL’S EXPOSURE TO THE RISKS ASSO-
CIATED WITH A TRANSACTION PRIOR TO 
ITS SCHEDULED TERMINATION DATE. 

* * * * * 

§ 4.25 Performance disclosures. 
(a) General principles—(1) Capsule per-

formance information—(i) For pools. Un-
less otherwise specified, disclosure of 
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the past performance of a pool must in-
clude the following information. 
Amounts shown must be net of any 
fees, expenses or allocations to the 
commodity pool operator. 

(A) The name of the pool; 
(B) A statement as to whether the 

pool is: 
(1) Privately offered pursuant to sec-

tion 4(2) of the Securities Act of 1933, 
as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17 
CFR 230.501 et seq.); 

(2) A multi-advisor pool as defined in 
§ 4.10(d)(2); and 

(3) A principal-protected pool as de-
fined in § 4.10(d)(3); 

(C) The date of inception of trading; 
(D) The aggregate gross capital sub-

scriptions to the pool; 
(E) The pool’s current net asset 

value; 
(F) The largest monthly draw-down 

during the most recent five calendar 
years and year-to-date, expressed as a 
percentage of the pool’s net asset value 
and indicating the month and year of 
the draw-down (the capsule must in-
clude a definition of ‘‘draw-down’’ that 
is consistent with § 4.10(k)); 

(G) The worst peak-to-valley draw- 
down during the most recent five cal-
endar years and year-to-date, expressed 
as a percentage of the pool’s net asset 
value and indicating the months and 
year of the draw-down; and 

(H) Subject to § 4.25(a)(2) for the of-
fered pool, the annual and year-to-date 
rate of return for the pool for the most 
recent five calendar years and year-to- 
date, computed on a compounded 
monthly basis; 

(ii) For accounts. Disclosure of the 
past performance of an account re-
quired under this § 4.25 must include 
the following capsule performance in-
formation: 

(A) The name of the commodity trad-
ing advisor or other person trading the 
account and the name of the trading 
program; 

(B) The date on which the commodity 
trading advisor or other person trading 
the account began trading client ac-
counts and the date when client funds 
began being traded pursuant to the 
trading program; 

(C) The number of accounts directed 
by the commodity trading advisor or 

other person trading the account pur-
suant to the trading program specified, 
as of the date of the Disclosure Docu-
ment; 

(D)(1) The total assets under the 
management of the commodity trading 
advisor or other person trading the ac-
count, as of the date of the Disclosure 
Document; and 

(2) The total assets traded pursuant 
to the trading program specified, as of 
the date of the Disclosure Document; 

(E) The largest monthly draw-down 
for the trading program specified dur-
ing the most recent five calendar years 
and year-to-date expressed as a per-
centage of client funds, and indicating 
the month and year of the draw-down; 

(F) The worst peak-to-valley draw- 
down for the trading program specified 
during the most recent five calendar 
years and year-to-date, expressed as a 
percentage of net asset value and indi-
cating the months and year of the 
draw-down; and 

(G) The annual and year-to-date rate- 
of-return for the program specified, 
computed on a compounded monthly 
basis. 

(H) Partially-funded accounts di-
rected by a commodity trading advisor 
may be presented in accordance with 
§ 4.35(a)(7). 

(2) Additional requirements with respect 
to the offered pool. (i) The performance 
of the offered pool must be identified 
as such and separately presented first; 

(ii) The rate of return of the offered 
pool must be presented on a monthly 
basis for the period specified in 
§ 4.25(a)(5), either in a numerical table 
or in a bar graph; 

(iii) A bar graph used to present 
monthly rates of return for the offered 
pool: 

(A) Must show percentage rate of re-
turn on the vertical axis and one- 
month increments on the horizontal 
axis; 

(B) Must be scaled in such a way as 
to clearly show month-to-month dif-
ferences in rates of return; and 

(C) Must separately display numer-
ical percentage annual rates of return 
for the period covered by the bar graph; 
and 

(iv) The pool operator must make 
available upon request to prospective 
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and existing participants all sup-
porting data necessary to calculate 
monthly rates of return for the offered 
pool as specified in § 4.25(a)(7), for the 
period specified in § 4.25(a)(5). 

(3) Additional requirements with respect 
to pools other than the offered pool. With 
respect to pools other than the offered 
pool for which past performance is re-
quired to be presented under this sec-
tion: 

(i) Performance data for pools of the 
same class as the offered pool must be 
presented following the performance of 
the offered pool, on a pool-by-pool 
basis. 

(ii) Pools of a different class than the 
offered pool must be presented less 
prominently and, unless such presen-
tation would be misleading, may be 
presented in composite form; Provided, 
however, that: 

(A) The Disclosure Document must 
disclose how the composite was devel-
oped; 

(B) Pools of different classes or pools 
with materially different rates of re-
turn may not be presented in the same 
composite. 

(iii) For the purpose of § 4.25(a)(3)(ii), 
the following, without limitation, shall 
be considered pools of different classes: 
Pools privately offered pursuant to sec-
tion 4(2) of the Securities Act of 1933, 
as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17 
CFR 230.501 et seq.), and public offer-
ings; and principal-protected and non- 
principal-protected pools. Multi-advi-
sor pools as defined in § 4.10(d)(2) will 
be presumed to have materially dif-
ferent rates of return from those of 
non-multi-advisor pools absent evi-
dence sufficient to demonstrate other-
wise. 

(iv) Material differences among the 
pools for which past performance is dis-
closed, including, without limitation, 
differences in leverage and use of dif-
ferent trading programs, must be de-
scribed. 

(4) Additional requirements with respect 
to accounts. (i) Unless such presen-
tation would be misleading, past per-
formance of accounts required to be 
presented under this section may be 
presented in composite form on a pro-
gram-by-program basis using the for-
mat set forth in § 4.25(a)(1)(ii). 

(ii) Accounts that differ materially 
with respect to rates of return may not 
be presented in the same composite. 

(iii) The commodity pool operator 
must disclose all material differences 
among accounts included in a com-
posite. 

(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most 
recent five calendar years and year-to- 
date or for the life of the pool, account 
or trading program, if less than five 
years. 

(6) Trading programs. If the offered 
pool will use any of the trading pro-
grams for which past performance is 
required to be presented, the Disclo-
sure Document must so indicate. 

(7) Calculation of, and recordkeeping 
concerning, performance information. (i) 
All performance information presented 
in a Disclosure Document, including 
performance information contained in 
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a 
date not more than three months pre-
ceding the date of the Document, and 
must be supported by the following 
amounts, calculated on an accrual 
basis of accounting in accordance with 
generally accepted accounting prin-
ciples, as specified below or by a meth-
od otherwise approved by the Commis-
sion. 

(A) The beginning net asset value for 
the period, which shall be the same as 
the previous period’s ending net asset 
value; 

(B) All additions, whether voluntary 
or involuntary, during the period; 

(C) All withdrawals and redemptions, 
whether voluntary or involuntary, dur-
ing the period; 

(D) The net performance for the pe-
riod, which shall represent the change 
in the net asset value net of additions, 
withdrawals, and redemptions; 

(E) The ending net asset value for the 
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals, redemptions and 
net performance; 

(F) The rate of return for the period, 
which shall be calculated by dividing 
the net performance by the beginning 
net asset value or by a method other-
wise approved by the Commission; and 
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(G) The number of units outstanding 
at the end of the period, if applicable. 

(ii) All supporting documents nec-
essary to substantiate the computation 
of such amounts must be maintained in 
accordance with § 1.31. 

(8) Proprietary trading results. (i) Pro-
prietary trading results may not be in-
cluded in a Disclosure Document unless 
such performance is prominently la-
beled as proprietary and is set forth 
separately after all disclosures in ac-
cordance with § 4.24(v), together with a 
discussion of any differences between 
such performance and the performance 
of the offered pool, including, but not 
limited to, differences in costs, lever-
age and trading methodology. 

(ii) For the purposes of § 4.24(v) and 
this § 4.25(a), proprietary trading re-
sults means the performance of any 
pool or account in which fifty percent 
or more of the beneficial interest is 
owned or controlled by: 

(A) The commodity pool operator, 
trading manager (if any), commodity 
trading advisor or any principal there-
of 

(B) An affiliate or family member of 
the commodity pool operator, trading 
manager (if any) or commodity trading 
advisor; or 

(C) Any person providing services to 
the pool. 

(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be 
preceded by the following statement, 
prominently displayed: 

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS. 

(b) Performance disclosure when the of-
fered pool has at least a three-year oper-
ating history. The commodity pool oper-
ator must disclose the performance of 
the offered pool, in accordance with 
paragraphs (a)(1)(i) (A) through (H) and 
(a)(2) of this § 4.25, where: 

(1) The offered pool has traded com-
modity interests for three years or 
more; and 

(2) For at least such three-year pe-
riod, seventy-five percent or more of 
the contributions to the pool were 
made by persons unaffiliated with the 
commodity pool operator, the trading 
manager (if any), the pool’s commodity 

trading advisors, or the principals of 
any of the foregoing. 

(c) Performance disclosure when the of-
fered pool has less than a three-year oper-
ating history—(1) Offered pool perform-
ance. (i) The commodity pool operator 
must disclose the performance of the 
offered pool, in accordance with para-
graphs (a)(1)(i)(A) through (H) and 
(a)(2) of this § 4.25; or 

(ii) If the offered pool has no oper-
ating history, the pool operator must 
prominently display the following 
statement: 

THIS POOL HAS NOT COMMENCED TRAD-
ING AND DOES NOT HAVE ANY PER-
FORMANCE HISTORY. 

(2) Other performance of commodity 
pool operator. (i)(A) Except as provided 
in § 4.25(a)(8), the commodity pool oper-
ator must disclose, for the period speci-
fied by § 4.25(a)(5), the performance of 
each other pool operated by the pool 
operator (and by the trading manager 
if the offered pool has a trading man-
ager) in accordance with paragraphs 
(a)(1)(i) (C) through (H) and (a)(3) of 
this § 4.25, and the performance of each 
other account traded by the pool oper-
ator (and by the trading manager if the 
offered pool has a trading manager) in 
accordance with paragraphs (a)(1)(ii) 
(C) through (G) of this § 4.25. If the 
trading manager has been delegated 
complete authority for the offered 
pool’s trading, and the trading man-
ager’s performance is not materially 
different from that of the pool oper-
ator, the performance of the other 
pools operated by and accounts traded 
by the pool operator is not required to 
be disclosed. 

(B) In addition, if the pool operator, 
or if applicable, the trading manager, 
has not operated for at least three 
years any commodity pool in which 
seventy-five percent or more of the 
contributions to the pool were made by 
persons unaffiliated with the com-
modity pool operator, the trading man-
ager, the pool’s commodity trading ad-
visors or their respective principals, 
the pool operator must also disclose 
the performance of each other pool op-
erated by and account traded by the 
trading principals of the pool operator 
(and of the trading manager, as appli-
cable) unless such performance does 
not differ in any material respect from 
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the performance of the offered pool and 
the pool operator (and trading man-
ager, if any) disclosed in the Disclosure 
Document. 

(ii) If neither the pool operator or 
trading manager (if any), nor any of its 
trading principals has operated any 
other pools or traded any other ac-
counts, the pool operator must promi-
nently display the following statement: 
NEITHER THIS POOL OPERATOR 
(TRADING MANAGER, IF APPLICA-
BLE) NOR ANY OF ITS TRADING 
PRINCIPALS HAS PREVIOUSLY OP-
ERATED ANY OTHER POOLS OR 
TRADED ANY OTHER ACCOUNTS. If 
the commodity pool operator or trad-
ing manager, if applicable, is a sole 
proprietorship, reference to its trading 
principals may be deleted from the pre-
scribed statement. 

(3) Major commodity trading advisor 
performance. (i) The commodity pool 
operator must disclose the perfor- 
mance of any accounts (including 
pools) directed by a major commodity 
trading advisor in accordance with 
paragraphs (a)(1)(ii) (C) through (G) of 
this § 4.25. 

(ii) If a major commodity trading ad-
visor has not previously traded ac-
counts, the pool operator must promi-
nently display the following statement: 

(name of the major commodity trad-
ing advisor), A COMMODITY TRAD-
ING ADVISOR THAT HAS DISCRE-
TIONARY TRADING AUTHORITY 
OVER (percentage of the pool’s funds 
available for commodity interest trad-
ing allocated to that trading advisor) 
PERCENT OF THE POOL’S COM-
MODITY INTEREST TRADING HAS 
NOT PREVIOUSLY DIRECTED ANY 
ACCOUNTS. 

(4) Major investee pool performance. (i) 
The commodity pool operator must dis-
close the performance of any major 
investee pool. 

(ii) If a major investee pool has not 
commenced trading, the pool operator 
must prominently display the fol-
lowing statement: 

(name of the major investee pool), AN 
INVESTEE POOL THAT IS ALLOCATED 
(percentage of the pool assets allocated to 
that investee pool) PERCENT OF THE 
POOL’S ASSETS HAS NOT COMMENCED 
TRADING. 

(5) With respect to commodity trad-
ing advisors and investee pools for 
which performance is not required to 
be disclosed pursuant to § 4.25(c) (3) and 
(4), the pool operator must provide a 
summary description of the perform-
ance history of each of such advisors 
and pools including the following infor-
mation, provided that where the pool 
operator uses a two-part document pur-
suant to the rules promulgated by a 
registered futures association pursuant 
to Section 17(j) of the Act, such sum-
mary description may be provided in 
the second part of the two-part docu-
ment: 

(i) Monthly return parameters (highs 
and lows); 

(ii) Historical volatility and degree of 
leverage; and 

(iii) Any material differences be-
tween the performance of such advisors 
and pools as compared to that of the 
offered pool’s major trading advisors 
and major investee pools. 

[60 FR 38186, July 25, 1995, as amended at 63 
FR 58303, Oct. 30, 1998; 68 FR 42967, July 21, 
2003; 75 FR 55429, Sept. 10, 2010] 

§ 4.26 Use, amendment and filing of 
Disclosure Document. 

(a)(1) Subject to paragraph (c) of this 
section, all information contained in 
the Disclosure Document and, where 
used, profile document, must be cur-
rent as of the date of the Document; 
Provided, however, that performance 
information may be current as of a 
date not more than three months prior 
to the date of the Document. 

(2) No commodity pool operator may 
use a Disclosure Document or profile 
document dated more than nine 
months prior to the date of its use. 

(b) The commodity pool operator 
must attach to the Disclosure Docu-
ment the most current Account State-
ment and Annual Report for the pool 
required to be distributed in accord-
ance with § 4.22; provided, however, 
that in lieu of the most current Ac-
count Statement the commodity pool 
operator may provide performance in-
formation for the pool current as of a 
date not more than sixty days prior to 
the date on which the Disclosure Docu-
ment is distributed and covering the 
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