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the performance of the offered pool and
the pool operator (and trading man-
ager, if any) disclosed in the Disclosure
Document.

(ii) If neither the pool operator or
trading manager (if any), nor any of its
trading principals has operated any
other pools or traded any other ac-
counts, the pool operator must promi-
nently display the following statement:
NEITHER THIS POOL OPERATOR
(TRADING MANAGER, IF APPLICA-
BLE) NOR ANY OF ITS TRADING
PRINCIPALS HAS PREVIOUSLY OP-
ERATED ANY OTHER POOLS OR
TRADED ANY OTHER ACCOUNTS. If
the commodity pool operator or trad-
ing manager, if applicable, is a sole
proprietorship, reference to its trading
principals may be deleted from the pre-
scribed statement.

(3) Major commodity trading advisor
performance. (i) The commodity pool
operator must disclose the perfor-
mance of any accounts (including
pools) directed by a major commodity
trading advisor in accordance with
paragraphs (a)(1)(ii) (C) through (G) of
this §4.25.

(ii) If a major commodity trading ad-
visor has not previously traded ac-
counts, the pool operator must promi-
nently display the following statement:

(name of the major commodity trad-
ing advisor), A COMMODITY TRAD-
ING ADVISOR THAT HAS DISCRE-
TIONARY TRADING AUTHORITY
OVER (percentage of the pool’s funds
available for commodity interest trad-
ing allocated to that trading advisor)
PERCENT OF THE POOL’S COM-
MODITY INTEREST TRADING HAS
NOT PREVIOUSLY DIRECTED ANY
ACCOUNTS.

(4) Magjor investee pool performance. (i)
The commodity pool operator must dis-
close the performance of any major
investee pool.

(ii) If a major investee pool has not
commenced trading, the pool operator
must prominently display the fol-
lowing statement:

(name of the major investee pool), AN
INVESTEE POOL THAT IS ALLOCATED
(percentage of the pool assets allocated to
that investee pool) PERCENT OF THE
POOL’S ASSETS HAS NOT COMMENCED
TRADING.
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(5) With respect to commodity trad-
ing advisors and investee pools for
which performance is not required to
be disclosed pursuant to §4.25(c) (3) and
(4), the pool operator must provide a
summary description of the perform-
ance history of each of such advisors
and pools including the following infor-
mation, provided that where the pool
operator uses a two-part document pur-
suant to the rules promulgated by a
registered futures association pursuant
to Section 17(j) of the Act, such sum-
mary description may be provided in
the second part of the two-part docu-
ment:

(i) Monthly return parameters (highs
and lows);

(ii) Historical volatility and degree of
leverage; and

(iii) Any material differences be-
tween the performance of such advisors
and pools as compared to that of the
offered pool’s major trading advisors
and major investee pools.

[60 FR 38186, July 25, 1995, as amended at 63
FR 58303, Oct. 30, 1998; 68 FR 42967, July 21,
2003; 75 FR 55429, Sept. 10, 2010]

§4.26 Use, amendment and filing of
Disclosure Document.

(a)(1) Subject to paragraph (c) of this
section, all information contained in
the Disclosure Document and, where
used, profile document, must be cur-
rent as of the date of the Document;
Provided, however, that performance
information may be current as of a
date not more than three months prior
to the date of the Document.

(2) No commodity pool operator may
use a Disclosure Document or profile
document dated more than nine
months prior to the date of its use.

(b) The commodity pool operator
must attach to the Disclosure Docu-
ment the most current Account State-
ment and Annual Report for the pool
required to be distributed in accord-
ance with §4.22; provided, however,
that in lieu of the most current Ac-
count Statement the commodity pool
operator may provide performance in-
formation for the pool current as of a
date not more than sixty days prior to
the date on which the Disclosure Docu-
ment is distributed and covering the
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period since the most recent perform-
ance information contained in the Dis-
closure Document.

(c)(1) If the commodity pool operator
knows or should know that the Disclo-
sure Document or profile document is
materially inaccurate or incomplete in
any respect, it must correct that defect
and must distribute the correction to:

(i) All existing pool participants
within 21 calendar days of the date
upon which the pool operator first
knows or has reason to know of the de-
fect; and

(ii) Each previously solicited prospec-
tive pool participant prior to accepting
or receiving funds, securities or other
property from any such prospective
participant.

(2) The pool operator may furnish the
correction by any of the following
means:

(i) An amended Disclosure Document
or profile document;

(ii) With respect to a hard copy of the
Disclosure Document, a sticker affixed
to the Disclosure Document; or

(iii) Other similar means.

(3) The pool operator may not use the
Disclosure Document or profile docu-
ment until such correction has been
made.

(d) Except as provided by §4.8:

(1) The commodity pool operator
must electronically file with the Na-
tional Futures Association, pursuant
to the electronic filing procedures of
the National Futures Association, the
Disclosure Document and, where used,
profile document for each pool that it
operates or that it intends to operate
not less than 21 calendar days prior to
the date the pool operator first intends
to deliver such Document or docu-
ments to a prospective participant in
the pool; and

(2) The commodity pool operator
must electronically file with the Na-
tional Futures Association, pursuant
to the electronic filing procedures of
the National Futures Association, the
subsequent amendments to the Disclo-
sure Document and, where used, profile
document for each pool that it operates
or that it intends to operate within 21
calendar days of the date upon which
the pool operator first knows or has

§4.27, Nt.

reason to know of the defect requiring
the amendment.

[60 FR 38188, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997; 65 FR 58649, Oct. 2,
2000; 67 FR 42710, June 25, 2002; 67 FR 77411,
Dec. 18, 2002; 68 FR 12584, Mar. 17, 2003; 74 FR
9569, Mar. 5, 2009]

§4.27 Additional reporting by advisors
of commodity pools.

Except as otherwise expressly pro-
vided in this section, CPOs and CTAs
that are dually registered with the Se-
curities and Exchange Commission and
are required to file Form PF pursuant
to the rules promulgated under the In-
vestment Advisers Act of 1940, shall file
Form PF with the Securities and Ex-
change Commission in lieu of filing
such other reports with respect to pri-
vate funds as may be required under
this section. In addition, except as oth-
erwise expressly provided in this sec-
tion, CPOs and CTAs that are dually
registered with the Securities and Ex-
change Commission and are required to
file Form PF pursuant to the rules pro-
mulgated under the Investment Advis-
ers Act of 1940, may file Form PF with
the Securities and Exchange Commis-
sion in lieu of filing such other reports
with respect to commodity pools that
are not private funds as may be re-
quired under this section. Dually reg-
istered CPOs and CTAs that file Form
PF with the Securities and Exchange
Commission will be deemed to have
filed Form PF with the Commission for
purposes of any enforcement action re-
garding any false or misleading state-
ment of a material fact in Form PF.

[76 FR 71174, Nov. 16, 2011]

EFFECTIVE DATE NOTES: 1. At 77 FR 11285,
Feb. 24, 2012, §4.27 was amended by adding
paragraph (b)(5), effective April 24, 2012. For
the convenience of the user, the added text is
set forth as follows:

§4.24 General disclosures required.

* * * * *

(b) * % %

(5) If the pool may engage in swaps, the
Risk Disclosure Statement must further
state:

SWAPS TRANSACTIONS, LIKE OTHER
FINANCIAL TRANSACTIONS, INVOLVE A
VARIETY OF SIGNIFICANT RISKS. THE
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