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contracts are traded or executed will 
be public: rulebook, the facility’s regu-
latory compliance chart, documents es-
tablishing the facility’s legal status, 
documents setting forth the facility’s 
governance structure, and any other 
parts of the submissions not covered by 
a request for confidential treatment 
(§ 40.8(b) will be removed on July 20, 
2012). 

(c) A registered entity’s filing of new 
products pursuant to the self-certifi-
cation procedures of § 40.2 of this part, 
new products for Commission review 
and approval pursuant to § 40.3 of this 
part, new rules and rule amendments 
for Commission review and approval 
pursuant to § 40.4 or § 40.5 of this part, 
and new rules and rule amendments 
pursuant to the self-certification pro-
cedures of § 40.6 and § 40.10 of this part 
shall be treated as public information 
unless accompanied by a request for 
confidential treatment. If a registered 
entity files a request for confidential 
treatment, the following procedures 
shall apply: 

(1) A detailed written justification of 
the confidential treatment request 
must be filed simultaneously with the 
request for confidential treatment. The 
form and content of the detailed writ-
ten justification shall be governed by 
§ 145.9 of this chapter; 

(2) All material for which confiden-
tial treatment is requested must be 
segregated in an Appendix to the sub-
mission; 

(3) The submission itself must indi-
cate that material has been segregated 
and, as appropriate, an additional re-
dacted version provided; 

(4) Commission staff may make an 
initial determination with respect to 
the request for confidential treatment 
without regard to whether a request 
for the information has been sought 
under the Freedom of Information Act; 

(5) All requests for confidential treat-
ment shall be subject to the process 
provided by § 145.9 of this chapter. 

(6) A submitter of information under 
this part may appeal an adverse deci-
sion by staff to the Commission’s Of-
fice of General Counsel. The form and 
content of such appeal shall be gov-
erned by § 145.9(g) of this chapter. 

(7) The grant of any part of a request 
for confidential treatment under this 

section may be reconsidered if a subse-
quent request under the Freedom of In-
formation Act is made for the informa-
tion. 

(d) Commission staff will not con-
sider confidential treatment requests 
for information that is required to be 
made public under the Act. The terms 
and conditions of a product submitted 
to the Commission pursuant to § 40.2, 
§ 40.3, § 40.5 and § 40.6 of this part shall 
be made publicly available at the time 
of submission. 

§ 40.9 [Reserved] 

§ 40.10 Special certification proce-
dures for submission of rules by 
systemically important derivatives 
clearing organizations. 

(a) Advance notice. A registered de-
rivatives clearing organization that 
has been designated by the Financial 
Stability Oversight Council as a sys-
temically important derivatives clear-
ing organization shall provide notice to 
the Commission not less than 60 days 
in advance of any proposed change to 
its rules, procedures, or operations 
that could materially affect the nature 
or level of risks presented by the sys-
temically important derivatives clear-
ing organization. A notice submitted 
under this section shall be subject to 
the filing requirements of § 40.6(a)(1) 
and the Web site publication require-
ments of § 40.6(a)(2). 

(1) The notice of a proposed change 
shall provide the information required 
to be submitted under § 40.6(a)(7) and 
shall specifically describe: 

(i) The nature of the change and ex-
pected effects on risks to the system-
ically important derivatives clearing 
organization, its clearing members, or 
the market; and 

(ii) How the systemically important 
derivatives clearing organization plans 
to manage any identified risks. 

(2) Concurrent with providing the 
Commission with the advance notice or 
any request or other information re-
lated to the advance notice, the sys-
temically important derivatives clear-
ing organization shall provide the 
Board of Governors of the Federal Re-
serve System with a copy of such no-
tice, request or other information in 
the same format and manner as re-
quired by the Board of Governors for 
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those designated financial market util-
ities for which it is the Supervisory 
Agency pursuant to section 803(8) of 
the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 

(3) The systemically important de-
rivatives clearing organization may re-
quest that the Commission expedite 
the review on the grounds that the 
change would materially decrease risk. 
The Commission, in its discretion, may 
expedite the review and, pursuant to 
paragraph (g) of this section, notify the 
systemically important derivatives 
clearing organization in less than 60 
days from the date the Commission re-
ceives the notice of proposed change in 
writing that it does not object to the 
proposed change and authorizes imple-
mentation of the change on an earlier 
date. 

(b) Materiality. The term ‘‘materially 
affect the nature or level of risks pre-
sented,’’ when used to qualify deter-
minations on a change to rules, proce-
dures, or operations of a systemically 
important derivatives clearing organi-
zation, means matters as to which 
there is a reasonable possibility that 
the change could affect the perform-
ance of essential clearing and settle-
ment functions or the overall nature or 
level of risk presented by the system-
ically important derivatives clearing 
organization. Such changes may in-
clude, but are not limited to, changes 
that materially affect financial re-
sources, participant and product eligi-
bility, risk management (including 
matters relating to margin and stress 
testing), daily or intraday settlement 
procedures, default procedures, system 
safeguards (business continuity and 
disaster recovery), and governance. If a 
systemically important derivatives 
clearing organization determines that 
a proposed change is not material and 
therefore does not file an advance no-
tice under this § 40.10, but the Commis-
sion determines that the change is ma-
terial, the Commission may require the 
systemically important derivatives 
clearing organization to withdraw the 
proposed change and provide notice 
pursuant to this section. 

(c) Further information. The Commis-
sion may require the systemically im-
portant derivatives clearing organiza-
tion to provide any further information 

necessary to assess the effect the pro-
posed change would have on the nature 
or level of risks associated with the 
systemically important derivatives 
clearing organization’s payment, clear-
ing, or settlement activities and the 
sufficiency of any proposed risk man-
agement techniques. 

(d) Notice of objection. A systemically 
important derivatives clearing organi-
zation shall not implement a change to 
which the Commission has an objection 
on the grounds that the proposed 
change is not consistent with the Act 
or the Commission’s regulations, or the 
purposes of the Dodd-Frank Act or any 
applicable rules, orders, or standards 
prescribed under Section 805(a) of the 
Dodd-Frank Act. The Commission will 
notify the systemically important de-
rivatives clearing organization in writ-
ing of any objection regarding the pro-
posed change within 60 days from the 
later of: 

(1) The date that the notice of the 
proposed change was received; or 

(2) The date the Commission received 
any further information it had re-
quested for consideration of the notice. 

(e) Implementation of change absent 
Commission objection. A systemically 
important derivatives clearing organi-
zation may implement a change if it 
has not received an objection to the 
proposed change within 60 days from 
the later of: 

(1) The date that the Commission re-
ceived the notice of proposed change; 
or 

(2) The date the Commission received 
any further information it had re-
quested for consideration of the notice. 

(f) Extended review. The Commission 
may, during the 60-day review period, 
extend the review period if the pro-
posed change raises novel or complex 
issues. A notification by the Commis-
sion pursuant to this paragraph will 
extend the review for an additional 60 
days. Any extension under this para-
graph will extend the time periods 
under paragraphs (d) and (e) of this sec-
tion for an additional 60 days. 

(g) Change allowed earlier if notified of 
no objection. A systemically important 
derivatives clearing organization may 
implement a change in less than 60 
days from the date the Commission re-
ceives the notice of proposed change or 
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the date the Commission receives any 
further information it has requested, if 
the Commission notifies the system-
ically important derivatives clearing 
organization in writing that it does not 
object to the proposed change and au-
thorizes implementation of the change 
on an earlier date, subject to any con-
ditions imposed by the Commission. 

(h) Emergency changes. A system-
ically important derivatives clearing 
organization may implement a change 
that would otherwise require advance 
notice under this section if it deter-
mines that an emergency exists and 
immediate implementation of the 
change is necessary for the system-
ically important derivatives clearing 
organization to continue to provide its 
services in a safe and sound manner. 

(1) The systemically important de-
rivatives clearing organization shall 
provide notice of any such emergency 
change to the Commission as soon as 
practicable, which shall be no later 
than 24 hours after implementation of 
the change. 

(2) The notice of an emergency 
change shall: 

(i) Provide the information required 
for advance notice as set forth in para-
graph (a) of this section; 

(ii) Describe the nature of the emer-
gency; and 

(iii) Describe the reason the change 
was necessary for the systemically im-
portant derivatives clearing organiza-
tion to continue to provide its services 
in a safe and sound manner. 

(3) The Commission may require 
modification or rescission of the emer-
gency change if it finds that the 
change is not consistent with the Act 
or the Commission’s regulations, or the 
purposes of the Dodd-Frank Act or any 
applicable rules, orders, or standards 
prescribed under Section 805(a) of the 
Dodd-Frank Act. 

§ 40.11 Review of event contracts 
based upon certain excluded com-
modities. 

(a) Prohibition. A registered entity 
shall not list for trading or accept for 
clearing on or through the registered 
entity any of the following: 

(1) An agreement, contract, trans-
action, or swap based upon an excluded 
commodity, as defined in Section 

1a(19)(iv) of the Act, that involves, re-
lates to, or references terrorism, assas-
sination, war, gaming, or an activity 
that is unlawful under any State or 
Federal law; or 

(2) An agreement, contract, trans-
action, or swap based upon an excluded 
commodity, as defined in Section 
1a(19)(iv) of the Act, which involves, re-
lates to, or references an activity that 
is similar to an activity enumerated in 
§ 40.11(a)(1) of this part, and that the 
Commission determines, by rule or reg-
ulation, to be contrary to the public in-
terest. 

(b) [Reserved] 
(c) 90-day review and approval of cer-

tain event contracts. The Commission 
may determine, based upon a review of 
the terms or conditions of a submission 
under § 40.2 or § 40.3, that an agreement, 
contract, transaction, or swap based on 
an excluded commodity, as defined in 
Section 1a(19)(iv) of the Act, which 
may involve, relate to, or reference an 
activity enumerated in § 40.11(a)(1) or 
§ 40.11(a)(2), be subject to a 90-day re-
view. The 90-day review shall com-
mence from the date the Commission 
notifies the registered entity of a po-
tential violation of § 40.11(a). 

(1) The Commission shall request 
that a registered entity suspend the 
listing or trading of any agreement, 
contract, transaction, or swap based on 
an excluded commodity, as defined in 
Section 1a(19)(iv) of the Act, which 
may involve, relate to, or reference an 
activity enumerated in § 40.11(a)(1) or 
§ 40.11(a)(2), during the Commission’s 
90-day review period. The Commission 
shall post on the Web site a notifica-
tion of the intent to carry out a 90-day 
review. 

(2) Final determination. The Commis-
sion shall issue an order approving or 
disapproving an agreement, contract, 
transaction, or swap that is subject to 
a 90-day review under § 40.11(c) not 
later than 90 days subsequent to the 
date that the Commission commences 
review, or if applicable, at the conclu-
sion of such extended period agreed to 
or requested by the registered entity. 
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