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the submission is incomplete or pro-
vides an inadequate explanation. 

(4) Emergency rules. The Commission 
hereby delegates to the Director of the 
Division of Market Oversight and, sep-
arately, to the Director of the Division 
of Clearing and Intermediary Over-
sight, to be exercised by either Direc-
tor, as appropriate, or by such other 
employee or employees of the Commis-
sion that either Director may des-
ignate from time to time, authority to 
receive notification of emergency rules 
under § 40.6(a)(6)(ii) of this part. 

(5) The Commission hereby delegates 
to the Director of the Division of Mar-
ket Oversight, to be exercised by the 
Director or by such employees of the 
Commission that the Director may des-
ignate from time to time, with the con-
currence of the General Counsel or the 
General Counsel’s delegate, the author-
ity to determine whether a rule change 
submitted by a designated contract 
market for a materiality determina-
tion under § 40.4(b)(5) of this part is not 
material (in which case it may be re-
ported pursuant to the provisions of 
§ 40.6(d) of this part), or is material, in 
which case he or she shall notify the 
registered entity that the rule change 
must be submitted for the Commis-
sion’s prior approval. 

(b) Approval authority. The Commis-
sion hereby delegates, until it orders 
otherwise, to the Director of the Divi-
sion of Clearing and Intermediary 
Oversight and, separately, to the Direc-
tor of the Division of Market Over-
sight, to be exercised by either Direc-
tor, as appropriate, or by such employ-
ees of the Commission that either Di-
rector may designate from time to 
time, with the concurrence of the Gen-
eral Counsel or the General Counsel’s 
delegate, the authority to approve, 
pursuant to section 5c(c)(3) of the Act 
and § 40.5 of this part, rules or rule 
amendments of a registered entity 
that: 

(1) Relate to, but do not substan-
tially change, the quantity, quality, or 
other delivery specifications, proce-
dures, or obligations for delivery, cash 
settlement, or exercise under an agree-
ment, contract or transaction approved 
for trading by the Commission; daily 
settlement prices; clearing position 
limits; requirements or procedures for 

governance of a registered entity; pro-
cedures for transfer trades; trading 
hours; minimum price fluctuations; 
and maximum price limit and trading 
suspension provisions; 

(2) Reflect routine modifications that 
are required or anticipated by the 
terms of the rule of a registered entity; 

(3) Establish or amend speculative 
limits or position accountability provi-
sions that are in compliance with the 
requirements of the Act and the Com-
mission’s regulations; 

(4) Are in substance the same as a 
rule of the same or another registered 
entity which has been approved pre-
viously by the Commission pursuant to 
section 5c(c)(3) of the Act; 

(5) Are consistent with a specific, 
stated policy or interpretation of the 
Commission; or 

(6) Relate to the listing of additional 
trading months of approved contracts. 

(c) Notwithstanding the provisions of 
this section, the Director of the Divi-
sion of Clearing and Intermediary 
Oversight and, separately, the Director 
of the Division of Market Oversight 
may submit to the Commission for its 
consideration any matter that has been 
delegated pursuant to this section. 

(d) Nothing in this section shall be 
deemed to prohibit the Commission, at 
its election, from exercising any of the 
authority delegated pursuant to this 
section. 

§ 40.8 Availability of public informa-
tion. 

(a) The following sections of all ap-
plications to become a designated con-
tract market, swap execution facility, 
derivatives clearing organization, or 
swap data repository shall be made 
publicly available: Transmittal letter 
and first page of the application cover 
sheet, proposed rules, narrative sum-
mary of the applicant’s proposed ac-
tivities and regulatory compliance 
chart, documents establishing the ap-
plicant’s legal status, documents set-
ting forth the applicant’s corporate 
and governance structure and any 
other part of the application not cov-
ered by a request for confidential treat-
ment. 

(b) The following submissions pro-
vided by an electronic trading facility 
on which significant price discovery 
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contracts are traded or executed will 
be public: rulebook, the facility’s regu-
latory compliance chart, documents es-
tablishing the facility’s legal status, 
documents setting forth the facility’s 
governance structure, and any other 
parts of the submissions not covered by 
a request for confidential treatment 
(§ 40.8(b) will be removed on July 20, 
2012). 

(c) A registered entity’s filing of new 
products pursuant to the self-certifi-
cation procedures of § 40.2 of this part, 
new products for Commission review 
and approval pursuant to § 40.3 of this 
part, new rules and rule amendments 
for Commission review and approval 
pursuant to § 40.4 or § 40.5 of this part, 
and new rules and rule amendments 
pursuant to the self-certification pro-
cedures of § 40.6 and § 40.10 of this part 
shall be treated as public information 
unless accompanied by a request for 
confidential treatment. If a registered 
entity files a request for confidential 
treatment, the following procedures 
shall apply: 

(1) A detailed written justification of 
the confidential treatment request 
must be filed simultaneously with the 
request for confidential treatment. The 
form and content of the detailed writ-
ten justification shall be governed by 
§ 145.9 of this chapter; 

(2) All material for which confiden-
tial treatment is requested must be 
segregated in an Appendix to the sub-
mission; 

(3) The submission itself must indi-
cate that material has been segregated 
and, as appropriate, an additional re-
dacted version provided; 

(4) Commission staff may make an 
initial determination with respect to 
the request for confidential treatment 
without regard to whether a request 
for the information has been sought 
under the Freedom of Information Act; 

(5) All requests for confidential treat-
ment shall be subject to the process 
provided by § 145.9 of this chapter. 

(6) A submitter of information under 
this part may appeal an adverse deci-
sion by staff to the Commission’s Of-
fice of General Counsel. The form and 
content of such appeal shall be gov-
erned by § 145.9(g) of this chapter. 

(7) The grant of any part of a request 
for confidential treatment under this 

section may be reconsidered if a subse-
quent request under the Freedom of In-
formation Act is made for the informa-
tion. 

(d) Commission staff will not con-
sider confidential treatment requests 
for information that is required to be 
made public under the Act. The terms 
and conditions of a product submitted 
to the Commission pursuant to § 40.2, 
§ 40.3, § 40.5 and § 40.6 of this part shall 
be made publicly available at the time 
of submission. 

§ 40.9 [Reserved] 

§ 40.10 Special certification proce-
dures for submission of rules by 
systemically important derivatives 
clearing organizations. 

(a) Advance notice. A registered de-
rivatives clearing organization that 
has been designated by the Financial 
Stability Oversight Council as a sys-
temically important derivatives clear-
ing organization shall provide notice to 
the Commission not less than 60 days 
in advance of any proposed change to 
its rules, procedures, or operations 
that could materially affect the nature 
or level of risks presented by the sys-
temically important derivatives clear-
ing organization. A notice submitted 
under this section shall be subject to 
the filing requirements of § 40.6(a)(1) 
and the Web site publication require-
ments of § 40.6(a)(2). 

(1) The notice of a proposed change 
shall provide the information required 
to be submitted under § 40.6(a)(7) and 
shall specifically describe: 

(i) The nature of the change and ex-
pected effects on risks to the system-
ically important derivatives clearing 
organization, its clearing members, or 
the market; and 

(ii) How the systemically important 
derivatives clearing organization plans 
to manage any identified risks. 

(2) Concurrent with providing the 
Commission with the advance notice or 
any request or other information re-
lated to the advance notice, the sys-
temically important derivatives clear-
ing organization shall provide the 
Board of Governors of the Federal Re-
serve System with a copy of such no-
tice, request or other information in 
the same format and manner as re-
quired by the Board of Governors for 
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