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§201.700

violation alleged against that respond-
ent in the order instituting pro-
ceedings, or such later date as specified
by the Commission or a hearing officer,
to the date of the order requiring the
disclosure statement to be filed. By
order, the Commission or the hearing
officer may prescribe the use of the
Disclosure of Assets and Financial In-
formation Form (see Form D-A at
§209.1 of this chapter) or any other
form, may specify other time periods
for which disclosure is required, and
may require such other information as
deemed necessary to evaluate a claim
of inability to pay.

(c) Confidentiality. Any respondent
submitting financial information pur-
suant to this section or §201.410(c) may
make a motion, pursuant to §201.322,
for the issuance of a protective order
against disclosure of the information
submitted to the public or to any par-
ties other than the Division of Enforce-
ment. Prior to a ruling on the motion,
no party receiving information as to
which a motion for a protective order
has been made may transfer or convey
the information to any other person
without the prior permission of the
Commission or the hearing officer.

(d) Service required. Notwithstanding
any provision of §201.322, a copy of the
financial disclosure statement shall be
served on the Division of Enforcement.

(e) Failure to file required financial in-
formation: sanction. Any respondent
who, after making a claim of inability
to pay either disgorgement, interest or
a penalty, fails to file a financial dis-
closure statement when such a filing
has been ordered or is required by rule
may, in the discretion of the Commis-
sion or the hearing officer, be deemed
to have waived the claim of inability
to pay. No sanction pursuant to
§§201.155 or 201.180 shall be imposed for
a failure to file such a statement.

§201.700 Initiation of proceedings for
SRO proposed rule changes.

(a) Rules of Practice. For purposes of
these Rules of Practice contained at 17
CFR 201.700 through 201.701, the fol-
lowing Rules of Practice apply:

(1) Rule 103, 17 CFR 201.103 (Construc-
tion of Rules);

(2) Rule 104, 17 CFR 201.104 (Business
Hours); and
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(3) Rule 160, 17 CFR 201.160 (Time
Computation).

(b) Institution of proceedings; notice
and opportunity to submit written views—
(1) Generally. If the Commission deter-
mines to initiate proceedings to deter-
mine whether a self-regulatory organi-
zation’s proposed rule change should be
disapproved, it shall provide notice
thereof to the self-regulatory organiza-
tion that filed the proposed rule
change, as well as all interested parties
and the public, by publication in the
FEDERAL REGISTER of the grounds for
disapproval under consideration.

(i) Prior to notice. If the Commission
determines to institute proceedings
prior to initial publication by the Com-
mission of the notice of the self-regu-
latory organization’s proposed rule
change in the FEDERAL REGISTER, then
the Commission shall publish notice of
the proposed rule change simulta-
neously with a brief summary of the
grounds for disapproval under consider-
ation.

(ii) Subsequent to motice. If the Com-
mission determines to institute pro-
ceedings subsequent to initial publica-
tion by the Commission of the notice of
the self-regulatory organization’s pro-
posed rule change in the FEDERAL REG-
ISTER, then the Commission shall pub-
lish separately in the FEDERAL REG-
ISTER a brief summary of the grounds
for disapproval under consideration.

(iii) Service of an order instituting pro-
ceedings. In addition to publication in
the FEDERAL REGISTER of the grounds
for disapproval under consideration,
the Secretary, or another duly author-
ized officer of the Commission, shall
serve a copy of the grounds for dis-
approval under consideration to the
self-regulatory organization that filed
the proposed rule change by serving no-
tice to the person listed as the contact
person on the cover page of the Form
19b—4 filing. Notice shall be made by de-
livering a copy of the order to such
contact person either by any method
specified in 17 CFR 201.141(a) or by elec-
tronic means including e-mail.

(2) Notice of the grounds for disapproval
under consideration. The grounds for
disapproval under consideration shall
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include a brief statement of the mat-
ters of fact and law on which the Com-
mission instituted the proceedings, in-
cluding the areas in which the Commis-
sion may have questions or may need
to solicit additional information on the
proposed rule change. The Commission
may consider during the course of the
proceedings additional matters of fact
and law beyond what was set forth in
its notice of the grounds for dis-
approval under consideration.

(3) Demonstration of consistency with
the Exchange Act. The burden to dem-
onstrate that a proposed rule change is
consistent with the Exchange Act and
the rules and regulations issued there-
under that are applicable to the self-
regulatory organization is on the self-
regulatory organization that proposed
the rule change. As reflected in the
General Instructions to Form 19b-4,
the Form is designed to elicit informa-
tion necessary for the public to provide
meaningful comment on the proposed
rule change and for the Commission to
determine whether the proposed rule
change is consistent with the require-
ments of the Exchange Act and the
rules and regulations thereunder appli-
cable to the self-regulatory organiza-
tion. The self-regulatory organization
must provide all information elicited
by the Form, including the exhibits,
and must present the information in a
clear and comprehensible manner. In
particular, the self-regulatory organi-
zation must explain why the proposed
rule change is consistent with the re-
quirements of the Exchange Act and
the rules and regulations thereunder
applicable to the self-regulatory orga-
nization. A mere assertion that the
proposed rule change is consistent with
those requirements, or that another
self-regulatory organization has a simi-
lar rule in place, is not sufficient. In-
stead, the description of the proposed
rule change, its purpose and operation,
its effect, and a legal analysis of its
consistency with applicable require-
ments must all be sufficiently detailed
and specific to support an affirmative
Commission finding. Any failure of the
self-regulatory organization to provide
the information elicited by Form 19b-4
may result in the Commission not hav-
ing a sufficient basis to make an af-
firmative finding that a proposed rule

§201.700

change is consistent with the Exchange
Act and the rules and regulations
issued thereunder that are applicable
to the self-regulatory organization.

(c) Conduct of hearings—(1) Initial
comment period in writing. Unless other-
wise specified by the Commission in its
notice of grounds for disapproval under
consideration, all interested persons
will be given an opportunity to submit
written data, views, and arguments
concerning the proposed rule change
under consideration and whether the
Commission should approve or dis-
approve the proposed rule change. The
self-regulatory organization that sub-
mitted the proposed rule change may
file a written statement in support of
its proposed rule change dem-
onstrating, in specific detail, how such
proposed rule change is consistent with
the requirements of the Exchange Act
and the rules and regulations there-
under applicable to the self-regulatory
organization, including a response to
each of the grounds for disapproval
under consideration. Such statement
may include specific representations or
undertakings by the self-regulatory or-
ganization. The Commission will speci-
fy in the summary of the grounds for
disapproval under consideration the
length of the initial comment period.

(2) Oral. The Commission, in its sole
discretion, may determine whether any
issues relevant to approval or dis-
approval would be facilitated by the
opportunity for an oral presentation of
views.

(3) Rebuttal. At the end of the initial
comment period, the self-regulatory
organization that filed the proposed
rule change will be given an oppor-
tunity to respond to any comments re-
ceived. The self-regulatory organiza-
tion may voluntarily file, or the Com-
mission may request a self-regulatory
organization to file, a response to a
comment received regarding any as-
pect of the proposed rule change under
consideration to assist the Commission
in determining whether the proposed
rule change should be disapproved. The
Commission will specify in the sum-
mary of the grounds for disapproval
under consideration the length of the
rebuttal period.

(4) Non-response. Any failure by the
self-regulatory organization to provide
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a complete response, within the appli-
cable time period specified, to a com-
ment letter received or to the Commis-
sion’s grounds for disapproval under
consideration may result in the Com-
mission not having a sufficient basis to
make an affirmative finding that a pro-
posed rule change is consistent with
the Exchange Act and the rules and
regulations issued thereunder that are
applicable to the self-regulatory orga-
nization.

(d) Record before the Commission—(1)
Filing of papers with the Commission. Fil-
ing of papers with the Commission
shall be made by filing them with the
Secretary, including through elec-
tronic means. In its notice setting
forth the grounds for disapproval under
consideration for a proposed rule
change, the Commission shall inform
interested parties of the methods by
which they may submit written com-
ments and arguments for or against
Commission approval.

(2) Public availability of materials re-
ceived. During the conduct of the pro-
ceedings, the Commission generally
will make available publicly all writ-
ten comments it receives without
change. In its notice setting forth the
grounds for disapproval under consider-
ation for a proposed rule change, the
Commission shall inform interested
parties of the methods by which they
may view all written communications
relating to the proposed rule change
between the Commission and any per-
son, other than those that may be
withheld from the public in accordance
with the provisions of 56 U.S.C. 552.

(3) Record before the Commission. The
Commission shall determine each mat-
ter on the basis of the record. The
record shall consist of the proposed
rule change filed on Form 19b-4 by the
self-regulatory organization, including
all attachments and exhibits thereto,
and all written materials received from
any interested parties on the proposed
rule change, including the self-regu-
latory organization that filed the pro-
posed rule change, through the means
identified by the Commission as pro-
vided in paragraph (1), as well as any
written materials that reflect commu-
nications between the Commission and
any interested parties.
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(e) Amended notice not required. The
Commission is not required to amend
its notice of grounds for disapproval
under consideration in order to con-
sider, during the course of the pro-
ceedings, additional matters of fact
and law beyond what was set forth in
the notice of the grounds for dis-
approval under consideration.

[76 FR 4070, Jan. 24, 2011]

§201.701 Issuance of order.

At any time following conclusion of
the rebuttal period specified in 17 CFR
201.700(b)(4), the Commission may issue
an order approving or disapproving the
self-regulatory organization’s proposed
rule change together with a written
statement of the reasons therefor.

[76 FR 4070, Jan. 24, 2011]

INFORMAL PROCEDURES AND SUPPLE-
MENTARY INFORMATION CONCERNING
ADJUDICATORY PROCEEDINGS

§201.900 Informal Procedures and
Supplementary Information Con-
cerning Adjudicatory Proceedings.

(a) Guidelines for the timely completion
of proceedings. (1) Timely resolution of
adjudicatory proceedings is one factor
in assessing the effectiveness of the ad-
judicatory program in protecting in-
vestors, promoting public confidence in
the securities markets and assuring re-
spondents a fair hearing. HEstablish-
ment of guidelines for the timely com-
pletion of key phases of contested ad-
ministrative proceedings provides a
standard for both the Commission and
the public to gauge the Commission’s
adjudicatory program on this criterion.
The Commission has directed that, to
the extent possible:

(i) A decision by the Commission on
review of an interlocutory matter
should be completed within 45 days of
the date set for filing the final brief on
the matter submitted for review.

(ii) A decision by the Commission on
a motion to stay a decision that has al-
ready taken effect or that will take ef-
fect within five days of the filing of the
motion, should be issued within five
days of the date set for filing of the op-
position to the motion for a stay. If the
decision complained of has not taken
effect, the Commission’s decision
should be issued within 45 days of the
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