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Securities and Exchange Commission § 210.3–16 

(i) The property is not acquired from 
a related party; 

(ii) Material factors considered by 
the registrant in assessing the property 
are described with specificity in the fil-
ing with regard to the property, includ-
ing sources of revenue (including, but 
not limited to, competition in the rent-
al market, comparative rents, occu-
pancy rates) and expense (including, 
but not limited to, utility rates, ad va-
lorem tax rates, maintenance expenses, 
capital improvements anticipated); and 

(iii) The registrant indicates in the 
appropriate filing that, after reason-
able inquiry, the registrant is not 
aware of any material factors relating 
to that specific property other than 
those discussed in response to para-
graph (a)(1)(ii) of this section that 
would cause the reported financial in-
formation not to be necessarily indic-
ative of future operating results. 

NOTE: The discussion of material factors 
considered should be combined with that re-
quired by Item 15 of Form S–11. 

(2) If the property is to be operated 
by the registrant, there shall be fur-
nished a statement showing the esti-
mated taxable operating results of the 
registrant based on the most recent 
twelve month period including such ad-
justments as can be factually sup-
ported. If the property is to be acquired 
subject to a net lease the estimated 
taxable operating results shall be based 
on the rent to be paid for the first year 
of the lease. In either case, the esti-
mated amount of cash to be made 
available by operations shall be shown. 
There shall be stated in an introduc-
tory paragraph the principal assump-
tions which have been made in pre-
paring the statements of estimated 
taxable operating results and cash to 
be made available by operations. 

(3) If appropriate under the cir-
cumstances, there shall be given in 
tablular form for a limited number of 
years the estimated cash distribution 
per unit showing the portion thereof 
reportable as taxable income and the 
portion representing a return of capital 
together with an explanation of annual 
variations, if any. If taxable net in-
come per unit will become greater than 
the cash available for distribution per 
unit, that fact and approximate year of 

occurrence shall be stated, if signifi-
cant. 

(b) Information required by this sec-
tion is not required to be included in a 
filing on Form 10–K. 

[45 FR 63687, Sept. 25, 1980, as amended at 47 
FR 25122, June 10, 1982; 73 FR 953, Jan. 4, 2008] 

§ 210.3–15 Special provisions as to real 
estate investment trusts. 

(a)(1) The income statement prepared 
pursuant to § 210.5–03 shall include the 
following additional captions between 
those required by § 210.5–03.15 and 16: (i) 
Income or loss before gain or loss on 
sale of properties, extraordinary items 
and cumulative effects of accounting 
changes, and (ii) gain or loss on sale of 
properties, less applicable income tax. 

(2) The balance sheet required by 
§ 210.5–02 shall set forth in lieu of the 
captions required by § 210.5–02.31(a)(3): 
(i) The balance of undistributed income 
from other than gain or loss on sale of 
properties and (ii) accumulated undis-
tributed net realized gain or loss on 
sale of properties. The information 
specified in § 210.3–04 shall be modified 
similarly. 

(b) The trust’s status as a real estate 
investment trust under applicable provi-
sions of the Internal Revenue Code as 
amended shall be stated in a note re-
ferred to in the appropriate state-
ments. Such note shall also indicate 
briefly the principal present assump-
tions on which the trust has relied in 
making or not making provisons for 
Federal income taxes. 

(c) The tax status of distributions per 
unit shall be stated (e.g., ordinary in-
come, capital gain, return of capital). 

[45 FR 63687, Sept. 25, 1980, as amended at 50 
FR 49532, Dec. 3, 1985] 

§ 210.3–16 Financial statements of af-
filiates whose securities 
collateralize an issue registered or 
being registered. 

(a) For each of the registrant’s affili-
ates whose securities constitute a sub-
stantial portion of the collateral for 
any class of securities registered or 
being registered, there shall be filed 
the financial statements that would be 
required if the affiliate were a reg-
istrant and required to file financial 
statements. However, financial state-
ments need not be filed pursuant to 
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17 CFR Ch. II (4–1–12 Edition) § 210.3–17 

this section for any person whose 
statements are otherwise separately 
included in the filing on an individual 
basis or on a basis consolidated with 
its subsidiaries. 

(b) For the purposes of this section, 
securities of a person shall be deemed 
to constitute a substantial portion of 
collateral if the aggregate principal 
amount, par value, or book value of the 
securities as carried by the registrant, 
or the market value of such securities, 
whichever is the greatest, equals 20 
percent or more of the principal 
amount of the secured class of securi-
ties. 

[65 FR 51710, Aug. 24, 2000] 

§ 210.3–17 Financial statements of nat-
ural persons. 

(a) In lieu of the financial statements 
otherwise required, a natural person 
may file an unaudited balance sheet as 
of a date within 90 days of date of filing 
and unaudited statements of income 
for each of the three most recent fiscal 
years. 

(b) Financial statements conforming 
with the instructions as to financial 
statements of subsidiaries not consoli-
dated and 50 percent or less owned per-
sons under § 210.3–09(a) shall be sepa-
rately presented for: (1) Each business 
owned as a sole proprietor, (2) each 
partnership, business trust, unincor-
porated association, or similar business 
organization of which the person holds 
a controlling interest and (3) each cor-
poration of which the person, directly 
or indirectly, owns securities rep-
resenting more than 50 percent of the 
voting power. 

(c) Separate financial statements 
may be omitted, however, for each cor-
poration, business trust, unincor-
porated association, or similar business 
organization if the person’s total in-
vestment in such entity does not ex-
ceed 5 percent of his total assets and 
the person’s total income from such en-
tity does not exceed 5 percent of his 
gross income; Provided, that the per-
son’s aggregate investment in and in-
come from all such omitted entities 
shall not exceed 15 percent of his total 
assets and gross income, respectively. 

[46 FR 12491, Feb. 17, 1981, as amended at 50 
FR 25215, June 18, 1985] 

§ 210.3–18 Special provisions as to reg-
istered management investment 
companies and companies required 
to be registered as management in-
vestment companies. 

(a) For filings by registered manage-
ment investment companies, the fol-
lowing financial statements shall be 
filed: 

(1) An audited balance sheet or state-
ment of assets and liabilities as of the 
end of the most recent fiscal year; 

(2) An audited statement of oper-
ations for the most recent fiscal year 
conforming to the requirements of 
§ 210.6–07. 

(3) An audited statement of cash 
flows for the most recent fiscal year if 
necessary to comply with generally ac-
cepted accounting principles. (Further 
references in this rule to the require-
ment for such statement are likewise 
applicable only to the extent that they 
are consistent with the requirements of 
generally accepted accounting prin-
ciples.) 

(4) Audited statements of changes in 
net assets conforming to the require-
ments of § 210.6–09 for the two most re-
cent fiscal years. 

(b) If the filing is made within 60 
days after the end of the registrant’s 
fiscal year and audited financial state-
ments for the most recent fiscal year 
are not available, the balance sheet or 
statement of assets and liabilities may 
be as of the end of the preceding fiscal 
year and the filing shall include an ad-
ditional balance sheet or statement of 
assets and liabilities as of an interim 
date within 245 days of the date of fil-
ing. In addition, the statements of op-
erations and cash flows (if required by 
generally accepted accounting prin-
ciples) shall be provided for the pre-
ceding fiscal year and the statement of 
changes in net assets shall be provided 
for the two preceding fiscal years and 
each of the statements shall be pro-
vided for the interim period between 
the end of the preceding fiscal year and 
the date of the most recent balance 
sheet or statement of assets and liabil-
ities being filed. Financial statements 
for the corresponding period of the pre-
ceding fiscal year need not be provided. 

(c) If the most current balance sheet 
or statement of assets and liabilities in 
a filing is as of a date 245 days or more 
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