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§ 229.1009 (Item 1009) Persons/assets, 
retained, employed, compensated or 
used. 

(a) Solicitations or recommendations. 
Identify all persons and classes of per-
sons that are directly or indirectly em-
ployed, retained, or to be compensated 
to make solicitations or recommenda-
tions in connection with the trans-
action. Provide a summary of all mate-
rial terms of employment, retainer or 
other arrangement for compensation. 

(b) Employees and corporate assets. 
Identify any officer, class of employees 
or corporate assets of the subject com-
pany that has been or will be employed 
or used by the filing person in connec-
tion with the transaction. Describe the 
purpose for their employment or use. 

Instruction to Item 1009(b): Provide all infor-
mation required by this Item except for the 
information required by paragraph (a) of this 
section and Item 1007 of Regulation M-A 
(§ 229.1007). 

§ 229.1010 (Item 1010) Financial state-
ments. 

(a) Financial information. Furnish the 
following financial information: 

(1) Audited financial statements for 
the two fiscal years required to be filed 
with the company’s most recent annual 
report under sections 13 and 15(d) of the 
Exchange Act (15 U.S.C. 78m; 15 U.S.C. 
78o); 

(2) Unaudited balance sheets, com-
parative year-to-date income state-
ments and related earnings per share 
data, statements of cash flows, and 
comprehensive income required to be 
included in the company’s most recent 
quarterly report filed under the Ex-
change Act; 

(3) Ratio of earnings to fixed charges, 
computed in a manner consistent with 
Item 503(d) of Regulation S-K 
(§ 229.503(d)), for the two most recent 
fiscal years and the interim periods 
provided under paragraph (a)(2) of this 
section; and 

(4) Book value per share as of the 
date of the most recent balance sheet 
presented. 

(b) Pro forma information. If material, 
furnish pro forma information dis-
closing the effect of the transaction on: 

(1) The company’s balance sheet as of 
the date of the most recent balance 

sheet presented under paragraph (a) of 
this section; 

(2) The company’s statement of in-
come, earnings per share, and ratio of 
earnings to fixed charges for the most 
recent fiscal year and the latest in-
terim period provided under paragraph 
(a)(2) of this section; and 

(3) The company’s book value per 
share as of the date of the most recent 
balance sheet presented under para-
graph (a) of this section. 

(c) Summary information. Furnish a 
fair and adequate summary of the in-
formation specified in paragraphs (a) 
and (b) of this section for the same pe-
riods specified. A fair and adequate 
summary includes: 

(1) The summarized financial infor-
mation specified in § 210.1–02(bb)(1) of 
this chapter; 

(2) Income per common share from 
continuing operations (basic and di-
luted, if applicable); 

(3) Net income per common share 
(basic and diluted, if applicable); 

(4) Ratio of earnings to fixed charges, 
computed in a manner consistent with 
Item 503(d) of Regulation S-K 
(§ 229.503(d)); 

(5) Book value per share as of the 
date of the most recent balance sheet; 
and 

(6) If material, pro forma data for the 
summarized financial information 
specified in paragraphs (c)(1) through 
(c)(5) of this section disclosing the ef-
fect of the transaction. 

§ 229.1011 (Item 1011) Additional infor-
mation. 

(a) Agreements, regulatory requirements 
and legal proceedings. If material to a 
security holder’s decision whether to 
sell, tender or hold the securities 
sought in the tender offer, furnish the 
following information: 

(1) Any present or proposed material 
agreement, arrangement, under-
standing or relationship between the 
offeror or any of its executive officers, 
directors, controlling persons or sub-
sidiaries and the subject company or 
any of its executive officers, directors, 
controlling persons or subsidiaries 
(other than any agreement, arrange-
ment or understanding disclosed under 
any other sections of Regulation M-A 
(§§ 229.1000 through 229.1016)); 
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Instruction to paragraph (a)(1): In an issuer 
tender offer disclose any material agree-
ment, arrangement, understanding or rela-
tionship between the offeror and any of its 
executive officers, directors, controlling per-
sons or subsidiaries. 

(2) To the extent known by the offer-
or after reasonable investigation, the 
applicable regulatory requirements 
which must be complied with or ap-
provals which must be obtained in con-
nection with the tender offer; 

(3) The applicability of any anti-trust 
laws; 

(4) The applicability of margin re-
quirements under section 7 of the Act 
(15 U.S.C. 78g) and the applicable regu-
lations; and 

(5) Any material pending legal pro-
ceedings relating to the tender offer, 
including the name and location of the 
court or agency in which the pro-
ceedings are pending, the date insti-
tuted, the principal parties, and a brief 
summary of the proceedings and the re-
lief sought. 

Instruction to Item 1011(a)(5): A copy of any 
document relating to a major development 
(such as pleadings, an answer, complaint, 
temporary restraining order, injunction, 
opinion, judgment or order) in a material 
pending legal proceeding must be furnished 
promptly to the Commission staff on a sup-
plemental basis. 

(b) Furnish the information required 
by Item 402(t)(2) and (3) of this part 
(§ 229.402(t)(2) and (3)) and in the tab-
ular format set forth in Item 402(t)(1) 
of this part (§ 229.402(t)(1)) with respect 
to each named executive officer 

(1) Of the subject company in a Rule 
13e–3 transaction; or 

(2) Of the issuer whose securities are 
the subject of a third-party tender 
offer, regarding any agreement or un-
derstanding, whether written or un-
written, between such named executive 
officer and the subject company, 
issuer, bidder, or the acquiring com-
pany, as applicable, concerning any 
type of compensation, whether present, 
deferred or contingent, that is based 
upon or otherwise relates to the Rule 
13e–3 transaction or third-party tender 
offer. 

Instructions to Item 1011(b). 
1. The obligation to provide the informa-

tion in paragraph (b) of this section shall not 
apply where the issuer whose securities are 

the subject of the Rule 13e–3 transaction or 
tender offer is a foreign private issuer, as de-
fined in § 240.3b–4 of this chapter. 

2. For purposes of Instruction 1 to Item 
402(t)(2) of this part: If the disclosure is in-
cluded in a Schedule 13E–3 (§ 240.13e–100 of 
this chapter) or Schedule 14D–9 (§ 240.14d–101 
of this chapter), the disclosure provided by 
this table shall be quantified assuming that 
the triggering event took place on the latest 
practicable date and that the price per share 
of the securities of the subject company in a 
Rule 13e–3 transaction, or of the issuer whose 
securities are the subject of the third-party 
tender offer, shall be determined as follows: 
If the shareholders are to receive a fixed dol-
lar amount, the price per share shall be that 
fixed dollar amount, and if such value is not 
a fixed dollar amount, the price per share 
shall be the average closing market price of 
such securities over the first five business 
days following the first public announcement 
of the transaction. Compute the dollar value 
of in-the-money option awards for which 
vesting would be accelerated by determining 
the difference between this price and the ex-
ercise or base price of the options. Include 
only compensation that is based on or other-
wise relates to the subject transaction. 
Apply Instruction 1 to Item 402(t) with re-
spect to those executive officers for whom 
disclosure was required in the most recent 
filing by the subject company in a Rule 13e– 
3 transaction or by the issuer whose securi-
ties are the subject of a third-party tender 
offer, with the Commission under the Securi-
ties Act (15 U.S.C. 77a et seq.) or Exchange 
Act (15 U.S.C. 78a et seq.) that required dis-
closure pursuant to Item 402(c). 

(c) Other material information. Furnish 
such additional material information, 
if any, as may be necessary to make 
the required statements, in light of the 
circumstances under which they are 
made, not materially misleading. 

[64 FR 61443, Nov. 10, 1999, as amended at 76 
FR 6044, Feb. 2, 2011] 

§ 229.1012 (Item 1012) The solicitation 
or recommendation. 

(a) Solicitation or recommendation. 
State the nature of the solicitation or 
the recommendation. If this statement 
relates to a recommendation, state 
whether the filing person is advising 
holders of the subject securities to ac-
cept or reject the tender offer or to 
take other action with respect to the 
tender offer and, if so, describe the 
other action recommended. If the filing 
person is the subject company and is 
not making a recommendation, state 
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