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identified as the owner of such securi-
ties on records of security holders 
maintained by or on behalf of the 
issuer, subject to the following: 

(1) In any case where the records of 
security holders have not been main-
tained in accordance with accepted 
practice, any additional person who 
would be identified as such an owner on 
such records if they had been main-
tained in accordance with accepted 
practice shall be included as a holder of 
record. 

(2) Securities identified as held of 
record by a corporation, a partnership, 
a trust whether or not the trustees are 
named, or other organization shall be 
included as so held by one person. 

(3) Securities identified as held of 
record by one or more persons as trust-
ees, executors, guardians, custodians or 
in other fiduciary capacities with re-
spect to a single trust, estate or ac-
count shall be included as held of 
record by one person. 

(4) Securities held by two or more 
persons as coowners shall be included 
as held by one person. 

(5) Each outstanding unregistered or 
bearer certificate shall be included as 
held of record by a separate person, ex-
cept to the extent that the issuer can 
establish that, if such securities were 
registered, they would be held of 
record, under the provisions of this 
rule, by a lesser number of persons. 

(6) Securities registered in substan-
tially similar names where the issuer 
has reason to believe because of the ad-
dress or other indications that such 
names represent the same person, may 
be included as held of record by one 
person. 

(b) Notwithstanding paragraph (a) of 
this section: 

(1) Securities held, to the knowledge 
of the issuer, subject to a voting trust, 
deposit agreement or similar arrange-
ment shall be included as held of record 
by the record holders of the voting 
trust certificates, certificates of de-
posit, receipts or similar evidences of 
interest in such securities: Provided, 
however, That the issuer may rely in 
good faith on such information as is re-
ceived in response to its request from a 
non-affiliated issuer of the certificates 
or evidences of interest. 

(2) Whole or fractional securities 
issued by a savings and loan associa-
tion, building and loan association, co-
operative bank, homestead association, 
or similar institution for the sole pur-
pose of qualifying a borrower for mem-
bership in the issuer, and which are to 
be redeemed or repurchased by the 
issuer when the borrower’s loan is ter-
minated, shall not be included as held 
of record by any person. 

(3) If the issuer knows or has reason 
to know that the form of holding secu-
rities of record is used primarily to cir-
cumvent the provisions of section 12(g) 
or 15(d) of the Act, the beneficial own-
ers of such securities shall be deemed 
to be the record owners thereof. 

(Sec. 3, 48 Stat. 882, as amended, sec. 3, 78 
Stat. 566; 15 U.S.C. 78c, 78l) 

[30 FR 484, Jan. 14, 1965] 

§ 240.12g5–2 Definition of ‘‘total as-
sets’’. 

For the purpose of section 12(g)(1) of 
the Act, the term total assets shall 
mean the total assets as shown on the 
issuer’s balance sheet or the balance 
sheet of the issuer and its subsidiaries 
consolidated, whichever is larger, as re-
quired to be filed on the form pre-
scribed for registration under this sec-
tion and prepared in accordance with 
the pertinent provisions of Regulation 
S-X (17 CFR part 210). Where the secu-
rity is a certificate of deposit, voting 
trust certificate, or certificate or other 
evidence of interest in a similar trust 
or agreement, the ‘‘total assets’’ of the 
issuer of the security held under the 
trust or agreement shall be deemed to 
be the ‘‘total assets’’ of the issuer of 
such certificate or evidence of interest. 

(Sec. 3, 48 Stat. 882, as amended, sec. 3, 78 
Stat. 566; 15 U.S.C. 78c, 78l) 

[30 FR 484, Jan. 14, 1965] 

§ 240.12h–1 Exemptions from registra-
tion under section 12(g) of the Act. 

Issuers shall be exempt from the pro-
visions of section 12(g) of the Act with 
respect to the following securities: 

(a) Any interest or participation in 
an employee stock bonus, stock pur-
chase, profit sharing, pension, retire-
ment, incentive, thrift, savings or simi-
lar plan which is not transferable by 
the holder except in the event of death 
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or mental incompetency, or any secu-
rity issued solely to fund such plans; 

(b) Any interest or participation in 
any common trust fund or similar fund 
maintained by a bank exclusively for 
the collective investment and reinvest-
ment of monies contributed thereto by 
the bank in its capacity as a trustee, 
executor, administrator, or guardian. 
For purposes of this paragraph (b), the 
term ‘‘common trust fund’’ shall in-
clude a common trust fund which is 
maintained by a bank which is a mem-
ber of an affiliated group, as defined in 
section 1504(a) of the Internal Revenue 
Code of 1954 (26 U.S.C. 1504(a)), and 
which is maintained exclusively for the 
investment and reinvestment of monies 
contributed thereto by one or more 
bank members of such affilated group 
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided, 
That: 

(1) The common trust fund is oper-
ated in compliance with the same state 
and Federal regulatory requirements 
as would apply if the bank maintaining 
such fund as any other contributing 
banks were the same entity; and 

(2) The rights of persons for whose 
benefit a contributiong bank acts as 
trustee, executor, administrator or 
guardian would not be diminished by 
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group; 

(c) Any class of equity security which 
would not be outstanding 60 days after 
a registration statement would be re-
quired to be filed with respect thereto; 

(d) Any standardized option, as that 
term is defined in section 240.9b–1(a)(4), 
that is issued by a clearing agency reg-
istered under section 17A of the Act (15 
U.S.C. 78q–1) and traded on a national 
securities exchange registered pursu-
ant to section 6(a) of the Act (15 U.S.C. 
78f(a)) or on a national securities asso-
ciation registered pursuant to section 
15A(a) of the Act (15 U.S.C. 780–3(a)); 

(e) Any security futures product that 
is traded on a national securities ex-
change registered pursuant to section 6 
of the Act (15 U.S.C. 78f) or on a na-
tional securities association registered 
pursuant to section 15A(a) of the Act 
(15 U.S.C. 780–3(a)) and cleared by a 
clearing agency that is registered pur-
suant to section 17A of the Act (15 

U.S.C. 78q–1) or is exempt from reg-
istration under section 17A(b)(7) of the 
Act (15 U.S.C. 78q–1(b)(7)). 

(f)(1) Stock options issued under 
written compensatory stock option 
plans under the following conditions: 

(i) The issuer of the equity security 
underlying the stock options does not 
have a class of security registered 
under section 12 of the Act and is not 
required to file reports pursuant to sec-
tion 15(d) of the Act; 

(ii) The stock options have been 
issued pursuant to one or more written 
compensatory stock option plans es-
tablished by the issuer, its parents, its 
majority-owned subsidiaries or major-
ity-owned subsidiaries of the issuer’s 
parents; 

NOTE TO PARAGRAPH (f)(1)(ii): All stock op-
tions issued under all written compensatory 
stock option plans on the same class of eq-
uity security of the issuer will be considered 
part of the same class of equity security for 
purposes of the provisions of paragraph (f) of 
this section. 

(iii) The stock options are held only 
by those persons described in Rule 
701(c) under the Securities Act (17 CFR 
230.701(c)) or their permitted trans-
ferees as provided in paragraph 
(f)(1)(iv) of this section; 

(iv) The stock options and, prior to 
exercise, the shares to be issued on ex-
ercise of the stock options are re-
stricted as to transfer by the 
optionholder other than to persons who 
are family members (as defined in Rule 
701(c)(3) under the Securities Act (17 
CFR 230.701(c)(3)) through gifts or do-
mestic relations orders, or to an execu-
tor or guardian of the optionholder 
upon the death or disability of the 
optionholder until the issuer becomes 
subject to the reporting requirements 
of section 13 or 15(d) of the Act or is no 
longer relying on the exemption pursu-
ant to this section; provided that the 
optionholder may transfer the stock 
options to the issuer, or in connection 
with a change of control or other ac-
quisition transaction involving the 
issuer, if after such transaction the 
stock options no longer will be out-
standing and the issuer no longer will 
be relying on the exemption pursuant 
to this section; 

NOTE TO PARAGRAPH (f)(1)(iv): For purposes 
of this section, optionholders may include 
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any permitted transferee under paragraph 
(f)(1)(iv) of this section; provided that such 
permitted transferees may not further trans-
fer the stock options.. 

(v) The stock options and the shares 
issuable upon exercise of such stock op-
tions are restricted as to any pledge, 
hypothecation, or other transfer, in-
cluding any short position, any ‘‘put 
equivalent position’’ (as defined in 
§ 240.16a–1(h) of this chapter), or any 
‘‘call equivalent position’’ (as defined 
in § 240.16a–1(b) of this chapter) by the 
optionholder prior to exercise of an op-
tion, except in the circumstances per-
mitted in paragraph (f)(1)(iv) of this 
section, until the issuer becomes sub-
ject to the reporting requirements of 
section 13 or 15(d) of the Act or is no 
longer relying on the exemption pursu-
ant paragraph (f)(1) of this section; and 

NOTE TO PARAGRAPHS (f)(1)(iv) AND (f)(1)(v): 
The transferability restrictions in para-
graphs (f)(1)(iv) and (f)(1)(v) of this section 
must be contained in a written compen-
satory stock option plan, individual written 
compensatory stock option agreement, other 
stock purchase or stockholder agreement to 
which the issuer and the optionholder are a 
signatory or party, other enforceable agree-
ment by or against the issuer and the 
optionholder, or in the issuer’s by-laws or 
certificate or articles of incorporation. 

(vi) The issuer has agreed in the writ-
ten compensatory stock option plan, 
the individual written compensatory 
stock option agreement, or another 
agreement enforceable against the 
issuer to provide the following infor-
mation to optionholders once the 
issuer is relying on the exemption pur-
suant to paragraph (f)(1) of this section 
until the issuer becomes subject to the 
reporting requirements of section 13 or 
15(d) of the Act or is no longer relying 
on the exemption pursuant paragraph 
(f)(1) of this section: 

The information described in Rules 
701(e)(3), (4), and (5) under the Securi-
ties Act (17 CFR 230.701(e)(3), (4), and 
(5)), every six months with the finan-
cial statements being not more than 
180 days old and with such information 
provided either by physical or elec-
tronic delivery to the optionholders or 
by written notice to the optionholders 
of the availability of the information 
on an Internet site that may be pass-
word-protected and of any password 
needed to access the information. 

NOTE TO PARAGRAPH (f)(1)(vi): The issuer 
may request that the optionholder agree to 
keep the information to be provided pursu-
ant to this section confidential. If an 
optionholder does not agree to keep the in-
formation to be provided pursuant to this 
section confidential, then the issuer is not 
required to provide the information. 

(2) If the exemption provided by para-
graph (f)(1) of this section ceases to be 
available, the issuer of the stock op-
tions that is relying on the exemption 
provided by this section must file a 
registration statement to register the 
class of stock options under section 12 
of the Act within 120 calendar days 
after the exemption provided by para-
graph (f)(1) of this section ceases to be 
available; and 

(g)(1) Stock options issued under 
written compensatory stock option 
plans under the following conditions: 

(i) The issuer of the equity security 
underlying the stock options has reg-
istered a class of security under section 
12 of the Act or is required to file peri-
odic reports pursuant to section 15(d) 
of the Act; 

(ii) The stock options have been 
issued pursuant to one or more written 
compensatory stock option plans es-
tablished by the issuer, its parents, its 
majority-owned subsidiaries or major-
ity-owned subsidiaries of the issuer’s 
parents; 

NOTE TO PARAGRAPH (g)(1)(ii): All stock op-
tions issued under all of the written compen-
satory stock option plans on the same class 
of equity security of the issuer will be con-
sidered part of the same class of equity secu-
rity of the issuer for purposes of the provi-
sions of paragraph (g) of this section. 

(iii) The stock options are held only 
by those persons described in Rule 
701(c) under the Securities Act (17 CFR 
230.701(c)) or those persons specified in 
General Instruction A.1(a) of Form S–8 
(17 CFR 239.16b); provided that an 
issuer can still rely on this exemption 
if there is an insignificant deviation 
from satisfaction of the condition in 
this paragraph (g)(1)(iii) and after De-
cember 7, 2007 the issuer has made a 
good faith and reasonable attempt to 
comply with the conditions of this 
paragraph (g)(1)(iii). For purposes of 
this paragraph (g)(1)(iii), an insignifi-
cant deviation exists if the number of 
optionholders that do not meet the 
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condition in this paragraph (g)(1)(iii) 
are insignificant both as to the aggre-
gate number of optionholders and num-
ber of outstanding stock options. 

(2) If the exemption provided by para-
graph (g)(1) of this section ceases to be 
available, the issuer of the stock op-
tions that is relying on the exemption 
provided by this section must file a 
registration statement to register the 
class of stock options or a class of se-
curity under section 12 of the Act with-
in 60 calendar days after the exemption 
provided in paragraph (g)(1) of this sec-
tion ceases to be available. 

(h)T any eligible credit default swap, 
as defined in Rule 239T of the Securi-
ties Act of 1933 (17 CFR 230.239T), issued 
or cleared by a clearing agency reg-
istered as a clearing agency under Sec-
tion 17A of the Act (15 U.S.C. 78q–1) or 
exempt from registration under Sec-
tion 17A of the Act pursuant to a rule, 
regulation, or order of the Commission 
that will be purchased by or sold to an 
eligible contract participant (as de-
fined in Section 1a(12) of the Com-
modity Exchange Act (7 U.S.C. 1a(12)) 
as in effect on the date of adoption of 
this section, other than a person who is 
an eligible contract participant under 
Section 1(a)(12)(C) of the Commodity 
Exchange Act. This temporary rule 
will expire on April 16, 2012. 

(i) Any security-based swap offered 
and sold in reliance on Rule 240 under 
the Securities Act of 1933. This rule 
will expire on the compliance date for 
final rules that the Commission may 
adopt further defining both the terms 
security-based swap and eligible contract 
participant. In such event, the Commis-
sion will publish a rule removing this 
paragraph (i) from 17 CFR part 240 or 
modifying it as appropriate. 

[30 FR 6114, Apr. 30, 1965, as amended at 43 
FR 2392, Jan. 17, 1978. Redesignated at 47 FR 
17052, Apr. 21, 1982; 68 FR 192, Jan. 2, 2003; 72 
FR 69566, Dec. 7, 2007; 74 FR 3975, Jan. 22, 
2009; 74 FR 47725, Sept. 17, 2009; 75 FR 72664, 
Nov. 26, 2010; 76 FR 40229, July 8, 2011; 76 FR 
40612, July 11, 2011] 

EFFECTIVE DATE NOTE: At 74 FR 3975, Jan. 
22, 2009, § 240.12h–1 was amended by adding 
paragraph (h)T, effective January 22, 2009 
through September 25, 2009. At 74 FR 47719, 
Sept. 17, 2009, the effective date was extended 
to November 30, 2010. At 75 FR 72664, Nov. 26, 
2010, the effective date was extended to July 

16, 2011. At 76 FR 40229, July 8, 2011, the effec-
tive date was extended to April 16, 2012. 

§ 240.12h–2 [Reserved] 

§ 240.12h–3 Suspension of duty to file 
reports under section 15(d). 

(a) Subject to paragraphs (c) and (d) 
of this section, the duty under section 
15(d) to file reports required by section 
13(a) of the Act with respect to a class 
of securities specified in paragraph (b) 
of this section shall be suspended for 
such class of securities immediately 
upon filing with the Commission a cer-
tification on Form 15 (17 CFR 249.323) if 
the issuer of such class has filed all re-
ports required by section 13(a), without 
regard to Rule 12b–25 (17 CFR 249.322), 
for the shorter of its most recent three 
fiscal years and the portion of the cur-
rent year preceding the date of filing 
Form 15, or the period since the issuer 
became subject to such reporting obli-
gation. If the certification on Form 15 
is subsequently withdrawn or denied, 
the issuer shall, within 60 days, file 
with the Commission all reports which 
would have been required if such cer-
tification had not been filed. 

(b) The classes of securities eligible 
for the suspension provided in para-
graph (a) of this section are: 

(1) Any class of securites, other than 
any class of asset-backed securities, 
held of record by: 

(i) Less than 300 persons; or 
(ii) By less then 500 persons, where 

the total assets of the issuer have not 
exceeded $10 million on the last day of 
each of the issuer’s three most recent 
fiscal years; and 

(2) Any class or securities 
deregistered pursuant to section 12(d) 
of the Act if such class would not 
thereupon be deemed registered under 
section 12(g) of the Act or the rules 
thereunder. 

NOTE TO PARAGRAPH (b): The suspension of 
classes of asset-backed securities is ad-
dressed in § 240.15d–22. 

(c) This section shall not be available 
for any class of securities for a fiscal 
year in which a registration statement 
relating to that class becomes effective 
under the Securities Act of 1933, or is 
required to be updated pursuant to sec-
tion 10(a)(3) of the Act, and, in the case 
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