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members of a single family on July 21, 
2011, and that is not registered under 
the Act in reliance on section 203(b)(3) 
of this title on July 20, 2011, is exempt 
from registration as an investment ad-
viser under this title until March 30, 
2012, provided that the company: 

(i) During the course of the preceding 
twelve months, has had fewer than fif-
teen clients; and 

(ii) Neither holds itself out generally 
to the public as an investment adviser 
nor acts as an investment adviser to 
any investment company registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a), or a company which 
has elected to be a business develop-
ment company pursuant to section 54 
of that Act (15 U.S.C. 80a–54) and has 
not withdrawn its election. 

[76 FR 37994, June 29, 2011] 

§ 275.202(a)(30)–1 Foreign private ad-
visers. 

(a) Client. You may deem the fol-
lowing to be a single client for pur-
poses of section 202(a)(30) of the Act (15 
U.S.C. 80b–2(a)(30)): 

(1) A natural person, and: 
(i) Any minor child of the natural 

person; 
(ii) Any relative, spouse, spousal 

equivalent, or relative of the spouse or 
of the spousal equivalent of the natural 
person who has the same principal resi-
dence; 

(iii) All accounts of which the nat-
ural person and/or the persons referred 
to in this paragraph (a)(1) are the only 
primary beneficiaries; and 

(iv) All trusts of which the natural 
person and/or the persons referred to in 
this paragraph (a)(1) are the only pri-
mary beneficiaries; 

(2)(i) A corporation, general partner-
ship, limited partnership, limited li-
ability company, trust (other than a 
trust referred to in paragraph (a)(1)(iv) 
of this section), or other legal organi-
zation (any of which are referred to 
hereinafter as a ‘‘legal organization’’) 
to which you provide investment ad-
vice based on its investment objectives 
rather than the individual investment 
objectives of its shareholders, partners, 
limited partners, members, or bene-
ficiaries (any of which are referred to 
hereinafter as an ‘‘owner’’); and 

(ii) Two or more legal organizations 
referred to in paragraph (a)(2)(i) of this 
section that have identical owners. 

(b) Special rules regarding clients. For 
purposes of this section: 

(1) You must count an owner as a cli-
ent if you provide investment advisory 
services to the owner separate and 
apart from the investment advisory 
services you provide to the legal orga-
nization, provided, however, that the 
determination that an owner is a client 
will not affect the applicability of this 
section with regard to any other 
owner; 

(2) You are not required to count an 
owner as a client solely because you, 
on behalf of the legal organization, 
offer, promote, or sell interests in the 
legal organization to the owner, or re-
port periodically to the owners as a 
group solely with respect to the per-
formance of or plans for the legal orga-
nization’s assets or similar matters; 

(3) A limited partnership or limited 
liability company is a client of any 
general partner, managing member or 
other person acting as investment ad-
viser to the partnership or limited li-
ability company; 

(4) You are not required to count a 
private fund as a client if you count 
any investor, as that term is defined in 
paragraph (c)(2) of this section, in that 
private fund as an investor in the 
United States in that private fund; and 

(5) You are not required to count a 
person as an investor, as that term is 
defined in paragraph (c)(2) of this sec-
tion, in a private fund you advise if you 
count such person as a client in the 
United States. 

NOTE TO PARAGRAPHS (a) AND (b): These 
paragraphs are a safe harbor and are not in-
tended to specify the exclusive method for 
determining who may be deemed a single cli-
ent for purposes of section 202(a)(30) of the 
Act (15 U.S.C. 80b–2(a)(30)). 

(c) Definitions. For purposes of sec-
tion 202(a)(30) of the Act (15 U.S.C. 80b– 
2(a)(30)): 

(1) Assets under management means 
the regulatory assets under manage-
ment as determined under Item 5.F of 
Form ADV (§ 279.1 of this chapter). 

(2) Investor means: 

VerDate Mar<15>2010 18:51 Jun 19, 2012 Jkt 226057 PO 00000 Frm 00953 Fmt 8010 Sfmt 8010 Q:\17\17V3.TXT ofr150 PsN: PC150



944 

17 CFR Ch. II (4–1–12 Edition) § 275.203–1 

(i) Any person who would be included 
in determining the number of bene-
ficial owners of the outstanding securi-
ties of a private fund under section 
3(c)(1) of the Investment Company Act 
of 1940 (15 U.S.C. 80a–3(c)(1)), or wheth-
er the outstanding securities of a pri-
vate fund are owned exclusively by 
qualified purchasers under section 
3(c)(7) of that Act (15 U.S.C. 80a–3(c)(7)); 
and 

(ii) Any beneficial owner of any out-
standing short-term paper, as defined 
in section 2(a)(38) of the Investment 
Company Act of 1940 (15 U.S.C. 80a– 
2(a)(38)), issued by the private fund. 

NOTE TO PARAGRAPH (c)(2): You may treat 
as a single investor any person who is an in-
vestor in two or more private funds you ad-
vise. 

(3) In the United States means with re-
spect to: 

(i) Any client or investor, any person 
who is a U.S. person as defined in 
§ 230.902(k) of this chapter, except that 
any discretionary account or similar 
account that is held for the benefit of 
a person in the United States by a deal-
er or other professional fiduciary is in 
the United States if the dealer or pro-
fessional fiduciary is a related person, 
as defined in § 275.206(4)–2(d)(7), of the 
investment adviser relying on this sec-
tion and is not organized, incorporated, 
or (if an individual) resident in the 
United States. 

NOTE TO PARAGRAPH (c)(3)(i): A person who 
is in the United States may be treated as not 
being in the United States if such person was 
not in the United States at the time of be-
coming a client or, in the case of an investor 
in a private fund, each time the investor ac-
quires securities issued by the fund. 

(ii) Any place of business, in the 
United States, as that term is defined in 
§ 230.902(l) of this chapter; and 

(iii) The public, in the United States, 
as that term is defined in § 230.902(l) of 
this chapter. 

(4) Place of business has the same 
meaning as in § 275.222–1(a). 

(5) Spousal equivalent has the same 
meaning as in § 275.202(a)(11)(G)–1(d)(9). 

(d) Holding out. If you are relying on 
this section, you shall not be deemed 
to be holding yourself out generally to 
the public in the United States as an 
investment adviser, within the mean-

ing of section 202(a)(30) of the Act (15 
U.S.C. 80b–2(a)(30)), solely because you 
participate in a non-public offering in 
the United States of securities issued 
by a private fund under the Securities 
Act of 1933 (15 U.S.C. 77a). 

[76 FR 39701, July 6, 2011] 

§ 275.203–1 Application for investment 
adviser registration. 

(a) Form ADV. Subject to paragraph 
(b), to apply for registration with the 
Commission as an investment adviser, 
you must complete Form ADV [17 CFR 
279.1] by following the instructions in 
the form and you must file Part 1A of 
Form ADV and the firm brochure(s) re-
quired by Part 2A of Form ADV elec-
tronically with the Investment Adviser 
Registration Depository (IARD) unless 
you have received a hardship exemp-
tion under § 275.203–3. You are not re-
quired to file with the Commission the 
brochure supplements required by Part 
2B of Form ADV. 

(b) Transition to electronic filing. If 
you apply for registration after Janu-
ary 1, 2011, you must file a brochure(s) 
that satisfies the requirements of Part 
2A of Form ADV electronically with 
the IARD, unless you have received a 
continuing hardship exemption under 
§ 275.203–3. 

NOTE TO PARAGRAPHS (a) AND (b): Informa-
tion on how to file with the IARD is avail-
able on the Commission’s Web site at http:// 
www.sec.gov/iard. If you are not required to 
deliver a brochure to any clients, you are not 
required to prepare or file a brochure with 
the Commission. If you are not required to 
deliver a brochure supplement to any clients 
for any particular supervised person, you are 
not required to prepare a brochure supple-
ment for that supervised person. 

(c) When filed. Each Form ADV is 
considered filed with the Commission 
upon acceptance by the IARD. 

(d) Filing fees. You must pay FINRA 
(the operator of the IARD) a filing fee. 
The Commission has approved the 
amount of the filing fee. No portion of 
the filing fee is refundable. Your com-
pleted application for registration will 
not be accepted by FINRA, and thus 
will not be considered filed with the 
Commission, until you have paid the 
filing fee. 

(e) ‘‘Private adviser’’ transition rule. If 
you are exempt from registration with 
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