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any prescribed under paragraph (b)(2)(i) 
of this section. 

(c) Form. (1) An exhibit admitted in 
evidence or marked for identification 
in the record may not be reproduced in 
the brief, but may be reproduced, with-
in reasonable limits, in an appendix to 
the brief. Any pertinent analysis of an 
exhibit may be included in a brief. 

(2) If a brief exceeds 20 pages, the 
brief must be accompanied by a table 
of contents and of points made, includ-
ing page references, and an alphabet-
ical list of citations, with page ref-
erences. 

(d) Record. All initial and reply briefs 
will accompany the record and be 
available to the Commission and the 
presiding officer for consideration in 
deciding the case. 

§ 385.707 Oral argument before initial 
decision (Rule 707). 

(a) Procedure. The presiding officer 
will designate the order of any oral ar-
gument to be held, set a time limit on 
each argument, and make any other 
procedural rulings. 

(b) Scope. (1) If oral argument is held 
without an initial brief, each partici-
pant must be given the opportunity to 
present orally the information required 
or permitted to be included in initial 
briefs under Rule 706(b). 

(2) If oral argument is held in addi-
tion to an initial or reply brief, oral ar-
gument may be limited to issues con-
sidered by the presiding officer to be 
appropriate issues for oral argument. 

(c) Inclusion of transcript of oral argu-
ment. All oral arguments will be tran-
scribed and included in the record and 
will be available to the Commission 
and the presiding officer in deciding 
the case. 

§ 385.708 Initial decisions by presiding 
officer (Rule 708). 

(a) Applicability. This section applies 
to any proceeding in which a presiding 
officer, other than the Commission, 
presided over the reception of the evi-
dence. 

(b) General rule. (1) Except as other-
wise ordered by the Commission or pro-
vided in paragraph (b)(2) of this sec-
tion, the presiding officer will prepare 
a written initial decision. 

(2)(i) If time and circumstances re-
quire, the presiding officer may issue 
an order stating that an oral initial de-
cision will be issued. 

(ii) An oral decision is considered 
served upon all participants when the 
decision is issued orally on the record. 
Promptly after service of the oral deci-
sion, the presiding officer will prepare 
the oral initial decision contained in 
the transcript in the format of a writ-
ten initial decision. 

(3) Any initial decision prepared 
under paragraph (b)(1) or (b)(2) of this 
section will be certified to the Commis-
sion by the presiding officer with a 
copy of the record in the proceeding. 

(4) Not later than 35 days after the 
certification of an initial decision, 
under paragraph (b)(3) of this section, 
the presiding officer, after notifying 
the participants and receiving no ob-
jection from them, may make tech-
nical corrections to the initial deci-
sion. 

(c) Initial decision prepared and cer-
tified by presiding officer. (1) The pre-
siding officer who presides over the re-
ception of evidence will prepare and 
certify the initial decision, if any, un-
less the officer is unavailable or the 
Commission provides otherwise in ac-
cordance with 5 U.S.C. 557(b). 

(2) If the presiding officer who pre-
sided over the reception of evidence be-
comes unavailable, the Chief Adminis-
trative Law Judge may issue an order 
designating another qualified presiding 
officer to prepare and certify the ini-
tial decision. 

(d) Finality of initial decision. For pur-
poses of requests for rehearing under 
Rule 713, an initial decision becomes a 
final Commission decision 10 days after 
exceptions are due under Rule 711 un-
less: 

(1) Exceptions are timely filed under 
Rule 711; or 

(2) The Commission issues an order 
staying the effectiveness of the deci-
sion pending review under Rule 712. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21315, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995] 

§ 385.709 Other types of decisions 
(Rule 709). 

In lieu of an initial decision under 
Rule 708, the Commission may order 
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any type of decision as provided by 5 
U.S.C. 557(b), or permit waiver of the 
initial decision as provided by Rule 710. 

§ 385.710 Waiver of the initial decision 
(Rule 710). 

(a) General rule. Any participant may 
file a motion requesting the Commis-
sion to issue a final decision without 
any initial decision. If all participants 
join in the motion, the motion is 
granted, unless the Commission denies 
the motion within 10 days after the 
date of filing of the motion or, in the 
case of an oral motion under paragraph 
(c)(2) of this section, within 10 days 
after the motion is transmitted to the 
Commission. If all participants do not 
join in the motion, the motion is de-
nied unless the Commission grants the 
motion within 30 days of filing of the 
motion or, in the case of an oral mo-
tion under paragraph (c)(2) of this sec-
tion, within 30 days after the motion is 
transmitted to the Commission. 

(b) Content. Any motion to waive the 
initial decision filed with the Commis-
sion must specify: 

(1) Whether any participant waives 
any procedural right; 

(2) Whether all participants concur in 
the request to waive the initial deci-
sion; 

(3) The reasons that waiver of the ini-
tial decision is in the interest of par-
ties and the public interest; 

(4) Whether any participant desires 
an opportunity for filing briefs; and 

(5) Whether any participant desires 
an opportunity for oral argument be-
fore the presiding officer, the Commis-
sion, or an individual Commissioner. 

(c) How and when made. (1) Any writ-
ten motion under this section may be 
filed at any time, but not later than 
the fifth day following the close of the 
hearing conducted under subpart E of 
this part. 

(2) An oral motion under this section 
may be made during a hearing session, 
in which case the presiding officer will 
transmit to the Commission the rel-
evant portions of the transcript of the 
hearing in which the motion was made. 

(d) Waiver by presiding officer. A mo-
tion for waiver of the initial decision, 
requested for the purpose of certifi-
cation of a contested settlement pursu-
ant to Rule 602(h)(2)(iii)(A), may be 

filed with, and decided by, the pre-
siding officer. If all parties join in the 
motion, the presiding officer will grant 
the motion. If not all parties join in 
the motion, the motion is denied unless 
the presiding officer grants the motion 
within 30 days of filing the written mo-
tion or presenting an oral motion. The 
contents of any motion filed under 
paragraph (d) of this section must com-
ply with the requirements in paragraph 
(b) of this section. A motion may be 
oral or written, and may be made 
whenever appropriate for the consider-
ation of the presiding officer. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 376, 49 FR 21705, May 23, 
1984; Order 578, 60 FR 19508, Apr. 19, 1995] 

§ 385.711 Exceptions and briefs on and 
opposing exceptions after initial de-
cision (Rule 711). 

(a) Exceptions. (1)(i) Any participant 
may file with the Commission excep-
tions to the initial decision in a brief 
on exceptions not later than 30 days 
after service of the initial decision. 

(ii) Not later than 20 days after the 
latest date for filing a brief on excep-
tions, any participant may file a brief 
opposing exceptions in response to a 
brief on exceptions. 

(iii) A participant may file, within 
the time set for filing briefs opposing 
exceptions, a brief on exceptions solely 
for the purpose of incorporating by ref-
erence one or more numbered excep-
tions contained in the brief of another 
participant. A brief filed under this 
clause need not comply with the re-
quirements set forth in paragraph (b) 
of this section. 

(2) A brief on exceptions or a brief op-
posing exceptions may not exceed 100 
pages, unless the Chief Administrative 
Law Judge, upon motion, changes the 
page limitation. 

(3) The Secretary may extend, on mo-
tion or upon direction of the Commis-
sion, the time limits for any brief on or 
opposing exceptions. No additional 
briefs are permitted, unless specifically 
ordered by the Commission. 

(4) A participant may not attach to, 
or incorporate by reference in, any 
brief on exceptions or brief opposing 
exceptions any portion of an initial or 
reply brief filed in the proceeding. 
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