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(3) Questions of practice or procedure 
during the hearing shall be determined 
by the Chairman. 

§ 401.84 Hearing procedure. 

(a) Participation in the hearing. In any 
hearing, the person requesting the 
hearing shall be deemed an interested 
party and shall be entitled to partici-
pate fully in the hearing procedure. In 
addition, any person whose legal rights 
may be affected by the decision ren-
dered in a contested case shall be 
deemed an interested party. Interested 
parties shall have the right to be rep-
resented by counsel, to present evi-
dence and to examine and cross-exam-
ine witnesses. In addition to interested 
parties, any persons having informa-
tion concerning a contested case or de-
siring to present comments concerning 
the subject matter of the Hearing for 
inclusion in the record may submit a 
written statement to the Commission. 
Any interested party may request the 
right to examine or cross-examine any 
person who submits a written state-
ment. In the absence of a request for 
examination of such person, all written 
statements submitted shall be included 
within the record and such statements 
may be relied upon to the extent deter-
mined by the Hearing Officer or the 
Commission. 

(b) Powers of the Hearing Officer. The 
Hearing Officer shall: 

(1) Rule upon offers of proof and the 
admissibility of evidence, regulate the 
course of the hearings, hold con-
ferences for the settlement or sim-
plification of procedures or issues, and 
shall schedule submission of docu-
ments, briefs and the time for the hear-
ing. 

(2) Cause each witness to be sworn or 
to make affirmation. 

(3) Limit the number of times any 
witness may testify, limit repetitious 
examination or cross-examination of 
witnesses or the extent to which cor-
roborative or cumulative testimony 
shall be accepted. 

(4) Exclude irrelevant, immaterial or 
unduly repetitious evidence, but the in-
terested parties shall not be bound by 
technical rules of evidence and all rel-
evant evidence of reasonably probative 
value may be received. 

(5) Require briefs and oral arguments 
to the extent determined necessary 
which shall be included as part of the 
record unless otherwise ordered by the 
Hearing Officer. 

§ 401.85 Staff and other expert testi-
mony. 

(a) Presentation on behalf of the Com-
mission. The Executive Director shall 
arrange for the presentation of testi-
mony by the Commission’s technical 
staff and other experts, as he may 
deem necessary or desirable, to incor-
porate in the record or support the ad-
ministrative action, determination or 
decision which is the subject of the 
hearing. 

(b) Expert witnesses. An interested 
party may submit in writing to the 
Hearing Officer the report and proposed 
testimony of an expert witness. No ex-
pert report or proposed testimony, 
however, shall be included in the 
record if the expert is not available for 
examination unless the report and pro-
posed testimony shall have been pro-
vided to the Commission and all inter-
ested parties prior to the hearing and 
the Commission and interested parties 
have waived the right of cross-exam-
ination. 

(c) The Executive Director may des-
ignate for inclusion in the record those 
records of the Commission which the 
Executive Director deems relevant to a 
decision in a contested case or to pro-
vide an understanding of applicable 
Commission policies, regulations or 
other requirements relating to the 
issues in the contested case. The des-
ignation of such Commission docu-
ments shall be provided to all inter-
ested parties prior to the hearing. 

§ 401.86 Record of proceedings. 
A record of the proceedings and evi-

dence at each hearing shall be made by 
a qualified stenographer designated by 
the Executive Director. Where de-
manded by the applicant, objector, or 
any other person who is a party to 
these proceedings, or where deemed 
necessary by the Hearing Officer, the 
testimony shall be transcribed. In 
those instances where a transcript of 
proceedings is made, two copies shall 
be delivered to the Commission. The 
applicant, objector, or other persons 
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who desire copies shall obtain them 
from the stenographer at such price as 
may be agreed upon by the stenog-
rapher and the person desiring the 
transcript. 

§ 401.87 Assessment of costs; Appeals. 
(a) Whenever a hearing is conducted 

under this subpart, the costs thereof, 
as defined in this subpart, shall be as-
sessed by the Hearing Officer to the 
party requesting the hearing unless ap-
portioned between the interested par-
ties where cost sharing is deemed fair 
and equitable by the Hearing Officer. 
For the purposes of this section costs 
include all incremental costs incurred 
by the Commission, including, but not 
limited to, hearing examiner and ex-
pert consultants reasonably necessary 
in the matter, stenographic record, 
rental of a hearing room and other re-
lated expenses. 

(b) Upon scheduling of a matter for 
hearing, the Secretary shall furnish to 
the applicant and/or interested parties 
a reasonable estimate of the costs to be 
incurred under this section. The appli-
cant and/or interested parties may be 
required to furnish security for such 
costs either by cash deposit or by a 
surety bond of a corporate surety au-
thorized to do business in a signatory 
state. 

(c) An appeal of the assessment of 
costs may be submitted in writing to 
the Commission within ten (10) days of 
the assessment. A copy of the appeal 
shall be filed with the Secretary and 
served on all interested parties. The fil-
ing of said appeal shall not stay the 
Hearing. 

§ 401.88 Findings, report and Commis-
sion review. 

(a) The Hearing Officer shall prepare 
a report of his findings and rec-
ommendations. In the case of an objec-
tion to a waste load allocation, the 
Hearing Officer shall make specific 
findings of a recommended allocation 
which may increase, reduce or confirm 
the Executive Director’s determina-
tion. The report shall be served by per-
sonal service or certified mail (return 
receipt requested) upon each party to 
the hearing or its counsel unless all 
parties have waived service of the re-
port. The applicant and any objector 

may file objections to the report with-
in 20 days after the service upon him of 
a copy of the report. A brief shall be 
filed together with any objections. The 
report of the Hearing Officer together 
with objections and briefs shall be 
promptly submitted to the Commis-
sion. The Commission may require or 
permit oral argument upon such sub-
mission prior to its decision. 

(b) The Executive Director, in addi-
tion to any submission to the Hearing 
Officer, may also submit to the Com-
mission staff comments upon, or a re-
sponse to, the Hearing Officer’s find-
ings and report and, where appropriate, 
a draft docket or other recommended 
Commission action. Interested parties 
shall be served with a copy of such sub-
mission and may have not less than ten 
(10) days to respond before action by 
the Commission. 

§ 401.89 Action by the Commission. 
(a) The Commission will act upon the 

findings and recommendations of the 
Hearing Officer pursuant to law. 

(b) Commission Counsel shall assist 
the Commission with its review of the 
hearing record and the preparation of a 
Commission decision to the extent di-
rected to do so by the Chairman. 

(c) The determination of the Com-
mission will be in writing and shall be 
filed together with any transcript of 
the hearing, report of the Hearing Offi-
cer, objections thereto, and all plans, 
maps, exhibits and other papers, 
records or documents relating to the 
hearing. All such records, papers and 
documents may be examined by any 
person at the office of the Commission, 
and shall not be removed therefrom ex-
cept temporarily upon the written 
order of the Secretary after the filing 
of a receipt therefor in form prescribed 
by the Secretary. Copies of any such 
records and papers may be made in the 
office of the Commission by any per-
son, subject to such reasonable safe-
guards for the protection of the records 
as the Executive Director may require. 

§ 401.90 Appeals from final Commis-
sion action; Time for appeals. 

Any party participating in a hearing 
conducted pursuant to the provisions 
of this subpart may appeal any final 
Commission action. To be timely, such 

VerDate Mar<15>2010 16:00 May 21, 2012 Jkt 226059 PO 00000 Frm 00029 Fmt 8010 Sfmt 8010 Q:\18\18V2.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2012-06-04T15:32:55-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




