
630 

20 CFR Ch. III (4–1–12 Edition) § 404.1770 

no right to present evidence at the 
hearing. The hearing officer may make 
or recommend a decision on the basis 
of the record, or permit the representa-
tive to present a statement about the 
sufficiency of the evidence or the valid-
ity of the proceedings upon which the 
suspension or disqualification, if it oc-
curred, would be based. 

(3) If the representative did file an 
answer to the charges, and if the hear-
ing officer believes that there is mate-
rial evidence available that was not 
presented at the hearing, the hearing 
officer may at any time before mailing 
notice of the hearing decision reopen 
the hearing to accept the additional 
evidence. 

(4) The hearing officer has the right 
to decide the order in which the evi-
dence and the allegations will be pre-
sented and the conduct of the hearing. 

(h) Evidence. The hearing officer may 
accept evidence at the hearing, even 
though it is not admissible under the 
rules of evidence that apply to Federal 
court procedure. 

(i) Witnesses. Witnesses who testify at 
the hearing shall do so under oath or 
affirmation. Either the representative 
or a person representing him or her 
may question the witnesses. The other 
party and that party’s representative 
must also be allowed to question the 
witnesses. The hearing officer may also 
ask questions as considered necessary, 
and shall rule upon any objection made 
by either party about whether any 
question is proper. 

(j) Oral and written summation. (1) The 
hearing officer shall give the represent-
ative and the other party a reasonable 
time to present oral summation and to 
file briefs or other written statements 
about proposed findings of fact and 
conclusions of law if the parties re-
quest it. 

(2) The party that files briefs or other 
written statements shall provide 
enough copies so that they may be 
made available to any other party to 
the hearing who requests a copy. 

(k) Record of hearing. In all cases, the 
hearing officer shall have a complete 
record of the proceedings at the hear-
ing made. 

(l) Representation. The representative, 
as the person charged, may appear in 
person and may be represented by an 

attorney or other representative. The 
General Counsel or other delegated of-
ficial will be represented by one or 
more attorneys from the Office of the 
General Counsel. 

(m) Failure to appear. If the rep-
resentative or the other party to the 
hearing fails to appear after being noti-
fied of the time and place, the hearing 
officer may hold the hearing anyway so 
that the party present may offer evi-
dence to sustain or rebut the charges. 
The hearing officer shall give the party 
who failed to appear an opportunity to 
show good cause for failure to appear. 
If the party fails to show good cause, 
he or she is considered to have waived 
the right to be present at the hearing. 
If the party shows good cause, the 
hearing officer may hold a supple-
mental hearing. 

(n) Dismissal of charges. The hearing 
officer may dismiss the charges in the 
event of the death of the representa-
tive. 

(o) Cost of transcript. If the represent-
ative or the other party to a hearing 
requests a copy of the transcript of the 
hearing, the hearing officer will have it 
prepared and sent to the party upon 
payment of the cost, unless the pay-
ment is waived for good cause. 

[45 FR 52090, Aug. 5, 1980, as amended at 56 
FR 24131, 24132, May 29, 1991; 62 FR 38452, 
July 18, 1997; 63 FR 41417, Aug. 4, 1998; 71 FR 
2877, Jan. 18, 2006; 76 FR 80246, Dec. 23, 2011] 

§ 404.1770 Decision by hearing officer. 

(a) General. (1) After the close of the 
hearing, the hearing officer will issue a 
decision or certify the case to the Ap-
peals Council. The decision must be in 
writing, will contain findings of fact 
and conclusions of law, and be based 
upon the evidence of record. 

(2) In deciding whether a person has 
been, by reason of misconduct, dis-
barred or suspended by a court or bar, 
or disqualified from participating in or 
appearing before any Federal program 
or Federal agency, the hearing officer 
will consider the reasons for the disbar-
ment, suspension, or disqualification 
action. If the action was taken for sole-
ly administrative reasons (e.g., failure 
to pay dues or to complete continuing 
legal education requirements), that 
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will not disqualify the person from act-
ing as a representative before us. How-
ever, this exception to disqualification 
does not apply if the administrative ac-
tion was taken in lieu of disciplinary 
proceedings (e.g., acceptance of a vol-
untary resignation pending discipli-
nary action). Although the hearing of-
ficer will consider whether the disbar-
ment, suspension, or disqualification 
action is based on misconduct when de-
ciding whether a person should be dis-
qualified from acting as a representa-
tive before us, the hearing officer will 
not re-examine or revise the factual or 
legal conclusions that led to the dis-
barment, suspension, or disqualifica-
tion. For purposes of determining 
whether a person has been, by reason of 
misconduct, disqualified from partici-
pating in or appearing before any Fed-
eral program or Federal agency, dis-
qualified refers to any action that pro-
hibits a person from participating in or 
appearing before any Federal program 
or Federal agency, regardless of how 
long the prohibition lasts or the spe-
cific terminology used. 

(3) If the hearing officer finds that 
the charges against the representative 
have been sustained, he or she will ei-
ther— 

(i) Suspend the representative for a 
specified period of not less than 1 year, 
nor more than 5 years, from the date of 
the decision; or 

(ii) Disqualify the representative 
from acting as a representative in deal-
ings with us until he or she may be re-
instated under § 404.1799. Disqualifica-
tion is the sole sanction available if 
the charges have been sustained be-
cause the representative has been dis-
barred or suspended from any court or 
bar to which the representative was 
previously admitted to practice or dis-
qualified from participating in or ap-
pearing before any Federal program or 
Federal agency, or because the rep-
resentative has collected or received, 
and retains, a fee for representational 
services in excess of the amount au-
thorized. 

(4) The hearing officer shall mail a 
copy of the decision to the parties at 
their last known addresses. The notice 
will inform the parties of the right to 
request the Appeals Council to review 
the decision. 

(b) Effect of hearing officer’s decision. 
(1) The hearing officer’s decision is 
final and binding unless reversed or 
modified by the Appeals Council upon 
review. 

(2) If the final decision is that a per-
son is disqualified from being a rep-
resentative in dealings with us, he or 
she will not be permitted to represent 
anyone in dealings with us until au-
thorized to do so under the provisions 
of § 404.1799. 

(3) If the final decision is that a per-
son is suspended for a specified period 
of time from being a representative in 
dealings with us, he or she will not be 
permitted to represent anyone in deal-
ings with us during the period of sus-
pension unless authorized to do so 
under the provisions of § 404.1799. 

[45 FR 52090, Aug. 5, 1980, as amended at 56 
FR 24132, May 29, 1991; 63 FR 41417, Aug. 4, 
1998; 71 FR 2877, Jan. 18, 2006; 76 FR 80246, 
Dec. 23, 2011] 

§ 404.1775 Requesting review of the 
hearing officer’s decision. 

(a) General. After the hearing officer 
issues a decision, either the representa-
tive or the other party to the hearing 
may ask the Appeals Council to review 
the decision. 

(b) Time and place of filing request for 
review. The party requesting review 
shall file the request for review in writ-
ing with the Appeals Council within 30 
days from the date the hearing officer 
mailed the notice. The party request-
ing review shall certify that a copy of 
the request for review and of any docu-
ments that are submitted have been 
mailed to the opposing party. 

§ 404.1776 Assignment of request for 
review of the hearing officer’s deci-
sion. 

Upon receipt of a request for review 
of the hearing officer’s decision, the 
matter will be assigned to a panel con-
sisting of three members of the Appeals 
Council none of whom shall be the 
Chair of the Appeals Council. The panel 
shall jointly consider and rule by ma-
jority opinion on the request for review 
of the hearing officer’s decision, in-
cluding a determination to dismiss the 
request for review. Matters other than 
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