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Social Security Administration § 404.509 

or financial resources sufficient for 
more than ordinary and necessary 
needs, or is dependent upon all of his 
current benefits for such needs. An in-
dividual’s ordinary and necessary ex-
penses include: 

(1) Fixed living expenses, such as food 
and clothing, rent, mortgage pay-
ments, utilities, maintenance, insur-
ance (e.g., life, accident, and health in-
surance including premiums for supple-
mentary medical insurance benefits 
under title XVIII), taxes, installment 
payments, etc.; 

(2) Medical, hospitalization, and 
other similar expenses; 

(3) Expenses for the support of others 
for whom the individual is legally re-
sponsible; and 

(4) Other miscellaneous expenses 
which may reasonably be considered as 
part of the individual’s standard of liv-
ing. 

(b) When adjustment or recovery will 
defeat the purpose of title II. Adjustment 
or recovery will defeat the purposes of 
title II in (but is not limited to) situa-
tions where the person from whom re-
covery is sought needs substantially all 
of his current income (including social 
security monthly benefits) to meet cur-
rent ordinary and necessary living ex-
penses. 

[32 FR 18026, Dec. 16, 1967, as amended at 34 
FR 14888, Sept. 27, 1969] 

§ 404.509 Against equity and good con-
science; defined. 

(a) Recovery of an overpayment is 
against equity and good conscience 
(under title II and title XVIII) if an in-
dividual— 

(1) Changed his or her position for 
the worse (Example 1) or relinquished a 
valuable right (Example 2) because of 
reliance upon a notice that a payment 
would be made or because of the over-
payment itself; or 

(2) Was living in a separate household 
from the overpaid person at the time of 
the overpayment and did not receive 
the overpayment (Examples 3 and 4). 

(b) The individual’s financial cir-
cumstances are not material to a find-
ing of against equity and good con-
science. 

Example 1. A widow, having been awarded 
benefits for herself and daughter, entered her 
daughter in private school because the 

monthly benefits made this possible. After 
the widow and her daughter received pay-
ments for almost a year, the deceased work-
er was found to be not insured and all pay-
ments to the widow and child were incorrect. 
The widow has no other funds with which to 
pay the daughter’s private school expenses. 
Having entered the daughter in private 
school and thus incurred a financial obliga-
tion toward which the benefits had been ap-
plied, she was in a worse position financially 
than if she and her daughter had never been 
entitled to benefits. In this situation, the re-
covery of the payments would be against eq-
uity and good conscience. 

Example 2. After being awarded old-age in-
surance benefits, an individual resigned from 
employment on the assumption he would re-
ceive regular monthly benefit payments. It 
was discovered 3 years later that (due to a 
Social Security Administration error) his 
award was erroneous because he did not have 
the required insured status. Due to his age, 
the individual was unable to get his job back 
and could not get any other employment. In 
this situation, recovery of the overpayments 
would be against equity and good conscience 
because the individual gave up a valuable 
right. 

Example 3. M divorced K and married L. M 
died a few years later. When K files for bene-
fits as a surviving divorced wife, she learns 
that L had been overpaid $3,200 on M’s earn-
ings record. Because K and L are both enti-
tled to benefits on M’s record of earnings and 
we could not recover the overpayment from 
L, we sought recovery from K. K was living 
in a separate household from L at the time 
of the overpayment and did not receive the 
overpayment. K requests waiver of recovery 
of the $3,200 overpayment from benefits due 
her as a surviving divorced wife of M. In this 
situation, it would be against equity and good 
conscience to recover the overpayment from 
K. 

Example 4. G filed for and was awarded ben-
efits. His daughter, T, also filed for student 
benefits on G’s earnings record. Since T was 
an independent, full-time student living in 
another State, she filed for benefits on her 
own behalf. Later, after T received 12 month-
ly benefits, the school reported that T had 
been a full-time student only 2 months and 
had withdrawn from school. Since T was 
overpaid 10 monthly benefits, she was re-
quested to return the overpayment to SSA. 
T did not return the overpayment and fur-
ther attempts to collect the overpayment 
were unsuccessful. G was asked to repay the 
overpayment because he was receiving bene-
fits on the same earnings record. G requested 
waiver. To support his waiver request G es-
tablished that he was not at fault in causing 
the overpayment because he did not know 
that T was receiving benefits. Since G is 
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without fault and, in addition, meets the re-
quirements of not living in the same house-
hold at the time of the overpayment and did 
not receive the overpayment, it would be 
against equity and good conscience to recover 
the overpayment from G. 

[53 FR 25483, July 7, 1988] 

§ 404.510 When an individual is ‘‘with-
out fault’’ in a deduction overpay-
ment. 

In determining whether an individual 
is ‘‘without fault’’ with respect to a de-
duction overpayment, the Social Secu-
rity Administration will consider all 
pertinent circumstances, including the 
individual’s age and intelligence, and 
any physical, mental, educational, or 
linguistic limitations (including any 
lack of facility with the English lan-
guage) the individual has. Except as 
provided in § 404.511 or elsewhere in this 
subpart F, situations in which an indi-
vidual will be considered to be ‘‘with-
out fault’’ with respect to a deduction 
overpayment include, but are not lim-
ited to, those that are described in this 
section. An individual will be consid-
ered ‘‘without fault’’ in accepting a 
payment which is incorrect because he/ 
she failed to report an event specified 
in sections 203 (b) and (c) of the Act, or 
an event specified in section 203(d) of 
the Act as in effect for monthly bene-
fits for months after December 1960, or 
because a deduction is required under 
section 203 (b), (c), (d), or section 222(b) 
of the Act, or payments were not with-
held as required by section 202(t) or 
section 228 of the Act, if it is shown 
that such failure to report or accept-
ance of the overpayment was due to 
one of the following circumstances: 

(a) Reasonable belief that only his 
net cash earnings (take-home pay) are 
included in determining the annual 
earnings limitation or the monthly 
earnings limitation under section 203(f) 
of the Act. 

(b) Reliance upon erroneous informa-
tion from an official source within the 
Social Security Administration (or 
other governmental agency which the 
individual had reasonable cause to be-
lieve was connected with the adminis-
tration of benefits under title II of the 
Act) with respect to the interpretation 
of a pertinent provision of the Social 
Security Act or regulations pertaining 
thereto. For example, this cir-

cumstance could occur where the indi-
vidual is misinformed by such source 
as to the interpretation of a provision 
in the Act or regulations relating to 
deductions, or relating to the effect of 
residence of an alien outside the United 
States for more than 6 months. 

(c) The beneficiary’s death caused the 
earnings limit applicable to his earn-
ings for purposes of deduction and the 
charging of excess earnings to be re-
duced below $1,680 for a taxable year 
ending after 1967. 

(d) [Reserved] 
(e) Reasonable belief that in deter-

mining, for deduction purposes, his 
earnings from employment and/or net 
earnings from self-employment in the 
taxable year in which he became enti-
tled to benefits, earnings in such year 
prior to such entitlement would be ex-
cluded. However, this provision does 
not apply if his earnings in the taxable 
year, beginning with the first month of 
entitlement, exceeded the earnings 
limitation amount for such year. 

(f) Unawareness that his earnings 
were in excess of the earnings limita-
tion applicable to the imposition of de-
ductions and the charging of excess 
earnings or that he should have re-
ported such excess where these earn-
ings were greater than anticipated be-
cause of: 

(1) Retroactive increases in pay, in-
cluding back-pay awards; 

(2) Work at a higher pay rate than re-
alized; 

(3) Failure of the employer of an indi-
vidual unable to keep accurate records 
to restrict the amount of earnings or 
the number of hours worked in accord-
ance with a previous agreement with 
such individual; 

(4) The occurrence of five Saturdays 
(or other work days, e.g., five Mondays) 
in a month and the earnings for the 
services on the fifth Saturday or other 
work day caused the deductions. 

(g) The continued issuance of benefit 
checks to him after he sent notice to 
the Administration of the event which 
caused or should have caused the de-
ductions provided that such continued 
issuance of checks led him to believe in 
good faith that he was entitled to 
checks subsequently received. 

(h) Lack of knowledge that bonuses, 
vacation pay, or similar payments, 
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