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20 CFR Ch. V (4–1–12 Edition) § 655.16 

Temporary Employment Certification or pro-
gram integrity measures such as audits may 
be forwarded from OFLC to WHD, or any 
other Federal agency as appropriate, for in-
vestigative and/or enforcement purposes. 

§ 655.16 Filing of the job order at the 
SWA. 

(a) Submission of the job order. (1) The 
employer must submit the job order to 
the SWA serving the area of intended 
employment at the same time it sub-
mits the Application for Temporary Em-
ployment Certification and a copy of the 
job order to the NPC in accordance 
with § 655.15. If the job opportunity is 
located in more than one State within 
the same area of intended employment, 
the employer may submit the job order 
to any one of the SWAs having juris-
diction over the anticipated worksites, 
but must identify the receiving SWA 
on the copy of the job order submitted 
to the NPC with its Application for Tem-
porary Employment Certification. The 
employer must inform the SWA that 
the job order is being placed in connec-
tion with a concurrently submitted Ap-
plication for Temporary Employment Cer-
tification for H–2B workers. 

(2) In addition to complying with 
State-specific requirements governing 
job orders, the job order submitted to 
the SWA must satisfy the requirements 
set forth in § 655.18. 

(b) SWA review of the job order. The 
SWA must review the job order and en-
sure that it complies with criteria set 
forth in § 655.18. If the SWA determines 
that the job order does not comply 
with the applicable criteria, the SWA 
must inform the CO at the NPC of the 
noted deficiencies within 6 business 
days of receipt of the job order. 

(c) Intrastate and interstate clearance. 
Upon receipt of the Notice of Accept-
ance, as described in § 655.33, the SWA 
must promptly place the job order in 
intrastate clearance and provide to 
other states as directed by the CO. 

(d) Duration of job order posting and 
SWA referral of U.S. workers. Upon re-
ceipt of the Notice of Acceptance, any 
SWA in receipt of the employer’s job 
order must keep the job order on its ac-
tive file until the end of the recruit-
ment period, as set forth in § 655.40(c), 
and must refer to the employer in a 
manner consistent with § 655.47 all 
qualified U.S. workers who apply for 

the job opportunity or on whose behalf 
a job application is made. 

(e) Amendments to a job order. The em-
ployer may amend the job order at any 
time before the CO makes a final deter-
mination, in accordance with proce-
dures set forth in § 655.35. 

[77 FR 10154, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10154, Feb. 
21, 2012, § 655.16 was added, effective Apr. 23, 
2012. 

§ 655.17 Advertising requirements. 
All advertising conducted to satisfy 

the required recruitment steps under 
§ 655.15 before filing the Application for 
Temporary Employment Certification 
must meet the requirements set forth 
in this section and must contain terms 
and conditions of employment which 
are not less favorable than those to be 
offered to the H–2B workers. All adver-
tising must contain the following in-
formation: 

(a) The employer’s name and appro-
priate contact information for appli-
cants to send résumés directly to the 
employer; 

(b) The geographic area of employ-
ment with enough specificity to ap-
prise applicants of any travel require-
ments and where applicants will likely 
have to reside to perform the services 
or labor; 

(c) If transportation to the work-
site(s) will be provided by the em-
ployer, the advertising must say so; 

(d) A description of the job oppor-
tunity (including the job duties) for 
which labor certification is sought 
with sufficient detail to apprise appli-
cants of services or labor to be per-
formed and the duration of the job op-
portunity; 

(e) The job opportunity’s minimum 
education and experience requirements 
and whether or not on-the-job training 
will be available; 

(f) The work hours and days, ex-
pected start and end dates of employ-
ment, and whether or not overtime will 
be available; 

(g) The wage offer, or in the event 
that there are multiple wage offers, the 
range of applicable wage offers, each of 
which must not be less than the high-
est of the prevailing wage, the Federal 
minimum wage, State minimum wage, 
or local minimum wage applicable 
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Employment and Training Administration, Labor § 655.18 

throughout the duration of the cer-
tified H–2B employment; and 

(h) That the position is temporary 
and the total number of job openings 
the employer intends to fill. 

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb. 
21, 2012, § 655.17 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.17 Emergency situations. 
(a) Waiver of time period. The CO may waive 

the time period(s) for filing an H–2B Registra-
tion and/or an Application for Temporary Em-
ployment Certification for employers that 
have good and substantial cause, provided 
that the CO has sufficient time to thor-
oughly test the domestic labor market on an 
expedited basis and to make a final deter-
mination as required by § 655.50. 

(b) Employer requirements. The employer re-
questing a waiver of the required time pe-
riod(s) must submit to the NPC a request for 
a waiver of the time period requirement, a 
completed Application for Temporary Employ-
ment Certification and the proposed job order 
identifying the SWA serving the area of in-
tended employment, and must otherwise 
meet the requirements of § 655.15. If the em-
ployer did not previously apply for an H–2B 
Registration, the employer must also submit 
a completed H–2B Registration with all sup-
porting documentation, as required by 
§ 655.11. If the employer did not previously 
apply for a PWD, the employer must also 
submit a completed PWD request. The em-
ployer’s waiver request must include de-
tailed information describing the good and 
substantial cause that has necessitated the 
waiver request. Good and substantial cause 
may include, but is not limited to, the sub-
stantial loss of U.S. workers due to Acts of 
God, or a similar unforeseeable man-made 
catastrophic event (such as an oil spill or 
controlled flooding) that is wholly outside of 
the employer’s control, unforeseeable 
changes in market conditions, or pandemic 
health issues. A denial of a previously sub-
mitted H–2B Registration in accordance with 
the procedures set forth in § 655.11 does not 
constitute good and substantial cause neces-
sitating a waiver under this section. 

(c) Processing of emergency applications. The 
CO will process the emergency H–2B Registra-
tion and/or Application for Temporary Employ-
ment Certification and job order in a manner 
consistent with the provisions of this sub-
part and make a determination on the Appli-
cation for Temporary Employment Certification 
in accordance with § 655.50. If the CO grants 
the waiver request, the CO will forward a No-
tice of Acceptance and the approved job 
order to the SWA serving the area of in-
tended employment identified by the em-
ployer in the job order. If the CO determines 
that the certification cannot be granted be-

cause, under paragraph (a) of this section, 
the request for emergency filing is not justi-
fied and/or there is not sufficient time to 
make a determination of temporary need or 
ensure compliance with the criteria for cer-
tification contained in § 655.51, the CO will 
send a Final Determination letter to the em-
ployer in accordance with § 655.53. 

§ 655.18 Job order assurances and con-
tents. 

(a) General. Each job order placed in 
connection with an Application for Tem-
porary Employment Certification must at 
a minimum include the information 
contained in paragraph (b) of this sec-
tion. In addition, by submitting the 
Application for Temporary Employment 
Certification, an employer agrees to 
comply with the following assurances 
with respect to each job order: 

(1) Prohibition against preferential 
treatment. The employer’s job order 
must offer to U.S. workers no less than 
the same benefits, wages, and working 
conditions that the employer is offer-
ing, intends to offer, or will provide to 
H–2B workers. Job offers may not im-
pose on U.S. workers any restrictions 
or obligations that will not be imposed 
on the employer’s H–2B workers. This 
does not relieve the employer from pro-
viding to H–2B workers at least the 
minimum benefits, wages, and working 
conditions which must be offered to 
U.S. workers consistent with this sec-
tion. 

(2) Bona fide job requirements. Each 
job qualification and requirement must 
be listed in the job order and must be 
bona fide and consistent with the nor-
mal and accepted qualifications and re-
quirements imposed by non-H–2B em-
ployers in the same occupation and 
area of intended employment. 

(b) Contents. In addition to complying 
with the assurances in paragraph (a) of 
this section, the employer’s job order 
must meet the following requirements: 

(1) State the employer’s name and 
contact information; 

(2) Indicate that the job opportunity 
is a temporary, full-time position, in-
cluding the total number of job open-
ings the employer intends to fill; 

(3) Describe the job opportunity for 
which certification is sought with suf-
ficient information to apprise U.S. 
workers of the services or labor to be 
performed, including the duties, the 
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