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amended or any of its extensions to 
pay and secure compensation as pro-
vided therein. 

(13) Carrier means an insurance car-
rier or self-insurer meeting the re-
quirements of section 32 of the LHWCA 
as amended and of this subchapter with 
respect to authorization to provide in-
surance fulfilling the obligation of an 
employer to secure the payment of 
compensation due his employees under 
the LHWCA as amended or a statutory 
extension thereof. 

(14) The terms wages, national average 
weekly wage, injury, disability, death, 
and compensation shall have the mean-
ings set forth in section 2 of the 
LHWCA. 

(15) Claimant includes any person 
claiming compensation or benefits 
under the provisions of the LHWCA as 
amended or a statutory extension 
thereof on account of the injury or 
death of an employee. 

(b) The definitions contained in para-
graph (a) of this section shall not be 
considered to derogate from any defini-
tions or delimitations of terms in the 
LHWCA as amended or any of its statu-
tory extensions in any case where such 
statutory definitions or delimitations 
would be applicable. 

(c) As used in this subchapter, the 
singular includes plural and the mas-
culine includes the feminine. 

[38 FR 26860, Sept. 26, 1973, as amended at 42 
FR 3848, Jan. 21, 1977; 50 FR 391, Jan. 3, 1985; 
51 FR 4281, Feb. 3, 1986; 55 FR 28606, July 12, 
1990; 70 FR 43233, July 26, 2005; 76 FR 82127, 
Dec. 30, 2011] 

§ 701.302 Who is an employee? 

(a) Employee means any person en-
gaged in maritime employment, in-
cluding: 

(1) Any longshore worker or other 
person engaged in longshoring oper-
ations; 

(2) Any harbor worker, including a 
ship repairer, shipbuilder and 
shipbreaker; and 

(3) Any other individual to whom an 
injury may be the basis for a com-
pensation claim under the LHWCA as 
amended, or any of its extensions; 

(b) The term does not include: 
(1) A master or member of a crew of 

any vessel; or 

(2) Any person engaged by a master 
to load or unload or repair any small 
vessel under eighteen tons net. 

(c) Nor does this term include the fol-
lowing individuals (whether or not the 
injury occurs over the navigable waters 
of the United States) where it is first 
determined that they are covered by a 
state workers’ compensation act: 

(1) Individuals employed exclusively 
to perform office clerical, secretarial, 
security, or data processing work (but 
not longshore cargo checkers and cargo 
clerks); 

(2) Individuals employed by a club 
(meaning a social or fraternal organi-
zation whether profit or nonprofit), 
camp, recreational operation (meaning 
any recreational activity, including 
but not limited to scuba diving, com-
mercial rafting, canoeing or boating 
activities operated for pleasure of own-
ers, members of a club or organization, 
or renting, leasing or chartering equip-
ment to another for the latter’s pleas-
ure), restaurant, museum or retail out-
let; 

(3) Individuals employed by a marina, 
provided they are not engaged in its 
construction, replacement or expan-
sion, except for routine maintenance 
such as cleaning, painting, trash re-
moval, housekeeping and small repairs; 

(4) Employees of suppliers, vendors 
and transporters temporarily doing 
business on the premises of a covered 
employer, provided they are not per-
forming work normally performed by 
employees of the covered employer; 

(5) Aquaculture workers, meaning 
those employed by commercial enter-
prises involved in the controlled cul-
tivation and harvest of aquatic plants 
and animals, including the cleaning, 
processing or canning of fish and fish 
products, the cultivation and har-
vesting of shellfish, and the controlled 
growing and harvesting of other aquat-
ic species; or 

(6) Individuals employed to build any 
recreational vessel under sixty-five 
feet in length, or individuals employed 
to repair any recreational vessel, or to 
dismantle any part of a recreational 
vessel in connection with the repair of 
such vessel. For purposes of this para-
graph, the special rules set forth at 
§§ 701.501 through 701.505 apply. 

[76 FR 82127, Dec. 30, 2011] 
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COVERAGE UNDER STATE COMPENSATION 
PROGRAMS 

§ 701.401 Coverage under state com-
pensation programs. 

(a) Exclusions from the definition of 
‘‘employee’’ under § 701.301(a)(12), and 
the employees of small vessel facilities 
otherwise covered which are exempted 
from coverage under § 702.171, are de-
pendent upon coverage under a state 
workers’ compensation program. For 
these purposes, a worker or dependent 
must first claim compensation under 
the appropriate state program and re-
ceive a final decision on the merits of 
the claim, denying coverage, before 
any claim may be filed under this Act. 

(b) The intent of the Act is that state 
law will apply to those categories of 
employees if it otherwise would. Ac-
cordingly, not withstanding any con-
trary state law, claims by any of the 
categories of workers excluded under 
§ 701.301 or 702.171 must be made to and 
processed by the state and a merit de-
cision denying coverage on jurisdic-
tional grounds must be made before 
coverage or benefits under the Act may 
be sought. 

(c) The time for filing notice and 
claim under the Act (see subpart B of 
part 702) does not begin to run for pur-
poses of claims by those workers or de-
pendents described in § 701.301(a)(12) 
and § 702.171, until a final adverse deci-
sion denying coverage under a state 
compensation act is received. 

[50 FR 392, Jan. 3, 1985] 

SPECIAL RULES FOR THE RECREATIONAL 
VESSEL EXCLUSION FROM THE DEFINI-
TION OF ‘‘EMPLOYEE’’ 

§ 701.501 What is a recreational vessel? 
(a) Recreational vessel means a ves-

sel— 
(1) Being manufactured or operated 

primarily for pleasure; or 
(2) Leased, rented, or chartered to an-

other for the latter’s pleasure. 
(b) In applying the definition in para-

graph (a) of this section, the following 
rules apply: 

(1) A vessel being manufactured or 
built, or being repaired under warranty 
by its manufacturer or builder, is a rec-
reational vessel if the vessel appears in-
tended, based on its design and con-

struction, to be for ultimate rec-
reational uses. The manufacturer or 
builder bears the burden of establishing 
that a vessel is recreational under this 
standard. 

(2) A vessel being repaired, dismantled 
for repair, or dismantled at the end of its 
life is not a recreational vessel if the ves-
sel had been operating, around the 
time of its repair or dismantling, in 
one or more of the following categories 
on more than an infrequent basis— 

(A) ‘‘Passenger vessel’’ as defined by 
46 U.S.C. 2101(22); 

(B) ‘‘Small passenger vessel’’ as de-
fined by 46 U.S.C. 2101(35); 

(C) ‘‘Uninspected passenger vessel’’ 
as defined by 46 U.S.C. 2101(42); 

(D) Vessel routinely engaged in 
‘‘commercial service’’ as defined by 46 
U.S.C. 2101(5); or 

(E) Vessel that routinely carries 
‘‘passengers for hire’’ as defined by 46 
U.S.C. 2101(21a). 

(3) Notwithstanding paragraph (b)(2) 
of this section, a vessel will be deemed 
recreational if it is a public vessel, i.e., 
a vessel owned or bareboat-chartered 
and operated by the United States, or 
by a State or political subdivision 
thereof, at the time of repair, disman-
tling for repair, or dismantling, pro-
vided that such vessel shares elements 
of design and construction with tradi-
tional recreational vessels and is not 
normally engaged in a military, com-
mercial or traditionally commercial 
undertaking. 

(c) All subsequent amendments to 
the statutes referenced in paragraph 
(b)(2) of this section and the regula-
tions implementing those provisions in 
Title 46 of the Code of Federal Regula-
tions will apply when determining 
whether a vessel is recreational. 

[76 FR 82128, Dec. 30, 2011] 

§ 701.502 What types of work may ex-
clude a recreational-vessel worker 
from the definition of ‘‘employee’’? 

(a) An individual who works on rec-
reational vessels may be excluded from 
the definition of ‘‘employee’’ when: 

(1) The individual’s date of injury is 
before February 17, 2009, the injury is 
covered under a State workers’ com-
pensation law, and the individual is 
employed to: 
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