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Department of State § 40.63 

(1) There are not sufficient workers 
in the United States who are able, will-
ing, qualified, (or equally qualified in 
the case of aliens who are members of 
the teaching profession or who have ex-
ceptional ability in the sciences or the 
arts) and available at the time of appli-
cation for a visa and at the place to 
which the alien is destined to perform 
such skilled or unskilled labor, and 

(2) The employment of such alien will 
not adversely affect the wages and 
working conditions of the workers in 
the United States similarly employed. 

(c) Labor certification not required in 
certain cases. A spouse or child accom-
panying or following to join an alien 
spouse or parent who is a beneficiary of 
a petition approved pursuant to INA 
203(b)(2) or (3) is not considered to be 
within the purview of INA 212(a)(5). 

[56 FR 30422, July 2, 1991, as amended at 61 
FR 1835, Jan. 24, 1996] 

§ 40.52 Unqualified physicians. 

INA 212(a)(5)(B) applies only to immi-
grant aliens described in INA 203(b) (2) 
or (3). 

[61 FR 1835, Jan. 24, 1996, as amended at 62 
FR 67567, Dec. 29, 1997] 

§ 40.53 Uncertified foreign health-care 
workers. 

(a) Subject to paragraph (b) of this 
section, a consular officer must not 
issue a visa to any alien seeking admis-
sion to the United States for the pur-
pose of performing services in a health 
care occupation, other than as a physi-
cian, unless, in addition to meeting all 
other requirements of law and regula-
tion, the alien provides to the officer a 
certification issued by the Commission 
On Graduates of Foreign Nursing 
Schools (CGFNS) or another 
credentialing service that has been ap-
proved by the Secretary of Homeland 
Security for such purpose, which cer-
tificate complies with the provisions of 
sections 212(a)(5)(C) and 212(r) of the 
Act, 8 U.S.C. 1182(a)(5)(C) and 8 U.S.C. 
1182(r), respectively, and the regula-
tions found at 8 CFR 212.15. 

(b) Paragraph (a) of this section does 
not apply to an alien: 

(1) Seeking to enter the United 
States in order to perform services in a 

non-clinical health care occupation as 
described in 8 CFR 212.15(b)(1); or 

(2) Who is the immigrant or non-
immigrant spouse or child of a foreign 
health care worker and who is seeking 
to accompany or follow to join as a de-
rivative applicant the principal alien 
to whom this section applies; or 

(3) Who is applying for an immigrant 
or a nonimmigrant visa for any pur-
pose other than for the purpose of seek-
ing entry into the United States in 
order to perform health care services 
as described in 8 CFR 212.15. 

[67 FR 77159, Dec. 17, 2002] 

§§ 40.54–40.59 [Reserved] 

Subpart G—Illegal Entrants and 
Immigration Violators 

§ 40.61 Aliens present without admis-
sion or parole. 

INA 212(a)(6)(A)(i) does not apply at 
the time of visa issuance. 

[62 FR 67567, Dec. 29, 1997] 

§ 40.62 Failure to attend removal pro-
ceedings. 

An alien who without reasonable 
cause failed to attend, or to remain in 
attendance at, a hearing initiated on or 
after April 1, 1997, under INA 240 to de-
termine inadmissibility or deport-
ability shall be ineligible for a visa 
under INA 212(a)(6)(B) for five years fol-
lowing the alien’s subsequent depar-
ture or removal from the United 
States. 

[62 FR 67567, Dec. 29, 1997] 

§ 40.63 Misrepresentation; Falsely 
claiming citizenship. 

(a) Fraud and misrepresentation and 
INA 212(a)(6)(C) applicability to certain 
refugees. An alien who seeks to procure, 
or has sought to procure, or has pro-
cured a visa, other documentation, or 
entry into the United States or other 
benefit provided under the INA by 
fraud or by willfully misrepresenting a 
material fact at any time shall be in-
eligible under INA 212(a)(6)(C); Pro-
vided, That the provisions of this para-
graph are not applicable if the fraud or 
misrepresentation was committed by 
an alien at the time the alien sought 
entry into a country other than the 
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United States or obtained travel docu-
ments as a bona fide refugee and the 
refugee was in fear of being repatriated 
to a former homeland if the facts were 
disclosed in connection with an appli-
cation for a visa to enter the United 
States: Provided further, That the fraud 
or misrepresentation was not com-
mitted by such refugee for the purpose 
of evading the quota or numerical re-
strictions of the U.S. immigration 
laws, or investigation of the alien’s 
record at the place of former residence 
or elsewhere in connection with an ap-
plication for a visa. 

(b) Misrepresentation in application 
under Displaced Persons Act or Refugee 
Relief Act. Subject to the conditions 
stated in INA 212(a)(6)(c)(i), an alien 
who is found by the consular officer to 
have made a willful misrepresentation 
within the meaning of section 10 of the 
Displaced Persons Act of 1948, as 
amended, for the purpose of gaining ad-
mission into the United States as an 
eligible displaced person, or to have 
made a material misrepresentation 
within the meaning of section 11(e) of 
the Refugee Relief Act of 1953, as 
amended, for the purpose of gaining ad-
mission into the United States as an 
alien eligible thereunder , shall be con-
sidered ineligible under the provisions 
of INA 212(a)(6)(C). 

(c) Waiver of ineligibility—INA 212(i). If 
an immigrant applicant is ineligible 
under INA 212(a)(6)(C) but is qualified 
to seek the benefits of INA 212(i), the 
consular officer shall inform the alien 
of the procedure for applying to DHS 
for relief under that provision of law. A 
visa may not be issued to the alien 
until the consular officer has received 
notification from DHS of the approval 
of the alien’s application under INA 
212(i). 

[56 FR 30422, July 2, 1991, as amended at 61 
FR 1835, Jan. 24, 1996] 

§ 40.64 Stowaways. 

INA 212(a)(6)(D) is not applicable at 
the time of visa application. 

§ 40.65 Smugglers. 

(a) General. A visa shall not be issued 
to an alien who at any time knowingly 
has encouraged, induced, assisted, 
abetted, or aided any other alien to 

enter or to try to enter the United 
States in violation of law. 

(b) Waiver of ineligibility—INA 
212(d)(11). If an immigrant applicant is 
ineligible under INA 212(a)(6)(E) but is 
qualified to seek the benefits of INA 
212(d)(11), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued 
to the alien until the consular officer 
has received notification from DHS of 
the approval of the alien’s application 
under INA 212(d)(11). 

§ 40.66 Subject of civil penalty. 

(a) General. An alien who is the sub-
ject of a final order imposing a civil 
penalty for a violation under INA 274C 
shall be ineligible for a visa under INA 
212(a)(6)(F). 

(b) Waiver of ineligibility. If an appli-
cant is ineligible under paragraph (a) 
of this section but appears to the con-
sular officer to meet the prerequisites 
for seeking the benefits of INA 
212(d)(12), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued 
to the alien until the consular officer 
has received notification from DHS of 
the approval of the alien’s application 
under INA 212(d)(12). 

[62 FR 67567, Dec. 29, 1997] 

§ 40.67 Student visa abusers. 

An alien ineligible under the provi-
sions of INA 212(a)(6)(G) shall not be 
issued a visa unless the alien has com-
plied with the time limitation set forth 
therein. 

[62 FR 67568, Dec. 29, 1997] 

§ 40.68 Aliens subject to INA 222(g). 

An alien who, under the provisions of 
INA 222(g), has voided a nonimmigrant 
visa by remaining in the United States 
beyond the period of authorized stay is 
ineligible for a new nonimmigrant visa 
unless the alien complies with the re-
quirements in 22 CFR 41.101 (b) or (c) 
regarding the place of application. 

[63 FR 671, Jan. 7, 1998] 
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§ 40.69 [Reserved] 

Subpart H—Documentation 
Requirements 

§ 40.71 Documentation requirements 
for immigrants. 

INA 212(a)(7)(A) is not applicable at 
the time of visa application. (For waiv-
er of documentary requirements for 
immigrants see 22 CFR 42.1 and 42.2.) 

§ 40.72 Documentation requirements 
for nonimmigrants. 

A passport which is valid indefinitely 
for the return of the bearer to the 
country whose government issued such 
passport shall be deemed to have the 
required minimum period of validity as 
specified in INA 212(a)(7)(B). 

§§ 40.73–40.79 [Reserved] 

Subpart I—Ineligible for 
Citizenship. 

§ 40.81 Ineligible for citizenship. 

An alien will be ineligible to receive 
an immigrant visa under INA 
212(a)(8)(A) if the alien is ineligible for 
citizenship, including as provided in 
INA 314 or 315. 

[64 FR 55418, Oct. 13, 1999] 

§ 40.82 Alien who departed the United 
States to avoid service in the armed 
forces. 

(a) Applicability to immigrants. INA 
212(a)(8)(A) applies to immigrant visa 
applicants who have departed from or 
remained outside the United States be-
tween September 8, 1939 and September 
24, 1978, to avoid or evade training or 
service in the United States Armed 
Forces. 

(b) Applicability to nonimmigrants. INA 
212(a)(8)(B) applies to nonimmigrant 
visa applicants who have departed from 
or remained outside the United States 
between September 8, 1939 and Sep-
tember 24, 1978 to avoid or evade train-
ing or service in the U.S. Armed Forces 
except an alien who held nonimmigrant 
status at the time of such departure. 

§§ 40.83–40.89 [Reserved] 

Subpart J—Aliens Previously 
Removed 

SOURCE: 61 FR 59184, Nov. 21, 1996, unless 
otherwise noted. 

§ 40.91 Certain aliens previously re-
moved. 

(a) 5-year bar. An alien who has been 
found inadmissible, whether as a result 
of a summary determination of inad-
missibility at the port of entry under 
INA 235(b)(1) or of a finding of inadmis-
sibility resulting from proceedings 
under INA 240 initiated upon the 
alien’s arrival in the United States, 
shall be ineligible for a visa under INA 
212(a)(9)(A)(i) for 5 years following such 
alien’s first removal from the United 
States. 

(b) 10-year bar. An alien who has oth-
erwise been removed from the United 
States under any provision of law, or 
who departed while an order of removal 
was in effect, is ineligible for a visa 
under INA 212(a)(9)(A)(ii) for 10 years 
following such removal or departure 
from the United States. 

(c) 20-year bar. An alien who has been 
removed from the United States two or 
more times shall be ineligible for a visa 
under INA 212(a)(9)(A)(i) or INA 
212(a)(9)(A)(ii), as appropriate, for 20 
years following the most recent such 
removal or departure. 

(d) Permanent bar. If an alien who has 
been removed has also been convicted 
of an aggravated felony, the alien is 
permanently ineligible for a visa under 
INA 212(a)(9)(A)(i) or 212(a)(9)(A)(ii), as 
appropriate. 

(e) Exceptions. An alien shall not be 
ineligible for a visa under INA 
212(a)(9)(A)(i) or (ii) if the Secretary of 
Homeland Security has consented to 
the alien’s application for admission. 

[62 FR 67568, Dec. 29, 1997, as amended at 63 
FR 64628, Nov. 23, 1998] 

§ 40.92 Aliens unlawfully present. 
(a) 3-year bar. An alien described in 

INA 212(a)(9)(B)(i)(I) shall be ineligible 
for a visa for 3 years following depar-
ture from the United States. 

(b) 10-year bar. An alien described in 
INA 212(a)(9)(B)(i)(II) shall be ineligible 
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