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who is known or believed by the con-
sular officer to be ineligible to receive
a nonimmigrant visa under the provi-
sions of INA 212(a), other than INA
212(a) H(AAD, G)(A)ID), (3)(A)(iD),
B3)(C), B)E)({), or (B)(E)(ii).

(b) Recommendation to designated DHS
officer abroad. A consular officer may,
in certain categories defined by the
Secretary of State, recommend di-
rectly to designated DHS officers that
the temporary admission of an alien in-
eligible to receive a visa be authorized
under INA 212(d)(3)(A).

(c) Secretary of Homeland Security may
impose conditions. When the Secretary
of Homeland Security authorizes the
temporary admission of an ineligible
alien as a nonimmigrant and the con-
sular officer is so informed, the con-
sular officer may proceed with the
issuance of a nonimmigrant visa to the
alien, subject to the conditions, if any,
imposed by the Secretary of Homeland
Security.

[66 FR 30422, July 2, 1991. Redesignated at 61
FR 59184, Nov. 21, 1996, as amended at 75 FR
82243, Dec. 30, 2010]
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EDITORIAL NOTE: Nomenclature changes to
part 41 appear at 71 FR 345621 and 34522, June
15, 2006.

Subpart A—Passport and Visas
Not Required for Certain Non-
immigrants

§41.0 Definitions.

For purposes of this part and part 53:

Adjacent islands means Bermuda and
the islands located in the Caribbean
Sea, except Cuba.

Cruise ship means a passenger vessel
over 100 gross tons, carrying more than
12 passengers for hire, making a voyage
lasting more than 24 hours any part of
which is on the high seas, and for
which passengers are embarked or dis-
embarked in the United States or its
territories.

Ferry means any vessel operating on
a pre-determined fixed schedule and
route, which is being used solely to
provide transportation between places
that are no more than 300 miles apart
and which is being used to transport
passengers, vehicles, and/or railroad
cars.

Pleasure vessel means a vessel that is
used exclusively for recreational or
personal purposes and not to transport
passengers or property for hire.

United States means ‘‘United States”
as defined in section 215(c) of the Immi-
gration and Nationality Act of 1952, as
amended (8 U.S.C. 1185(c)).

§41.1

U.S. citizen means a United States
citizen or a U.S. non-citizen national.

United States qualifying tribal entity
means a tribe, band, or other group of
Native Americans formally recognized
by the United States Government
which agrees to meet WHTI document
standards.

[73 FR 18418, Apr. 3, 2008]

§41.1 Exemption by law or treaty from
passport and visa requirements.

Nonimmigrants in the following cat-
egories are exempt from the passport
and visa requirements of INA
212(a)(M)(B)(1) (D), (HIID):

(a) Alien members of the U.S. Armed
Forces. An alien member of the U.S.
Armed Forces in uniform or bearing
proper military identification, who has
not been lawfully admitted for perma-
nent residence, coming to the United
States under official orders or permit
of such Armed Forces (Sec. 284, 86 Stat.
232; 8 U.S.C. 1354).

(b) [Reserved]

(c) Aliens entering from Guam, Puerto
Rico, or the Virgin Islands. An alien de-
parting from Guam, Puerto Rico, or
the Virgin Islands of the United States,
and seeking to enter the continental
United States or any other place under
the jurisdiction of the United States
(Sec. 212, 66 Stat. 188; 8 U.S.C. 1182.)

(d) Armed Services personnel of a NATO
member. Personnel belonging to the
armed services of a government which
is a Party to the North Atlantic Treaty
and which has ratified the Agreement
Between the Parties to the North At-
lantic Treaty Regarding the Status of
Their Forces, signed at London on
June 19, 1951, and entering the United
States under Article III of that Agree-
ment pursuant to an individual or col-
lective movement order issued by an
appropriate agency of the sending state
or of NATO (TIAS 2846; 4 U.S.T. 1792.)

(e) Armed Services personnel attached
to a NATO headquarters in the United
States. Personnel attached to a NATO
Headquarters in the United States set
up pursuant to the North Atlantic
Treaty, belonging to the armed serv-
ices of a government which is a Party
to the Treaty and entering the United
States in connection with their official
duties under the provisions of the Pro-
tocol on the Status of International
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Military Headquarters Set Up Pursu-
ant to the North Atlantic Treaty (TIAS
2978; 5 U.S.T. 875.)

(f) Aliens entering pursuant to Inter-
national Boundary and Water Commis-
sion Treaty. All personnel employed ei-
ther directly or indirectly on the con-
struction, operation, or maintenance of
works in the United States undertaken
in accordance with the treaty con-
cluded on February 3, 1944, between the
United States and Mexico regarding
the functions of the International
Boundary and Water Commission, and
entering the United States temporarily
in connection with such employment
(59 Stat. 1262; T'S 994.)

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 61 FR 1835, Jan. 24,
1996; 71 FR 68430, Nov. 24, 2006; 73 FR 18418,
Apr. 3, 2008]

§41.2 Exemption or waiver by Sec-
retary of State and Secretary of
Homeland Security of passport and/
or visa requirements for certain
categories of nonimmigrants.

Pursuant to the authority of the Sec-
retary of State and the Secretary of
Homeland Security under the INA, as
amended, a passport and/or visa is not
required for the following categories of
nonimmigrants:

(a) Canadian citizens. A visa is not re-
quired for an American Indian born in
Canada having at least 50 percentum of
blood of the American Indian race. A
visa is not required for other Canadian
citizens except for those who apply for
admission in E, K, V, or S non-
immigrant classifications as provided
in paragraphs (k) and (m) of this sec-
tion and 8 CFR 212.1. A passport is re-
quired for Canadian citizens applying
for admission to the United States, ex-
cept when one of the following excep-
tions applies:

(1) NEXUS program. A Canadian cit-
izen who is traveling as a participant
in the NEXUS program, and who is not
otherwise required to present a pass-
port and visa as provided in paragraphs
(k) and (m) of this section and 8 CFR
212.1, may present a valid NEXUS pro-
gram card when using a NEXUS Air
kiosk or when entering the United
States from contiguous territory or ad-
jacent islands at a land or sea port-of-
entry. A Canadian citizen who enters

22 CFR Ch. | (4-1-12 Edition)

the United States by pleasure vessel
from Canada under the remote inspec-
tion system may present a NEXUS pro-
gram card.

(2) FAST program. A Canadian citizen
who is traveling as a participant in the
FAST program, and who is not other-
wise required to present a passport and
visa as provided in paragraphs (k) and
(m) of this section and 8 CFR 212.1,
may present a valid FAST card at a
land or sea port-of-entry prior to enter-
ing the United States from contiguous
territory or adjacent islands.

(3) SENTRI program. A Canadian cit-
izen who is traveling as a participant
in the SENTRI program, and who is not
otherwise required to present a pass-
port and visa as provided in paragraphs
(k) and (m) of this section and 8 CFR
212.1, may present a valid SENTRI card
at a land or sea port-of-entry prior to
entering the United States from con-
tiguous territory or adjacent islands.

(4) Canadian Indians. If designated by
the Secretary of Homeland Security, a
Canadian citizen holder of an Indian
and Northern Affairs Canada (“INAC”)
card issued by the Canadian Depart-
ment of Indian Affairs and North De-
velopment, Director of Land and Trust
Services (L'TS) in conformance with se-
curity standards agreed upon by the
Governments of Canada and the United
States, and containing a machine read-
able zone, and who is arriving from
Canada, may present the card prior to
entering the United States at a land
port-of-entry.

(6) Children. A child who is a Cana-
dian citizen who is seeking admission
to the United States when arriving
from contiguous territory at a sea or
land port-of-entry, may present certain
other documents if the arrival meets
the requirements described in either
paragraph (i) or (ii) of this section.

(1) Children under age 16. A Canadian
citizen who is under the age of 16 is
permitted to present an original or a
copy of his or her birth certificate, a
Canadian Citizenship Card, or a Cana-
dian Naturalization Certificate when
arriving in the United States from con-
tiguous territory at land or sea ports-
of-entry.

(ii) Groups of children under age 19. A
Canadian citizen who is under age 19
and who is traveling with a public or
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private school group, religious group,
social or cultural organization, or team
associated with a youth sport organiza-
tion may present an original or a copy
of his or her birth certificate, a Cana-
dian Citizenship Card, or a Canadian
Naturalization Certificate when apply-
ing for admission to the United States
from contiguous territory at all land
and sea ports-of-entry, when the group,
organization or team is under the su-
pervision of an adult affiliated with the
organization and when the child has
parental or legal guardian consent to
travel. For purposes of this paragraph,
an adult is considered to be a person
who is age 19 or older. The following re-
quirements will apply:

(A) The group, organization, or team
must provide to CBP upon crossing the
border, on organizational letterhead:

(I) The name of the group, organiza-
tion or team, and the name of the su-
pervising adult;

(2) A trip itinerary, including the
stated purpose of the trip, the location
of the destination, and the length of
stay;

(3) A list of the children on the trip;

(4) For each child, the primary ad-
dress, primary phone number, date of
birth, place of birth, and the name of
at least one parent or legal guardian.

(B) The adult leading the group, or-
ganization, or team must demonstrate
parental or legal guardian consent by
certifying in the writing submitted in
paragraph (a)(5)(ii)(A) of this section
that he or she has obtained for each
child the consent of at least one parent
or legal guardian.

(C) The procedure described in this
paragraph is limited to members of the
group, organization, or team that are
under age 19. Other members of the
group, organization, or team must
comply with other applicable docu-
ment and/or inspection requirements
found in this part and 8 CFR parts 212
and 235.

(6) Enhanced driver’s license programs.
Upon the designation by the Secretary
of Homeland Security of an enhanced
driver’s license as an acceptable docu-
ment to denote identity and citizenship
for purposes of entering the United
States, Canadian citizens may be per-
mitted to present these documents in
lieu of a passport when seeking admis-

§41.2

sion to the United States according to
the terms of the agreements entered
between the Secretary of Homeland Se-
curity and the entity. The Secretary of
Homeland Security will announce, by
publication of a notice in the FEDERAL
REGISTER, documents designated under
this paragraph. A list of the documents
designated under this paragraph will
also be made available to the public.

(b) Citizens of the British Overseas Ter-
ritory of Bermuda. A visa is not re-
quired, except for Citizens of the Brit-
ish Overseas Territory of Bermuda who
apply for admission in E, K, V, or S
nonimmigrant visa classification as
provided in paragraphs (k) and (m) of
this section and 8 CFR 212.1. A passport
is required for Citizens of the British
Overseas Territory of Bermuda apply-
ing for admission to the United States.

(c) Bahamian nationals and British
subjects resident in the Bahamas. A pass-
port is required. A visa is not required
if, prior to the embarkation of such an
alien for the United States on a vessel
or aircraft, the examining U.S. immi-
gration officer at Freeport or Nassau
determines that the individual is clear-
ly and beyond a doubt entitled to ad-
mission.

(d) British subjects resident in the Cay-
man Islands or in the Turks and Caicos
Islands. A passport is required. A visa
is not required if the alien arrives di-
rectly from the Cayman Islands or the
Turks and Caicos Islands and presents
a current certificate from the Clerk of
Court of the Cayman Islands or the
Turks and Caicos Islands indicating no
criminal record.

(e) British, French, and Netherlands
nationals and nationals of certain adja-
cent islands of the Caribbean which are
independent countries. A passport is re-
quired. A visa is not required of a Brit-
ish, French or Netherlands national, or
of a national of Antigua, Barbados,
Grenada, Jamaica, or Trinidad and To-
bago, who has residence in British,
French, or Netherlands territory Ilo-
cated in the adjacent islands of the
Caribbean area, or has residence in An-
tigua, Barbados, Grenada, Jamaica, or
Trinidad and Tobago, if the alien:

(1) Is proceeding to the United States
as an agricultural worker; or

(2) Is the beneficiary of a valid, unex-
pired, indefinite certification granted
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by the Department of Labor for em-
ployment in the Virgin Islands of the
United States and is proceeding there-
to for employment, or is the spouse or
child of such an alien accompanying or
following to join the alien.

(f) Nationals and residents of the Brit-
ish Virgin Islands. (1) A national of the
British Virgin Islands and resident
therein requires a passport but not a
visa if proceeding to the United States
Virgin Islands.

(2) A national of the British Virgin
Islands and resident therein requires a
passport but does not require a visa to
apply for entry into the United States
if such applicant:

(i) Is proceeding by aircraft directly
from St. Thomas, U.S. Virgin Islands;

(ii) Is traveling to some other part of
the United States solely for the pur-
pose of business or pleasure as de-
scribed in INA 101(a)(15)(B);

(iii) Satisfies the examining U.S. Im-
migration officer at that port of entry
that he or she is admissible in all re-
spects other than the absence of a visa;
and

(iv) Presents a current Certificate of
Good Conduct issued by the Royal Vir-
gin Islands Police Department indi-
cating that he or she has no criminal
record.

(g8) Mexican nationals. (1) A visa and a
passport are not required of a Mexican
national who is applying for admission
from Mexico as a temporary visitor for
business or pleasure at a land port-of-
entry, or arriving by pleasure vessel or
ferry, if the national is in possession of
a Form DSP-150, B-1/B-2 Visa and Bor-
der Crossing Card, containing a ma-
chine-readable biometric identifier,
issued by the Department of State.

(2) A visa and a passport are not re-
quired of a Mexican national who is ap-
plying for admission from contiguous
territory or adjacent islands at a land
or sea port-of-entry, if the national is a
member of the Texas Band of Kickapoo
Indians or Kickapoo Tribe of Oklahoma
who is in possession of a Form I-872
American Indian Card issued by U.S.
Citizenship and Immigration Services
(USCIS).

(3) A visa is not required of a Mexi-
can national employed as a crew mem-
ber on an aircraft belonging to a Mexi-
can company authorized to engage in

22 CFR Ch. | (4-1-12 Edition)
commercial transportation into the
United States.

(4) A visa is not required of a Mexi-
can national bearing a Mexican diplo-
matic or official passport who is a mili-
tary or civilian official of the Federal
Government of Mexico entering the
United States for a stay of up to 6
months for any purpose other than on
assignment as a permanent employee
to an office of the Mexican Federal
Government in the United States. A
visa is also not required of the official’s
spouse or any of the official’s depend-
ent family members under 19 years of
age who hold diplomatic or official
passports and are in the actual com-
pany of the official at the time of
entry. This waiver does not apply to
the spouse or any of the official’s fam-
ily members classifiable under INA
101(a)(15) (F) or (M).

(h) Natives and residents of the Trust
Territory of the Pacific Islands. A visa
and a passport are not required of a na-
tive and resident of the Trust Territory
of the Pacific Islands who has pro-
ceeded in direct and continuous transit
from the Trust Territory to the United
States.

(i) [Reserved]

(j) Except as provided in paragraphs
(a) through (i) and (k) through (m) of
this section, all aliens are required to
present a valid, unexpired visa and
passport upon arrival in the United
States. An alien may apply for a waiv-
er of the visa and passport requirement
if, either prior to the alien’s embar-
kation abroad or upon arrival at a port
of entry, the responsible district direc-
tor of the Department of Homeland Se-
curity (DHS) in charge of the port of
entry concludes that the alien is un-
able to present the required documents
because of an unforeseen emergency.
The DHS district director may grant a
waiver of the visa or passport require-
ment pursuant to INA 212(d)(4)(A),
without the prior concurrence of the
Department of State, if the district di-
rector concludes that the alien’s claim
of emergency circumstances is legiti-
mate and that approval of the waiver
would be appropriate under all of the
attendant facts and circumstances.

(k) Fiance(e) of a U.S. citiczen. Not-
withstanding the provisions of para-
graphs (a) through (h) of this section, a
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visa is required of an alien described in
such paragraphs who is classified, or
who seeks classification, under INA
101(a)(15)(K).

(1) Visa waiver program. (1) A visa is
not required of any person who seeks
admission to the United States for a
period of 90 days or less as a visitor for
business or pleasure and who is eligible
to apply for admission to the United
States as a Visa Waiver Program appli-
cant. (For the list of countries whose
nationals are eligible to apply for ad-
mission to the United States as Visa
Waiver Program applicants, see 8 CFR
217.2(a)).

(2) An alien denied admission under
the Visa Waiver Program by virtue of a
ground of inadmissibility described in
INA section 212(a) that is discovered at
the time of the alien’s application for
admission at a port of entry or through
use of an automated electronic data-
base may apply for a visa as the only
means of challenging such a deter-
mination. A consular officer must ac-
cept and adjudicate any such applica-
tion if the alien otherwise fulfills all of
the application requirements contained
in part 41, §41.2(1)(1).

(m) Treaty Trader and Treaty Investor.
Notwithstanding the provisions of
paragraph (a) of this section, a visa is
required of a Canadian national who is
classified, or who seeks classification,
under INA 101(a)(15)(E).

[62 FR 42597, Nov. 5, 1987]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §41.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§41.3 Waiver by joint action of con-
sular and immigration officers of
passport and/or visa requirements.

Under the authority of INA 212(d)(4),
the documentary requirements of INA
212(a)(M(B)(A)(T), ()AI) may be waived
for any alien in whose case the con-
sular officer serving the port or place
of embarkation is satisfied after con-
sultation with, and concurrence by, the
appropriate immigration officer, that
the case falls within any of the fol-
lowing categories:

(a) Residents of foreign contiguous ter-
ritory; visa and passport waiver. An alien
residing in foreign contiguous territory

§41.3

who does not qualify for any waiver
provided in §41.1 and is a member of a
visiting group or excursion proceeding
to the United States under -cir-
cumstances which make it impractical
to procure a passport and visa in a
timely manner.

(b) Aliens for whom passport extension
facilities are unavailable; passport waiver.
As alien whose passport is not valid for
the period prescribed in INA
212(a)(7T)(B)(1)(I) and who is embarking
for the United States at a port or place
remote from any establishment at
which the passport could be revali-
dated.

(c) Aliens precluded from obtaining
passport extensions by foreign government
restrictions; passport waiver. An alien
whose passport is not valid for the pe-
riod prescribed in INA 212(a)(7)(B)({H)(I)
and whose government, as a matter of
policy, does not revalidate passports
more than 6 months prior to expiration
or until the passport expires.

(d) Emergent circumstances; visa waiv-
er. An alien well and favorably known
at the consular office, who was pre-
viously issued a nonimmigrant visa
which has expired, and who is pro-
ceeding directly to the United States
under emergent circumstances which
preclude the timely issuance of a visa.

(e) Members of armed forces of foreign
countries; visa and passport waiver. An
alien on active duty in the armed
forces of a foreign country and a mem-
ber of a group of such armed forces
traveling to the United States, on be-
half of the alien’s government or the
United Nations, under advance ar-
rangements made with the appropriate
military authorities of the TUnited
States. The waiver does not apply to a
citizen or resident of Cuba, Mongolia,
North Korea (Democratic People’s Re-
public of Korea), Vietnam (Socialist
Republic of Vietnam), or the People’s
Republic of China.

(f) Landed immigrants in Canada; pass-
port waiver. An alien applying for a visa
at a consular office in Canada:

(1) Who is a landed immigrant in
Canada;

(2) Whose port and date of expected
arrival in the United States are known;
and

(3) Who is proceeding to the United
States under emergent circumstances
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which preclude the timely procurement
of a passport or Canadian certificate of
identity.

(g) Authorication to individual consular
office; visa and/or passport waiver. An
alien within the district of a consular
office which has been authorized by the
Department, because of unusual cir-
cumstances prevailing in that district,
to join with immigration officers
abroad in waivers of documentary re-
quirements in specific categories of
cases, and whose case falls within one
of those categories.

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 60 FR 30188, June 8,
1995; 61 FR 1835, Jan. 24, 1996; 63 FR 48577,
Sept. 11, 1998]

Subpart B—Classification of
Nonimmigrants

§41.11 Entitlement to nonimmigrant
status.

(a) Presumption of immigrant status
and burden of proof. An applicant for a
nonimmigrant visa, other than an alien
applying for a visa under INA 101(a)(15)
(H)(i) or (L), shall be presumed to be an
immigrant until the consular officer is
satisfied that the alien is entitled to a
nonimmigrant status described in INA
101(a)(15) or otherwise established by
law or treaty. The burden of proof is
upon the applicant to establish entitle-
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ment for nonimmigrant status and the
type of nonimmigrant visa for which
application is made.

(b) Aliens wunable to establish mnon-
immigrant status. (1) A nonimmigrant
visa shall not be issued to an alien who
has failed to overcome the presumption
of immigrant status established by INA
214(b).

(2) In a borderline case in which an
alien appears to be otherwise entitled
to receive a visa under INA 101(a)(15)(B)
or (F) but the consular officer con-
cludes that the maintenance of the
alien’s status or the departure of the
alien from the United States as re-
quired is not fully assured, a visa may
nevertheless be issued upon the posting
of a bond with the Secretary of Home-
land Security under terms and condi-
tions prescribed by the consular offi-
cer.

[62 FR 42597, Nov. 5, 1987, as amended at 61
FR 1835, Jan. 24, 1996]

§41.12 Classification symbols.

A visa issued to a nonimmigrant
alien within one of the classes de-
scribed in this section shall bear an ap-
propriate visa symbol to show the clas-
sification of the alien. The symbol
shall be inserted in the space provided
on the visa. The following visa symbols
shall be used:

NONIMMIGRANTS

Section of law

Symbol Class
Al
or Immediate Family.
A2 e
Family.
A3

diate Family.
Temporary Visitor for Business

Ambassador, Public Minister, Career Diplomat or Consular Officer,
Other Foreign Government Official or Employee, or Immediate

Attendant, Servant, or Personal Employee of A1 or A2, or Imme-

101(a)(15)(A)().
101(a)(15)(A)(ii).
101(a)(15)(A) iii).

101(a)(15)(B

. | Temporary Visitor for Pleasure

Alien in Transit ...

. | Temporary Visitor for Business & Pleasur

.. | 101(a)(15)(B).
).

101(2)(15)(C).

C3 e

or Personal Employee, in Transit.
CWT e
CW2 s Spouse or Child of CW1 ........

Combined Transit and Crewmember Visa ..........cccoecueiciccccrinininnns

Alien in Transit to United Nations Headquarters District Under Sec.
11.(3), (4), or (5) of the Headquarters Agreement.

Foreign Government Official, Inmediate Family, Attendant, Servant

Commonwealth of Northern Mariana Islands Transitional Worker ....

)
)
101(a)(15)(B
. )
101(a)(15)(C) and (D).
101(a)(15)(C).

212(d)(8).

Section 6(d) of Pub. L. 94-241,
as added by sec. 702(a) of
Pub. L. 110-229.

Section 6(d) of Pub. L. 94-241,

as added by sec. 702(a) of
Pub. L. 110-229.

Crewmember (Sea or Air) .......
. | Treaty Trader, Spouse or Child

101(a)(15)(D).
101(a)(15)(E)(i)-

Treaty Investor, Spouse or Child

101(a)(15)(E)(ii).

150



Department of State

NONIMMIGRANTS—Continued

§41.12

Symbol Class Section of law
E2C ..o, Commonwealth of Northern Mariana Islands Investor, Spouse or | Section 6(c) of Pub. L. 94-241,
Child. as added by sec. 702(a) of
Pub. L. 110-229.
E3 s Australian Treaty Alien coming to the United States Solely to Per- | 101(a)(15)(E)(iii).

form Services in a Specialty Occupation.
Spouse or Child of E3 ............

Returning E3 ......

Student in an academic or Ianguage tralnlng program

Spouse or Child of F1 .............

language training program.

Gl o Principal Resident Representative of Recognized Foreign Govern-
ment to International Organization, Staff, or Immediate Family.

G2 Other Representative of Recognized Foreign Member Government
to International Organization, or Immediate Family.

G3 Representative of Nonrecognized or Nonmember Foreign Govern-
ment to International Organization, or Immediate Family.

G4 e International Organization Officer or Employee, or Immediate Fam-
ily.

G5 e Attendant, Servant, or Personal Employee of G1 through G4, or Im-

mediate Family.
Alien in a Specialty Occupation (Profession)

the United States.

H2B .o Temporary Worker Performing Other Services Unavailable in the

United States.
H3 e Trainee

Canadian or Mexican national commuter sludent in an academlc or

Chilean or Singaporean National to Work in a Specialty Occupation
Nurse in health professional shortage area ..........ccccc......
Temporary Worker Performing Agricultural Services Unavailable in

Exchange Visitor ..

Spouse or Child of Alien CIaSS|f|ed H1B/B1/C H2A/B or H-3
Representative of Foreign Information Media, Spouse and Child

Spouse or Child of J1 .............

Fiance(e) of United States Citizen ...
Child of Fiance(e) of U.S. Citizen

Child of K3 .........

Spouse of U.S. citizen awaiting availability of |mm|grant visa

Firm or Corporation).
Spouse or Child of Intracompany Transferee

Spouse or Child of M1 ............

Intracompany Transferee (Executlve Managerlal and Specialized
Knowledge Personnel Continuing Employment with International

Vocational Student or Other Nonacademic Student ..

dent or other nonacademic student).
Parent of an Alien Classified SK3 or SN3

Issued Visas.

NATO 3 oo Official Clerical Staff Accompanying Representative of Member
State to NATO (including any of its Subsidiary Bodies), or Imme-

diate Family.

mediate Family.

1561

Canadian or Mexican national commuter student (Vocatlonal stu-

Child of N8 or of SK1, SK2, SK4, SN1, SN2 or SN4
Principal Permanent Representative of Member State to NATO (|n—
cluding any of its Subsidiary Bodies) Resident in the U.S. and
Resident Members of Official Staff; Secretary General, Assistant
Secretaries General, and Executive Secretary of NATO; Other
Permanent NATO Officials of Similar Rank, or Immediate Family.
NATO 2 ... Other Representative of member state to NATO (including any of
its Subsidiary Bodies) including Representatives, Advisers, and
Technical Experts of Delegations, or Immediate Family; Depend-
ents of Member of a Force Entering in Accordance with the Pro-
visions of the NATO Status-of-Forces Agreement or in Accord-
ance with the provisions of the “Protocol on the Status of Inter-
national Military Headquarters”; Members of Such a Force if

Official of NATO (Other Than Those Classifiable as NATO1), or Im-

Experts, Other Than NATO Officials Classifiable Under NATO4,
Employed in Missions on Behalf of NATO, and their Dependents.

101(a)(15)(E)(iii).
101(a)(15)(E)(iii).
101(a)(15)(F)(i).

101(@)(15)(F)(ii).

101(a)(15)(F)(iii).
101(a)(15)(G)(i).

101(a)(15)(G)(ii).
101(a)(15)(G)(iii).
101(a)(15)(G)(iv).
101(a)(15)(G)(v).

101(a,
101(a;
101(a,
101(a;

15)(H)
15)(H)
15)(H)
15)(H)

i)(b)-
i(b1).
)(c).
ii)(a).

101(a)(15)(H)(ii)(b).

101 (a)(15)(H) ).
101(a)(15)(H)(iv).
101(a)(15)(l).
101(a)(15)(J).
101(a)(15)(J).
101(a)(15)(K)(i).
101(a)(15)(K)(iii).
101(a)(15)(K)(ii).
101(a)(15)(K)(iii).
101(a)(15)(L).

101(a)
101(a)
101(a)
101(a)

15)(L).
15)(M)(i).
15)(M)(ii).
15)(M)iii).

101(a)(15)(N)(i).

101(2)(15)(N) i)

Art. 12, 5 UST 1094; Art. 20, 5
UST 1098.

Art. 13, 5 UST 1094; Art. 1, 4
UST 1794; Art. 3, 4 UST 1796.

Art. 14, 5 UST 1096.

Art. 18, 5 UST 1098.

Art. 21, 5 UST 1100.
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NONIMMIGRANTS—Continued

Class

Section of law

Family.
ness or Athletics.

formance by O1.
Spouse or Child of O1 or O2 .

Member of a Civilian Component Accompanying a Force Entering
in Accordance with the Provisions of the NATO Status-of-Forces 877.
Agreement; Member of a Civilian Component Attached to or Em-
ployed by an Allied Headquarters Under the “Protocol on the
Status of International Military Headquarters” Set Up Pursuant to
the North Atlantic Treaty; and their Dependents.

Attendant, Servant, or Personal Employee of NATO1,
NATO 3, NATO4, NATOS5, and NATO6 Classes, or Immediate

Alien with Extraordinary Ability in Sciences, Arts, Education, Busi-

Alien Accompanying and Assisting in the Artistic or Athletic Per-

Art. 1, 4 UST 1794; Art. 3, 5 UST

NATO2, | Arts. 12-20, 5 UST 1094-1098.

101(a)(15)(0)(i).
101(a)(15)(0)(ii).
101(a)(15)(O)iii).

Recognized Entertainment Group.

Spouse or Child of P1, P2, or P3 ...
Participant in an International Cultural
Alien in a Religious Occupation

Internationally Recognized Athlete or Member of Internatlonally

Artist or Entertainer in a Reciprocal Exchange Program .
Artist or Entertainer in a Culturally Unique Program

101(a)(15)(P)(i)-

101(a)(15)(P)(ii).
101(a)(15)(P)(iii).
101(a)(15)(P)(iv).

101(a)(15)(R).

Spouse or Child of R1 ...........

101(a)(15)(R).

Organization or Enterprise.
Qualified Family Member of S5 or S6

Spouse of T1

Certain Aliens Supplying Critical Informatlon Relatlng to a Crlmmal

Certain Aliens Supplying Critical Information Relating to Terrorism ..

Victim of a severe form of trafficking in persons ..

)¢
)
)
101(a)(15)(Q)(i).
)¢
)
101(a)(15)(S)(i).
101(a)(15)(S)(ii).

101(a)(15)(S).
101(a)(15)(T)(i)-

Child of T1 .

101(a)(15)(T)(ii).

Parent of T1

101(a)(15)(T)(ii).

Unmarried Slbllng under age 18 of T1

)(

)(

)(
101(a)(15)(T)(ii)-

)(

)(

)

101(a)(15)(T)(ii) as amended by

sec. 201(a) of Pub. L. 110-
457.
NAFTA Professional .............. . 214(e)(2).
Spouse or Child of NAFTA Professwnal 214(e)(2).
Victim of criminal activity ......... 101(a)(15)(U)(i)-
Spouse of U1 ...... 101(a)(15)(U)(ii)-
Child of U1 .......... 101(a)(15)(U)(ii).
Parent of U1 under 21 years of age 101(a)(15)(U)(ii).
Unmarried Sibling under age 18 of U1 under 21 years of age . 101(a)(15)(U)(ii).
Spouse of a Lawful Permanent Resident Alien Awaiting Avallablllty 101(a)(15)(V)(i) or
of Immigrant Visa. 101(a)(15)(V)(ii).
V2 e Child of a Lawful Permanent Resident Alien Awaiting Availability of | 101(a)(15)(V)(i) or
Immigrant Visa. 101(a)(15)(V)(ii).
V3 e Child of a V1 or V2 203(d) & 101(a)(15)(V)() or

101(a)(15)(V)(ii).

[74 FR 61519, Nov. 25, 2009]

Subpart C—Foreign Government
Officials

§41.21 Foreign Officials—General.

(a) Definitions. In addition to perti-
nent INA definitions, the following
definitions are applicable:

(1) Accredited, as used in INA
101(a)(15)(A), 101(a)(15)(G), and 212(d)(8),
means an alien holding an official posi-
tion, other than an honorary official
position, with a government or inter-
national organization and possessing a
travel document or other evidence of
intention to enter or transit the United

States to transact official business for
that government or international orga-
nization.

(2) Attendants, as used in INA
101(a)(15)(A)(iii), 101(a)(15)(G)(v), and
212(d)(8), and in the definition of the
NATO-7 visa symbol, means aliens paid
from the public funds of a foreign gov-
ernment or from the funds of an inter-
national organization, accompanying
or following to join the principal alien
to whom a duty or service is owed.

(3) Immediate family, as used in INA
101(a)(15)(A), 101(a)(15)(G), and 212(d)(8),
and in classification under the NATO-
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1 through NATO-5 visa symbols, means
the spouse and unmarried sons and
daughters, whether by blood or adop-
tion, who are not members of some
other household, and who will reside
regularly in the household of the prin-
cipal alien. Under the INA 101(a)(15)(A)
and 101(a)(15)(G) visa classifications,
“immediate family’’ also includes indi-
viduals who:

(i) Are not members of some other
household;

(ii) Will reside regularly in the
household of the principal alien;
(iii) Are recognized as immediate

family members of the principal alien
by the sending Government as dem-
onstrated by eligibility for rights and
benefits, such as the issuance of a dip-
lomatic or official passport, or travel
or other allowances; and

(iv) Are individually authorized by
the Department.

(4) Servants and personal employees, as
used in INA 101(a)(15)(A)({ii),
101(a)(15)(G)(v), and 212(d)(8), and in
classification under the NATO-7 visa
symbol, means aliens employed in a do-
mestic or personal capacity by a prin-
cipal alien, who are paid from the pri-
vate funds of the principal alien and
seek to enter the United States solely
for the purpose of such employment.

(b) Exception to passport validity re-
quirement for aliens in certain A, G, and
NATO classes. A nonimmigrant alien
for whom the passport requirement of
INA 212(a)(M)(B)(i)(I) has not been
waived and who is within one of the
classes:

(1) Described in INA 101(a)(15)(A)@)
and (ii); or

(2) Described in INA 101(a)(15)(G)(),
(ii), (iii), and (iv); or

(3) NATO-1, NATO-2, NATO-3,
NATO-4, or NATO-6 may present a
passport which is valid only for a suffi-
cient period to enable the alien to
apply for admission at a port of entry
prior to its expiration.

(c) Exception to passport validity re-
quirement for foreign government officials
in transit. An alien classified C-3 under
INA 212(d)(8) needs to present only a
valid unexpired visa and a travel docu-
ment which is valid for entry into a
foreign country for at least 30 days
from the date of application for admis-
sion into the United States.

§41.22

(d) Grounds for refusal of visas applica-
ble to certain A, C, G, and NATO classes.
(1) An A-1 or A-2 visa may not be
issued to an alien the Department has
determined to be persona non grata.

(2) Only the provisions of INA 212(a)
cited below apply to the indicated
classes of nonimmigrant visa appli-
cants:

(i) Class A-1: INA 212(a) (3)(A), (3)(B),
and (3)(C);

(ii) Class A-2: INA 212(a) (3)(A), (3)(B),
and (3)(C);

(iii) Classes C-2 and C-3: INA 212(a)
(3)(A), (B)(B), (3)(C), and (7)(B);

(iv) Classes G-1, G-2, G-3, and G-4:
INA 212(a) (3)(A), (3)(B), and (3)(C);

(v) Classes NATO-1, NATO-2, NATO-
3, NATO-4, and NATO-6: INA 212(a)
3)(A), (3)(B), and (3)(C);

(3) An alien within class A-3 or G-5 is
subject to all grounds of refusal speci-
fied in INA 212 which are applicable to
nonimmigrants in general.

(4) Notwithstanding the provisions of
Section 5(a) and consistent with Sec-
tion 5(f)(2) of the Tom Lantos Block
Burmese JADE (Junta’s Anti-Demo-
cratic Efforts) Act of 2008, Public Law
110-286, visas may be issued to visa ap-
plicants who are otherwise ineligible
for a visa to travel to the United
States under section 5(a)(1) of the Act:

(i) To permit the United States and
Burma to operate their diplomatic mis-
sions, and to permit the United States
to conduct other official United States
Government business in Burma;

(ii) To permit the United States to
comply with the United Nations Head-
quarters Agreement and other applica-
ble international agreements.

[52 FR 42597, Nov. 5, 1987; 53 FR 9111, Mar. 21,
1988, as amended at 56 FR 30428, July 2, 1991;
73 FR 56729, Sept. 30, 2008; 74 FR 36113, July
22, 2009]

§41.22 Officials
ments.

of foreign govern-

(a) Criteria for classification of foreign
government officials. (1) An alien is clas-
sifiable A-1 or A-2 under INA
101(a)(15)(A) (i) or (ii) if the principal
alien:

(i) Has been accredited by a foreign
government recognized de jure by the
United States;

153



§41.23

(ii) Intends to engage solely in offi-
cial activities for that foreign govern-
ment while in the United States; and

(iii) Has been accepted by the Presi-
dent, the Secretary of State, or a con-
sular officer acting on behalf of the
Secretary of State.

(2) A member of the immediate fam-
ily of a principal alien is classifiable A—
1 or A-2 under INA 101(a)(15)(A) (i) or
(ii) if the principal alien is so classi-
fied.

(b) Classification under INA
101(a)(15)(A4). An alien entitled to clas-
sification under INA 101(a)(15)(A) shall
be classified under this section even if
eligible for another nonimmigrant
classification.

(c) Classification of attendants, serv-
ants, and personal employees. An alien is
classifiable as a nonimmigrant under
INA 101(a)(15)(A)(iii) if the consular of-
ficer is satisfied that the alien qualifies
under those provisions.

(d) Referral to the Department of spe-
cial cases concerning principal alien ap-
plicants. In any case in which there is
uncertainty about the applicability of
these regulations to a principal alien
applicant requesting such non-
immigrant status, the matter shall be
immediately referred to the Depart-
ment for consideration as to whether
acceptance of accreditation will be
granted.

(e) Change of classification to that of a
foreign government official. In the case
of an alien in the United States seek-
ing a change of nonimmigrant classi-
fication under INA 248 to a classifica-
tion under INA 101(a)(15)(A) (i) or (ii),
the question of acceptance of accredi-
tation is determined by the Depart-
ment.

(f) Termination of status. The Depart-
ment may, in its discretion, cease to
recognize as entitled to classification
under INA 101(a)(15)(A) (i) or (ii) any
alien who has nonimmigrant status
under that provision.

(g) Classification of foreign government
official. A foreign government official
or employee seeking to enter the
United States temporarily other than
as a representative or employee of a
foreign government is not classifiable
under the provisions of INA
101(a)(15)(A).
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(h) Courier and acting courier on offi-
cial business—(1) Courier of career. An
alien regularly and professionally em-
ployed as a courier by the government
of the country to which the alien owes
allegiance is classifiable as a non-
immigrant under INA 101(a)(156)(A)(), if
the alien is proceeding to the United
States on official business for that gov-
ernment.

(2) Official acting as courier. An alien
not regularly and professionally em-
ployed as a courier by the government
of the country to which the alien owes
allegiance is classifiable as a non-
immigrant under INA 101(a)(15)(A)(ii),
if the alien is holding an official posi-
tion and is proceeding to the United
States as a courier on official business
for that government.

(3) Nonofficial serving as courier. An
alien serving as a courier but not regu-
larly and professionally employed as
such who holds no official position
with, or is not a national of, the coun-
try whose government the alien is serv-
ing, shall be classified as a non-
immigrant under INA 101(a)(15)(B).

(1) Official of foreign government not
recognized by the United States. An offi-
cial of a foreign government not recog-
nized de jure by the United States, who
is proceeding to or through the United
States on an official mission or to an
international organization shall be
classified as a nonimmigrant under
INA 101(a)(15) (B), (C), or (G)(iii).

§41.23 Accredited officials in transit.

An accredited official of a foreign
government intending to proceed in
immediate and continuous transit
through the United States on official
business for that government is enti-
tled to the benefits of INA 212(d)(8) if
that government grants similar privi-
leges to officials of the United States,
and is classifiable C-3 under the provi-
sions of INA 101(a)(15)(C). Members of
the immediate family, attendants,
servants, or personal employees of such
an official receive the same classifica-
tion as the principal alien.

§41.24 International organization
aliens.
(a) Definition of international organiza-
tion. “International organization”
means:
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(1) Any public international organi-
zation which has been designated by
the President by Executive Order as
entitled to enjoy the privileges, exemp-
tions, and immunities provided for in
the International Organizations Immu-
nities Act (59 Stat. 669, 22 U.S.C. 288);
and

(2) For the purpose of special immi-
grant status under INA 101(a)(27)(I),
INTELSAT or any successor or sepa-
rated entity thereof.

(b) Aliens coming to international orga-
nizations. (1) An alien is classifiable
under INA 101(a)(156)(G) if the consular
officer is satisfied that the alien is
within one of the classes described in
that section and seeks to enter or tran-
sit the United States in pursuance of
official duties. If the purpose of the
entry or transit is other than pursu-
ance of official duties, the alien is not
classifiable under INA 101(a)(15)(G).

(2) An alien applying for a visa under
the provisions of INA 101(a)(15)(G) may
not be refused solely on the grounds
that the applicant is not a national of
the country whose government the ap-
plicant represents.

(3) An alien seeking to enter the
United States as a foreign government
representative to an international or-
ganization, who is also proceeding to
the United States on official business
as a foreign government official within
the meaning of INA 101(a)(15)(A), shall
be issued a visa under that section, if
otherwise qualified.

(4) An alien not classifiable under
INA 101(a)(15)(A) but entitled to classi-
fication under INA 101(a)(15)(G) shall be
classified under the latter section, even
if also eligible for another mnon-
immigrant classification.

(c) Officers and employees of privatized
INTELSAT, their family members and do-
mestic servants. (1) Officers and employ-
ees of privatized INTELSAT who both
were employed by INTELSAT, and held
status under INA 101(a)(15)(G)(iv) for at
least six months prior to privatization
on July 17, 2001, will continue to be so
classifiable for so long as they are offi-
cers or employees of INTELSAT or a
successor or separated entity thereof.

(2) Aliens who had had G—4 status as
officers and employees of INTELSAT
but became officers or employees of a
successor or separated entity of

§41.25

INTELSAT after at least six months of
such employment, but prior to and in
anticipation of privatization and subse-
quent to March 17, 2000, will also con-
tinue to be classifiable under INA
101(a)(15)(G)(iv) for so long as that em-
ployment continues.

(3) Family members of officers and
employees described in paragraphs
(c)(1) and (2) of this section who qualify
as “immediate family”’ under
§41.21(a)(3) and who are accompanying
or following to join the principal are
also classifiable under INA
1010(a)(15)(G)(iv) for so long as the prin-
cipal is so classified.

(4) Attendants, servants, and per-
sonal employees of officers and em-
ployees described in paragraphs (c)(1)
and (2) of this section are not eligible
for classification under INA
101(a)(15)(G)(v), given that the officers
and employees described in paragraphs
(c)(1) and (2) of this section are not offi-
cers or employees of an ‘‘international
organization’” for purposes of INA
101(a)(15)(G).

[62 FR 42597, Nov. 5, 1987, as amended at 67
FR 1414, Jan. 11, 2002; 67 FR 18822, Apr. 17,
2002]

§41.25 NATO representatives, officials,
and employees.

(a) Classification. An alien shall be
classified under the symbol NATO-1,
NATO-2, NATO-3, NATO-4, or NATO-5
if the consular officer is satisfied that
the alien is seeking admission to the
United States under the applicable pro-
vision of the Agreement on the Status
of the North Atlantic Treaty Organiza-
tion, National Representatives and
International Staff, or is a member of
the immediate family of an alien clas-
sified NATO-1 through NATO-5. (See
§41.12 for classes of aliens entitled to
classification under each symbol.)

(b) Armed services personnel. Armed
services personnel entering the United
States in accordance with the provi-
sions of the Agreement Between the
Parties to the North Atlantic Treaty
Regarding the Status of Their Forces
or in accordance with the provisions of
the Protocol on the Status of Inter-
national Military Headquarters Set Up
Pursuant to the North Atlantic Treaty
may enter the United States under the
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appropriate treaty waiver of documen-
tary requirements contained in §41.1
(d) or (e). If a visa is issued it is classi-
fiable under the NATO-2 symbol.

(c) Dependents of armed services per-
sonnel. Dependents of armed services
personnel referred to in paragraph (b)
of this section shall be classified under
the symbol NATO-2.

(d) Members of civilian components and
dependents. Alien members of a civilian
component accompanying a force en-
tering in accordance with the provi-
sions of the NATO Status-of-Forces
Agreement, and dependents, or alien
members of a civilian component at-
tached to or employed by an Allied
Headquarters under the Protocol on
the Status of International Military
Headquarters, and dependents shall be
classified under the symbol NATO-6.

(e) Attendant, servant, or personal em-
ployee of an alien classified NATO-1
through NATO-6. An alien attendant,
servant, or personal employee of an
alien classified NATO-1 through
NATO-6, and any member of the imme-
diate family of such attendant, serv-
ant, or personal employee, shall be
classified under the symbol NATO-T7.

§41.26 Diplomatic visas.

(a) Definitions. (1) Diplomatic passport
means a national passport bearing that
title and issued by a competent author-
ity of a foreign government.

(2) Diplomatic visa means any non-
immigrant visa, regardless of classi-
fication, which bears that title and is
issued in accordance with the regula-
tions of this section.

(3) Equivalent of a diplomatic passport
means a national passport, issued by a
competent authority of a foreign gov-
ernment which does not issue diplo-
matic passports to its career diplo-
matic and consular officers, indicating
the career diplomatic or consular sta-
tus of the bearer.

(b) Place of application. With the ex-
ception of certain aliens in the United
States issued nonimmigrant visas by
the Department under the provisions of
§41.111(b), application for a diplomatic
visa shall be made at a diplomatic mis-
sion or at a consular office authorized
to issue diplomatic visas, regardless of
the nationality or residence of the ap-
plicant.
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(c) Classes of aliens eligible to receive
diplomatic wvisas. (1) A nonimmigrant
alien who is in possession of a diplo-
matic passport or its equivalent shall,
if otherwise qualified, be eligible to re-
ceive a diplomatic visa irrespective of
the classification of the visa under
§41.12 if within one of the following
categories:

(i) Heads of states and their alter-
nates;

(ii) Members of a reigning royal fam-
ily;

(iii) Governors-general, governors,
high commissioners, and similar high
administrative or executive officers of
a territorial unit, and their alternates;

(iv) Cabinet ministers and their as-
sistants holding executive or adminis-
trative positions not inferior to that of
the head 