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§ 123.8 Special controls on vessels, air-
craft and satellites covered by the 
U.S. Munitions List. 

(a) Transferring registration or con-
trol to a foreign person of any aircraft, 
vessel, or satellite on the U.S. Muni-
tions List is an export for purposes of 
this subchapter and requires a license 
or written approval from the Direc-
torate of Defense Trade Controls. This 
requirement applies whether the air-
craft, vessel, or satellite is physically 
located in the United States or abroad. 

(b) The registration in a foreign 
country of any aircraft, vessel or sat-
ellite covered by the U.S. Munitions 
List which is not registered in the 
United States but which is located in 
the United States constitutes an ex-
port. A license or written approval 
from the Directorate of Defense Trade 
Controls is therefore required. Such 
transactions may also require the prior 
approval of the U.S. Department of 
Transportation’s Maritime Administra-
tion, the Federal Aviation Administra-
tion or other agencies of the U.S. Gov-
ernment. 

[71 FR 20540, Apr. 21, 2006] 

§ 123.9 Country of ultimate destination 
and approval of reexports or re-
transfers. 

(a) The country designated as the 
country of ultimate destination on an 
application for an export license, or on 
a Shipper’s Export Declaration where 
an exemption is claimed under this 
subchapter, must be the country of ul-
timate end-use. The written approval 
of the Directorate of Defense Trade 
Controls must be obtained before re-
selling, transferring, transshipping, or 
disposing of a defense article to any 
end user, end use or destination other 
than as stated on the export license, or 
on the Shipper’s Export Declaration in 
cases where an exemption is claimed 
under this subchapter. Exporters must 
ascertain the specific end-user and end- 
use prior to submitting an application 
to the Directorate of Defense Trade 
Controls or claiming an exemption 
under this subchapter. 

(b) The exporter shall incorporate the 
following statement as an integral part 
of the bill of lading, and the invoice 
whenever defense articles on the U.S. 
Munitions List are to be exported: 

These commodities are authorized by 
the U.S. Government for export only to 
[country of ultimate destination] for 
use by [end-user]. They may not be 
transferred, transshipped on a non-con-
tinuous voyage, or otherwise be dis-
posed of in any other country, either in 
their original form or after being in-
corporated into other end-items, with-
out the prior written approval of the 
U.S. Department of State.’’ 

(c) A U.S. person or a foreign person 
requesting approval for the reexport or 
retransfer, or change in end-use, of a 
defense article shall submit a written 
request which shall be subject to all 
the documentation required for a per-
manent export license (see § 123.1) and 
shall contain the following: 

(1) The license number under which 
the defense article was previously au-
thorized for export from the United 
States; 

(2) A precise description, quantity 
and value of the defense article; 

(3) A description of the new end-use; 
and 

(4) Identification of the new end-user. 
(d) The written approval of the Direc-

torate of Defense Trade Controls must 
be obtained before reselling, transfer-
ring, transshipping on a non-contin-
uous voyage, or disposing of a defense 
article in any country other than the 
country of ultimate destination, or 
anyone other than the authorized end- 
user, as stated on the Shipper’s Export 
Declaration in cases where an exemp-
tion is claimed under this subchapter. 

(e) Reexports or retransfers of U.S.- 
origin components incorporated into a 
foreign defense article to NATO, NATO 
agencies, a government of a NATO 
country, or the governments of Aus-
tralia, Japan, New Zealand, or South 
Korea, are authorized without the prior 
written approval of the Directorate of 
Defense Trade Controls, provided: 

(1) The U.S.-origin components were 
previously authorized for export from 
the United States, either by a license 
or an exemption; 

(2) The U.S.-origin components are 
not significant military equipment, the 
items are not major defense equipment 
sold under contract in the amount of 
$25,000,000 ($25 million) or more; the ar-
ticles are not defense articles or de-
fense services sold under a contract in 

VerDate Mar<15>2010 09:53 Jun 06, 2012 Jkt 226076 PO 00000 Frm 00513 Fmt 8010 Sfmt 8010 Y:\SGML\226076.XXX 226076pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



504 

22 CFR Ch. I (4–1–12 Edition) § 123.9, Nt. 

the amount of $100,000,000 ($100 million) 
or more; and are not identified in part 
121 of this subchapter as Missile Tech-
nology Control Regime (MTCR) items; 
and 

(3) The person reexporting the de-
fense article must provide written noti-
fication to the Directorate of Defense 
Trade Controls of the retransfer not 
later than 30 days following the reex-
port. The notification must state the 
articles being reexported and the re-
cipient government. 

(4) In certain cases, the Managing Di-
rector, Directorate of Defense Trade 
Controls or the Director, Office of De-
fense Trade Controls Licensing, may 
place retransfer restrictions on a li-
cense prohibiting use of this exemp-
tion. 

[58 FR 39299, July 22, 1993, as amended at 71 
FR 20541, Apr. 21, 2006; 73 FR 15885, Mar. 26, 
2008; 73 FR 38343, Aug. 3, 2009] 

EFFECTIVE DATE NOTE: At 77 FR 16597, Mar. 
21, 2012, § 123.9 was amended by revising para-
graphs (a), (b), (c), (e) introductory text, 
(e)(1), (e)(3), and (e)(4), adding a note after 
paragraph (a), and removing and reserving 
paragraph (d), effective upon the entry into 
force of the Treaty Between the Government 
of the United States of America and the Gov-
ernment of the United Kingdom of Great 
Britain and Northern Ireland Concerning De-
fense Trade Cooperation (Treaty Doc. 110–7). 
For the convenience of the user, the added 
and revised text is set forth as follows: 

§ 123.9 Country of ultimate destination and 
approval of reexports or retransfers. 

(a) The country designated as the country 
of ultimate destination on an application for 
an export license, or in an Electronic Export 
Information filing where an exemption is 
claimed under this subchapter, must be the 
country of ultimate end-use. The written ap-
proval of the Directorate of Defense Trade 
Controls must be obtained before reselling, 
transferring, reexporting, retransferring, 
transshipping, or disposing of a defense arti-
cle to any end-user, end-use, or destination 
other than as stated on the export license, or 
in the Electronic Export Information filing 
in cases where an exemption is claimed 
under this subchapter, except in accordance 
with the provisions of an exemption under 
this subchapter that explicitly authorizes 
the resell, transfer, reexport, retransfer, 
transshipment, or disposition of a defense ar-
ticle without such approval. Exporters must 
determine the specific end-user, end-use, and 
destination prior to submitting an applica-
tion to the Directorate of Defense Trade 

Controls or claiming an exemption under 
this subchapter. 

NOTE TO PARAGRAPH (a): In making the 
aforementioned determination, a person is 
expected to review all readily available in-
formation, including information readily 
available to the public generally as well as 
information readily available from other 
parties to the transaction. 

(b) The exporter shall incorporate the fol-
lowing statement as an integral part of the 
bill of lading, airway bill, or other shipping 
documents, and the invoice whenever defense 
articles are to be exported or transferred 
pursuant to a license, other written ap-
proval, or an exemption under this sub-
chapter, other than the exemptions con-
tained in § 126.16 and § 126.17 of this sub-
chapter (NOTE: for exports made pursuant to 
§ 126.16 or § 126.17 of this subchapter, see 
§ 126.16(j)(5) or § 126.17(j)(5)): 

‘‘These commodities are authorized by the 
U.S. Government for export only to [country 
of ultimate destination] for use by [end- 
user]. They may not be transferred, trans-
shipped on a non-continuous voyage, or oth-
erwise be disposed of, to any other country 
or end-user, either in their original form or 
after being incorporated into other end- 
items, without the prior written approval of 
the U.S. Department of State.’’ 

(c) Any U.S. person or foreign person re-
questing written approval from the Direc-
torate of Defense Trade Controls for the re-
export, retransfer, other disposition, or 
change in end-use, end-user, or destination of 
a defense article initially exported or trans-
ferred pursuant to a license or other written 
approval, or an exemption under this sub-
chapter, must submit all the documentation 
required for a permanent export license (see 
§ 123.1 of this subchapter) and shall also sub-
mit the following: 

(1) The license number, written authoriza-
tion, or exemption under which the defense 
article or defense service was previously au-
thorized for export from the United States 
(NOTE: For exports under exemptions at 
§ 126.16 or § 126.17 of this subchapter, the 
original end-use, program, project, or oper-
ation under which the item was exported 
must be identified.); 

(2) A precise description, quantity, and 
value of the defense article or defense serv-
ice; 

(3) A description and identification of the 
new end-user, end-use, and destination; and 

(4) With regard to any request for such ap-
proval relating to a defense article or de-
fense service initially exported pursuant to 
an exemption contained in § 126.16 or § 126.17 
of this subchapter, written request for the 
prior approval of the transaction from the 
Directorate of Defense Trade Controls must 
be submitted: By the original U.S. exporter, 
provided a written request is received from a 
member of the Australian Community, as 
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identified in § 126.16 of this subchapter, or the 
United Kingdom Community, as identified in 
§ 126.17 of this subchapter (where such a writ-
ten request includes a written certification 
from the member of the Australian Commu-
nity or the United Kingdom Community pro-
viding the information set forth in § 126.17 of 
this subchapter); or by a member of the Aus-
tralian Community or the United Kingdom 
Community, where such request provides the 
information set forth in this section. All per-
sons must continue to comply with statutory 
and regulatory requirements outside of this 
subchapter concerning the import of defense 
articles and defense services or the posses-
sion or transfer of defense articles, includ-
ing, but not limited to, regulations issued by 
the Bureau of Alcohol, Tobacco, Firearms 
and Explosives found at 27 CFR parts 447, 478, 
and 479, which are unaffected by the Defense 
Trade Cooperation Treaty between the 
United States and the United Kingdom and 
continue to apply fully to defense articles 
and defense services subject to either of the 
aforementioned treaties and the exemptions 
contained in § 126.17 of this subchapter. 

(d) [Reserved] 
(e) Reexports or retransfers of U.S.-origin 

components incorporated into a foreign de-
fense article to NATO, NATO agencies, a 
government of a NATO country, or the gov-
ernments of Australia, Israel, Japan, New 
Zealand, or the Republic of Korea are au-
thorized without the prior written approval 
of the Directorate of Defense Trade Controls, 
provided: 

(1) The U.S.-origin components were pre-
viously authorized for export from the 
United States, either by a license, written 
authorization, or an exemption other than 
those described in either § 126.16 or § 126.17 of 
this subchapter; 

* * * * * 

(3) The person reexporting the defense arti-
cle provides written notification to the Di-
rectorate of Defense Trade Controls of the 
retransfer not later than 30 days following 
the reexport. The notification must state the 
articles being reexported and the recipient 
government. 

(4) The original license or other approval of 
the Directorate of Defense Trade Controls 
did not include retransfer or reexport re-
strictions prohibiting use of this exemption. 

§ 123.10 Non-transfer and use assur-
ances. 

(a) A nontransfer and use certificate 
(Form DSP–83) is required for the ex-
port of significant military equipment 
and classified articles, including classi-
fied technical data. A license will not 
be issued until a completed Form DSP– 
83 has been received by the Directorate 

of Defense Trade Controls. This form is 
to be executed by the foreign con-
signee, foreign end-user, and the appli-
cant. The certificate stipulates that, 
except as specifically authorized by 
prior written approval of the Depart-
ment of State, the foreign consignee 
and foreign end-user will not reexport, 
resell or otherwise dispose of the sig-
nificant military equipment enumer-
ated in the application outside the 
country named as the location of the 
foreign end-use or to any other person. 

(b) The Directorate of Defense Trade 
Controls may also require a DSP–83 for 
the export of any other defense arti-
cles, including technical data, or de-
fense services. 

(c) When a DSP–83 is required for an 
export of any defense article or defense 
service to a non-governmental foreign 
end-user, the Directorate of Defense 
Trade Controls may require as a condi-
tion of issuing the license that the ap-
propriate authority of the government 
of the country of ultimate destination 
also execute the certificate. 

[71 FR 20541, Apr. 21, 2006] 

§ 123.11 Movements of vessels and air-
craft covered by the U.S. Munitions 
List outside the United States. 

(a) A license issued by the Direc-
torate of Defense Trade Controls is re-
quired whenever a privately-owned air-
craft or vessel on the U.S. Munitions 
List makes a voyage outside the 
United States. 

(b) Exemption. An export license is 
not required when a vessel or aircraft 
referred to in paragraph (a) of this sec-
tion departs from the United States 
and does not enter the territorial 
waters or airspace of a foreign country 
if no defense articles are carried as 
cargo. Such a vessel or aircraft may 
not enter the territorial waters or air-
space of a foreign country before re-
turning to the United States, or carry 
as cargo any defense article, without a 
temporary export license (Form DSP– 
73) from the Department of State. (See 
§ 123.5.) 

[58 FR 39299, July 22, 1993, as amended at 71 
FR 20541, Apr. 21, 2006] 
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