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the costs thereof in connection with the sub-
mission of plans, maps, specifications, con-
tracts, or costs of construction of any high-
way or related project submitted for ap-
proval to the Secretary of Transportation; or 

Whoever, knowingly makes any false state-
ment, false representation, false report, or 
false claim with respect to the character, 
quality, quantity, or cost of any work per-
formed or to be performed, or materials fur-
nished or to be furnished, in connection with 
the construction of any highway or related 
project approved by the Secretary of Trans-
portation; or 

Whoever, knowingly makes any false state-
ment or false representation as to a material 
fact in any statement, certificate, or report 
submitted pursuant to the provisions of the 
Federal-aid Road Act approved July 11, 1916 
(39 Stat. 355), as amended and supplemented, 

Shall be fined not more than $10,000 or im-
prisoned not more than five years, or both. 

§ 635.120 Changes and extra work. 
(a) Following authorization to pro-

ceed with a project, all major changes 
in the plans and contract provisions 
and all major extra work shall have 
formal approval by the Division Ad-
ministrator in advance of their effec-
tive dates. However, when emergency 
or unusual conditions justify, the Divi-
sion Administrator may give tentative 
advance approval orally to such 
changes or extra work and ratify such 
approval with formal approval as soon 
thereafter as practicable. 

(b) For non-major changes and non- 
major extra work, formal approval is 
necessary but such approval may be 
given retroactively at the discretion of 
the Division Administrator. The STD 
should establish and document with 
the Division Administrator’s concur-
rence specific parameters as to what 
constitutes a non-major change and 
non-major extra work. 

(c) Changes in contract time, as re-
lated to contract changes or extra 
work, should be submitted at the same 
time as the respective work change for 
approval by the Division Adminis-
trator. 

(d) In establishing the method of pay-
ment for contract changes or extra 
work orders, force account procedures 
shall only be used when strictly nec-
essary, such as when agreement cannot 
be reached with the contractor on the 
price of a new work item, or when the 
extent of work is unknown or is of such 
character that a price cannot be deter-

mined to a reasonable degree of accu-
racy. The reason or reasons for using 
force account procedures shall be docu-
mented. 

(e) The STD shall perform and ade-
quately document a cost analysis of 
each negotiated contract change or ne-
gotiated extra work order. The method 
and degree of the cost analysis shall be 
subject to the approval of the Division 
Administrator. 

(f) Proposed changes and extra work 
involved in nonparticipating oper-
ations that may affect the design or 
participating construction features of a 
project, shall be subject to review and 
concurrence by the Division Adminis-
trator. 

§ 635.121 Contract time and contract 
time extensions. 

(a) The STD should have adequate 
written procedures for the determina-
tion of contract time. These procedures 
should be submitted for approval to the 
Division Administrator within 6 
months of the effective date of this 
Final Rule. 

(b) Contract time extensions granted 
by a STD shall be subject to the con-
currence of the Division Administrator 
and will be considered in determining 
the amount of Federal participation. 
Contract time extensions submitted for 
approval to the Division Adminis-
trator, shall be fully justified and ade-
quately documented. 

§ 635.122 Participation in progress 
payments. 

(a) Federal funds will participate in 
the costs to the STD of construction 
accomplished as the work progresses, 
based on a request for reimbursement 
submitted by State transportation de-
partments. When the contract provi-
sions provide for payment for stock-
piled materials, the amount of the re-
imbursement request upon which par-
ticipation is based may include the ap-
propriate value of approved specifica-
tion materials delivered by the con-
tractor at the project site or at an-
other designated location in the vicin-
ity of such construction, provided that: 

(1) The material conforms with the 
requirements of the plans and speci-
fications. 
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(2) The material is supported by a 
paid invoice or a receipt for delivery of 
materials. If supported by a receipt of 
delivery of materials, the contractor 
must furnish the paid invoice within a 
reasonable time after receiving pay-
ment from the STD; and 

(3) The quantity of a stockpiled ma-
terial eligible for Federal participation 
in any case shall not exceed the total 
estimated quantity required to com-
plete the project. The value of the 
stockpiled material shall not exceed 
the appropriate portion of the value of 
the contract item or items in which 
such materials are to be incorporated. 

(b) The materials may be stockpiled 
by the contractor at a location not in 
the vicinity of the project, if the STD 
determines that because of required 
fabrication at an off-site location, it is 
not feasible or practicable to stockpile 
the materials in the vicinity of the 
project. 

(c) In the case of a design-build 
project, the STD must define its proce-
dures for making progress payments on 
lump sum contracts in the Request for 
Proposal document. 

[56 FR 37004, Aug. 2, 1991, as amended at 67 
FR 75925, Dec. 10, 2002] 

§ 635.123 Determination and docu-
mentation of pay quantities. 

(a) The STD shall have procedures in 
effect which will provide adequate as-
surance that the quantities of com-
pleted work are determined accurately 
and on a uniform basis throughout the 
State. All such determinations and all 
related source documents upon which 
payment is based shall be made a mat-
ter of record. 

(b) Initial source documents per-
taining to the determination of pay 
quantities are among those records and 
documents which must be retained pur-
suant to 49 CFR part 18. 

§ 635.124 Participation in contract 
claim awards and settlements. 

(a) The eligibility for and extent of 
Federal-aid participation up to the 
Federal statutory share in a contract 
claim award made by a State to a Fed-
eral-aid contractor on the basis of an 
arbitration or mediation proceeding, 
administrative board determination, 
court judgment, negotiated settlement, 

or other contract claim settlement 
shall be determined on a case-by-case 
basis. Federal funds will participate to 
the extent that any contract adjust-
ments made are supported, and have a 
basis in terms of the contract and ap-
plicable State law, as fairly construed. 
Further, the basis for the adjustment 
and contractor compensation shall be 
in accord with prevailing principles of 
public contract law. 

(b) The FHWA shall be made aware 
by the STD of the details of the claim 
at an early stage so that coordination 
of efforts can be satisfactorily accom-
plished. It is expected that STDs will 
diligently pursue the satisfactory reso-
lution of claims within a reasonable 
period of time. Claims arising on ex-
empt non-NHS projects should be proc-
essed in accordance with the State’s 
approved Stewardship Plan. 

(c) When requesting Federal partici-
pation, the STD shall set forth in writ-
ing the legal and contractual basis for 
the claim, together with the cost data 
and other facts supporting the award 
or settlement. Federal-aid participa-
tion in such instances shall be sup-
ported by a STD audit of the actual 
costs incurred by the contractor unless 
waived by the FHWA as unwarranted. 
Where difficult, complex, or novel legal 
issues appear in the claim, such that 
evaluation of legal controversies is 
critical to consideration of the award 
or settlement, the STD shall include in 
its submission a legal opinion from its 
counsel setting forth the basis for de-
termining the extent of the liability 
under local law, with a level of detail 
commensurate with the magnitude and 
complexity of the issues involved. 

(d) In those cases where the STD re-
ceives an adverse decision in an 
amount more than the STD was able to 
support prior to the decision or settles 
a claim in an amount more than the 
STD can support, the FHWA will par-
ticipate up to the appropriate Federal 
matching share, to the extent that it 
involves a Federal-aid participating 
portion of the contract, provided that: 

(1) The FHWA was consulted and con-
curred in the proposed course of action; 

(2) All appropriate courses of action 
had been considered; and 

(3) The STD pursued the case dili-
gently and in a professional manner. 
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