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§636.117

§636.117 What conflict of interest
standards apply to individuals who
serve as selection team members
for the owner?

State laws and procedures governing
improper business practices and per-
sonal conflicts of interest will apply to
the owner’s selection team members.
In the absence of such State provisions,
the requirements of 48 CFR Part 3, Im-
proper Business Practices and Personal
Conflicts of Interest, will apply to se-
lection team members.

§636.118 Is team switching allowed
after contract award?

Where the offeror’s qualifications are
a major factor in the selection of the
successful design-builder, team mem-
ber switching (adding or switching
team members) is discouraged after
contract award. However, the owner
may use its discretion in reviewing
team changes or team enhancement re-
quests on a case-by-case basis. Specific
project rules related to changes in
team members or changes in personnel
within teams should be explicitly stat-
ed by the STD in all project solicita-
tions.

§636.119 How does this part apply to a
project developed under a public-
private partnership?

(a) In order for a project being devel-
oped under a public-private agreement
to be eligible for Federal-aid funding
(including traditional Federal-aid
funds, direct loans, loan guarantees,
lines of credit, or some other form of
credit assistance), the contracting
agency must have awarded the con-
tract to the public-private entity
through a competitive process that
complies with applicable State and
local laws.

(b) If a contracting agency wishes to
utilize traditional Federal-aid funds in
a project under a public-private agree-
ment, the applicability of Federal-aid
procurement procedures will depend on
the nature of the public-private agree-
ment.

(1) If the public-private agreement
establishes price, then all subsequent
contracts executed by the developer
are considered to be subcontracts and
are not subject to Federal-aid procure-
ment requirements.
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(2) If the public-private agreement
does not establish price, the developer
is considered to be an agent of the
owner, and the developer must follow
the appropriate Federal-aid procure-
ment requirements (23 CFR part 172 for
engineering service contracts, 23 CFR
part 635 for construction contracts and
the requirements of this part for de-
sign-build contracts) for all prime con-
tracts (not subcontracts).

(c) The STD must ensure such public-
private projects comply with all non-
procurement requirements of 23 U. S.
Code, regardless of the form of the
FHWA funding (traditional Federal-aid
funding or credit assistance). This in-
cludes compliance with all FHWA poli-
cies such as environmental and right-
of-way requirements and compliance
with such construction contracting re-
quirements as Buy America, Davis-
Bacon minimum wage rate require-
ments, for federally funded construc-
tion or design-build contracts under
the public-private agreement.

[67 FR 75926, Dec. 10, 2002, as amended at 72
FR 45337, Aug. 14, 2007]

Subpart B—Selection Procedures,
Award Criteria

§636.201 What selection procedures
and award criteria may be used?

You should consider using two-phase
selection procedures for all design-
build projects. However, if you do not
believe two-phase selection procedures
are appropriate for your project (based
on the criteria in §636.202), you may
use a single phase selection procedure
or the modified-design-build con-
tracting method. The following proce-
dures are available:

Select(ijc:]r:eproce- Cégleégif)%r ;ri;gg_a Awardt?:;ir::ria op-
dure
(a) Two-Phase Se- | §636.202 .............. Lowest price, Ad-
lection Proce- justed low-bid
dures (RFQ fol- (price per quality
lowed by RFP). point), meets cri-
teria/low bid,
weighted criteria
process, fixed
price/best de-
sign, best value.
(b) Single Phase Project not meet- All of the award
(RFP). ing the criteria in criteria in item
§636.202. (a) of this table.
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