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§100.125

§100.125 Discrimination in the pur-
chasing of loans.

(a) It shall be unlawful for any person
or entity engaged in the purchasing of
loans or other debts or securities which
support the purchase, construction, im-
provement, repair or maintenance of a
dwelling, or which are secured by resi-
dential real estate, to refuse to pur-
chase such loans, debts, or securities,
or to impose different terms or condi-
tions for such purchases, because of
race, color, religion, sex, handicap, fa-
milial status, or national origin.

(b) Unlawful conduct under this sec-
tion includes, but is not limited to:

(1) Purchasing loans or other debts or
securities which relate to, or which are
secured by dwellings in certain com-
munities or neighborhoods but not in
others because of the race, color, reli-
gion, sex, handicap, familial status, or
national origin of persons in such
neighborhoods or communities.

(2) Pooling or packaging loans or
other debts or securities which relate
to, or which are secured by, dwellings
differently because of race, color, reli-
gion, sex, handicap, familial status, or
national origin.

(3) Imposing or using different terms
or conditions on the marketing or sale
of securities issued on the basis of
loans or other debts or securities which
relate to, or which are secured by,
dwellings because of race, color, reli-
gion, sex, handicap, familial status, or
national origin.

(c) This section does not prevent con-
sideration, in the purchasing of loans,
of factors justified by business neces-
sity, including requirements of Federal
law, relating to a transaction’s finan-
cial security or to protection against
default or reduction of the value of the
security. Thus, this provision would
not preclude considerations employed
in normal and prudent transactions,
provided that no such factor may in
any way relate to race, color, religion,
sex, handicap, familial status or na-
tional origin.

§100.130 Discrimination in the terms
and conditions for making available
loans or other financial assistance.

(a) It shall be unlawful for any person
or entity engaged in the making of
loans or in the provision of other finan-
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cial assistance relating to the pur-
chase, construction, improvement, re-
pair or maintenance of dwellings or
which are secured by residential real
estate to impose different terms or
conditions for the availability of such
loans or other financial assistance be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin.

(b) Unlawful conduct under this sec-
tion includes, but is not limited to:

(1) Using different policies, practices
or procedures in evaluating or in deter-
mining creditworthiness of any person
in connection with the provision of any
loan or other financial assistance for a
dwelling or for any loan or other finan-
cial assistance which is secured by resi-
dential real estate because of race,
color, religion, sex, handicap, familial
status, or national origin.

(2) Determining the type of loan or
other financial assistance to be pro-
vided with respect to a dwelling, or fix-
ing the amount, interest rate, duration
or other terms for a loan or other fi-
nancial assistance for a dwelling or
which is secured by residential real es-
tate, because of race, color, religion,
sex, handicap, familial status, or na-
tional origin.

§100.135 Unlawful practices in the
selling, brokering, or appraising of
residential real property.

(a) It shall be unlawful for any person
or other entity whose business includes
engaging in the selling, brokering or
appraising of residential real property
to discriminate against any person in
making available such services, or in
the performance of such services, be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin.

(b) For the purposes of this section,
the term appraisal means an estimate
or opinion of the value of a specified
residential real property made in a
business context in connection with
the sale, rental, financing or refi-
nancing of a dwelling or in connection
with any activity that otherwise af-
fects the availability of a residential
real estate-related transaction, wheth-
er the appraisal is oral or written, or
transmitted formally or informally.
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The appraisal includes all written com-
ments and other documents submitted
as support for the estimate or opinion
of value.

(c) Nothing in this section prohibits a
person engaged in the business of mak-
ing or furnishing appraisals of residen-
tial real property from taking into con-
sideration factors other than race,
color, religion, sex, handicap, familial
status, or national origin.

(d) Practices which are unlawful
under this section include, but are not
limited to, using an appraisal of resi-
dential real property in connection
with the sale, rental, or financing of
any dwelling where the person knows
or reasonably should know that the ap-
praisal improperly takes into consider-
ation race, color, religion, sex, handi-
cap, familial status or national origin.

§100.140 General rules.

(a) Voluntary self-testing and correc-
tion. The report or results of a self-test
a lender voluntarily conducts or au-
thorizes are privileged as provided in
this subpart if the lender has taken or
is taking appropriate corrective action
to address likely violations identified
by the self-test. Data collection re-
quired by law or any governmental au-
thority (federal, state, or local) is not
voluntary.

(b) Other privileges. This subpart does
not abrogate any evidentiary privilege
otherwise provided by law.

[62 FR 66432, Dec. 18, 1997]

§100.141 Definitions.

As used in this subpart:

Lender means a person who engages
in a residential real estate-related
lending transaction.

Residential real estate-related lending
transaction means the making of a loan:

(1) For purchasing, constructing, im-
proving, repairing, or maintaining a
dwelling; or

(2) Secured by residential real estate.

Self-test means any program, practice
or study a lender voluntarily conducts
or authorizes which is designed and
used specifically to determine the ex-
tent or effectiveness of compliance
with the Fair Housing Act. The self-
test must create data or factual infor-
mation that is not available and can-
not be derived from loan files, applica-

§100.143

tion files, or other residential real es-
tate-related lending transaction
records. Self-testing includes, but is
not limited to, using fictitious credit
applicants (testers) or conducting sur-
veys of applicants or customers, nor is
it limited to the pre-application stage
of loan processing.

[62 FR 66432, Dec. 18, 1997]

§100.142 Types of information.

(a) The privilege under this subpart
covers:

(1) The report or results of the self-
test;

(2) Data or factual information cre-
ated by the self-test;

(3) Workpapers, draft documents and
final documents;

(4) Analyses, opinions, and conclu-
sions if they directly result from the
self-test report or results.

(b) The privilege does not cover:

(1) Information about whether a lend-
er conducted a self-test, the method-
ology used or scope of the self-test, the
time period covered by the self-test or
the dates it was conducted;

(2) Loan files and application files, or
other residential real estate-related
lending transaction records (e.g., prop-
erty appraisal reports, loan committee
meeting minutes or other documents
reflecting the basis for a decision to
approve or deny a loan application,
loan policies or procedures, under-
writing standards, compensation
records) and information or data de-
rived from such files and records, even
if such data has been aggregated, sum-
marized or reorganized to facilitate
analysis.

[62 FR 66432, Dec. 18, 1997]

§100.143 Appropriate corrective ac-

tion.

(a) The report or results of a self-test
are privileged as provided in this sub-
part if the lender has taken or is tak-
ing appropriate corrective action to ad-
dress likely violations identified by the
self-test. Appropriate corrective action
is required when a self-test shows it is
more likely than not that a violation
occurred even though no violation was
adjudicated formally.
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