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this section, provided that the recipi-
ent has satisfactorily met the thresh-
old requirements of paragraph (b)(3)(1)
of this section.

(i) Threshold requirements. HUD will
consider an exception only after the re-
cipient has provided the following doc-
umentation:

(A) If the recipient or subrecipient is
a government, disclosure of the nature
of the conflict, accompanied by an as-
surance that there has been public dis-
closure of the conflict and a descrip-
tion of how the public disclosure was
made; and

(B) An opinion of the recipient’s at-
torney that the interest for which the
exception is sought would not violate
state or local law.

(ii) Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the recipi-
ent has satisfactorily met the thresh-
old requirements under paragraph
(b)(3)(1) of this section, HUD must con-
clude that the exception will serve to
further the purposes of the ESG pro-
gram and the effective and efficient ad-
ministration of the recipient’s or sub-
recipient’s program or project, taking
into account the cumulative effect of
the following factors, as applicable:

(A) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project that would otherwise
not be available;

(B) Whether an opportunity was pro-
vided for open competitive bidding or
negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities or the decision-making
process with respect to the specific ac-
tivity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in para-
graph (b)(1) of this section;

(E) Whether undue hardship results
to the recipient, the subrecipient, or
the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict; and

(F) Any other relevant consider-
ations.

(c) Contractors. All contractors of the
recipient or subrecipient must comply

24 CFR Ch. V (4-1-12 Edition)

with the same requirements that apply
to subrecipients under this section.

§576.405 Homeless participation.

(a) Unless the recipient is a State,
the recipient must provide for the par-
ticipation of not less than one home-
less individual or formerly homeless
individual on the board of directors or
other equivalent policy-making entity
of the recipient, to the extent that the
entity considers and makes policies
and decisions regarding any facilities,
services, or other assistance that re-
ceive funding under Emergency Solu-
tions Grant (ESG).

(b) If the recipient is unable to meet
requirement under paragraph (a), it
must instead develop and implement a
plan to consult with homeless or for-
merly homeless individuals in consid-
ering and making policies and deci-
sions regarding any facilities, services,
or other assistance that receive fund-
ing under Emergency Solutions Grant
(ESG). The plan must be included in
the annual action plan required under
24 CFR 91.220.

(c) To the maximum extent prac-
ticable, the recipient or subrecipient
must involve homeless individuals and
families in constructing, renovating,
maintaining, and operating facilities
assisted under ESG, in providing serv-
ices assisted under ESG, and in pro-
viding services for occupants of facili-
ties assisted under ESG. This involve-
ment may include employment or vol-
unteer services.

§576.406 Faith-based activities.

(a) Organizations that are religious
or faith-based are eligible, on the same
basis as any other organization, to re-
ceive ESG funds. Neither the Federal
Government nor a State or local gov-
ernment receiving funds under ESG
shall discriminate against an organiza-
tion on the basis of the organization’s
religious character or affiliation.

(b) Organizations that are directly
funded under the ESG program may
not engage in inherently religious ac-
tivities, such as worship, religious in-
struction, or proselytization as part of
the programs or services funded under
ESG. If an organization conducts these
activities, the activities must be of-
fered separately, in time or location,
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from the programs or services funded
under ESG, and participation must be
voluntary for program participants.

(c) Any religious organization that
receives ESG funds retains its inde-
pendence from Federal, State, and
local governments, and may continue
to carry out its mission, including the
definition, practice, and expression of
its religious beliefs, provided that the
religious organization does not use di-
rect ESG funds to support any inher-
ently religious activities, such as wor-
ship, religious instruction, or pros-
elytization. Among other things, faith-
based organizations may use space in
their facilities to provide ESG-funded
services, without removing religious
art, icons, scriptures, or other religious
symbols. In addition, an ESG-funded
religious organization retains its au-
thority over its internal governance,
and the organization may retain reli-
gious terms in its organization’s name,
select its board members on a religious
basis, and include religious references
in its organization’s mission state-
ments and other governing documents.

(d) An organization that receives
ESG funds shall not, in providing ESG
assistance, discriminate against a pro-
gram participant or prospective pro-
gram participant on the basis of reli-
gion or religious belief.

(e) ESG funds may not be used for
the rehabilitation of structures to the
extent that those structures are used
for inherently religious activities. So-
lutions ESG funds may be used for the
rehabilitation of structures only to the
extent that those structures are used
for conducting eligible activities under
the ESG program. Where a structure is
used for both eligible and inherently
religious activities, ESG funds may not
exceed the cost of those portions of the
rehabilitation that are attributable to
eligible activities in accordance with
the cost accounting requirements ap-
plicable to ESG funds. Sanctuaries,
chapels, or other rooms that an ESG-
funded religious congregation uses as
its principal place of worship, however,
are ineligible for funded improvements
under the program. Disposition of real
property after the term of the grant, or
any change in use of the property dur-
ing the term of the grant, is subject to
government-wide regulations gov-

§576.407

erning real property disposition (see 24
CFR parts 84 and 85).

(f) If the recipient or a subrecipient
that is a local government voluntarily
contributes its own funds to supple-
ment federally funded activities, the
recipient or subrecipient has the option
to segregate the Federal funds or com-
mingle them. However, if the funds are
commingled, this section applies to all
of the commingled funds.

§576.407 Other Federal requirements.

(a) General. The requirements in 24
CFR part 5, subpart A are applicable,
including the nondiscrimination and
equal opportunity requirements at 24
CFR 5.105(a). Section 3 of the Housing
and Urban Development Act of 1968, 12
U.S.C. 1701u, and implementing regula-
tions at 24 CFR part 135 apply, except
that homeless individuals have priority
over other Section 3 residents in ac-
cordance with §576.405(c).

(b) Affirmative outreach. The recipient
or subrecipient must make known that
use of the facilities, assistance, and
services are available to all on a non-
discriminatory basis. If it is unlikely
that the procedures that the recipient
or subrecipient intends to use to make
known the availability of the facilities,
assistance, and services will to reach
persons of any particular race, color,
religion, sex, age, national origin, fa-
milial status, or disability who may
qualify for those facilities and services,
the recipient or subrecipient must es-
tablish additional procedures that en-
sure that those persons are made aware
of the facilities, assistance, and serv-
ices. The recipient and its subrecipi-
ents must take appropriate steps to en-
sure effective communication with per-
sons with disabilities including, but
not limited to, adopting procedures
that will make available to interested
persons information concerning the lo-
cation of assistance, services, and fa-
cilities that are accessible to persons
with disabilities. Consistent with Title
VI and Executive Order 13166, recipi-
ents and subrecipients are also re-
quired to take reasonable steps to en-
sure meaningful access to programs
and activities for limited English pro-
ficiency (LEP) persons.

(c) Uniform Administrative Require-
ments. The requirements of 24 CFR part
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