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(2) The debt service reserve and its 
investment income shall be available 
only for the purpose of paying principal 
or interest on the obligations. The use 
of the debt service reserve for this pur-
pose shall not be a cure for any failure 
by the owner to make required pay-
ments. 

(3) Upon full payment of the principal 
and interest on the obligations (includ-
ing that portion of the obligations at-
tributable to the funding of the debt 
service reserve), any funds remaining 
in the debt service reserve shall be re-
mitted to HUD. 

(b) Non-FHA-insured projects. (1) In-
vestment income from the debt service 
reserve, up to the amount required for 
debt service on the bonds attributable 
to the debt service reserve, shall be 
credited toward the owner’s debt serv-
ice payment. Any excess investment 
income shall be added to and become 
part of the debt service reserve. 

(2) The debt service reserve and in-
vestment income thereon shall be 
available only for the purpose of pay-
ing principal or interest on the obliga-
tions. The use of the debt service re-
serve for this purpose shall not be a 
cure for any failure by the owner to 
make required payments. 

(3) Upon full payment of the principal 
and interest on the obligations (includ-
ing that portion of the obligations at-
tributable to the funding of the debt 
service reserve), any funds remaining 
in the debt service reserve shall be re-
mitted to HUD. 

[61 FR 14461, Apr. 1, 1996] 

§ 811.109 Trust indenture provisions. 
Obligations shall be prepaid only 

under such conditions as HUD shall re-
quire, including reduction of contract 
rents and continued operation of the 
project for the housing of low-income 
families. 

[44 FR 12360, Mar. 6, 1979. Redesignated at 61 
FR 14461, Apr. 1, 1996] 

§ 811.110 Refunding of obligations 
issued to finance Section 8 projects. 

(a) This section states the terms and 
conditions under which HUD will ap-
prove refunding or defeasance of cer-
tain outstanding debt obligations 
which financed new construction or 

substantial rehabilitation of Section 8 
projects, including fully and partially 
assisted projects. 

(b) In the case of bonds issued by 
State Agencies qualified under 24 CFR 
part 883 to refund bonds which financed 
projects assisted pursuant to 24 CFR 
part 883, HUD requires compliance with 
the prohibition on duplicative fees con-
tained in 24 CFR part 883 and with 
paragraphs (f) and (h) of this section, 
as applicable to the projects to be re-
funded. 

(c) No agency shall issue obligations 
to refund outstanding 11(b) obligations 
until the Office of the Assistant Sec-
retary for Housing sends the financing 
agency a Notification of Tax Exemp-
tion based on approval of the proposed 
refunding’s terms and conditions as 
conforming to this part’s requirements, 
including continued operation of the 
project as housing for low-income fam-
ilies, and where possible, reduction of 
Section 8 assistance payments through 
lower contract rents or an equivalent 
cash rebate to the U.S. Treasury (i.e. 
Trustee Sweep). The agency shall sub-
mit such documentation as HUD deter-
mines is necessary for review and ap-
proval of the refunding transaction. 
Upon conclusion of the closing of re-
funding bonds, written confirmation 
must be sent to the Office of Multi-
family Housing by bond counsel, or 
other acceptable closing participant, 
including a schedule of the specific 
amount of savings in Section 8 assist-
ance where applicable, CUSIP number 
information, and a final statement of 
Sources and Uses. 

(d)(1) HUD approval of the terms and 
conditions of a Section 8 refunding pro-
posal requires evaluation by HUD’s Of-
fice of Multifamily Housing of the rea-
sonableness of the terms of the Agen-
cy’s proposed financing plan, including 
projected reductions in project debt 
service where warranted by market 
conditions and bond yields. This eval-
uation shall determine that the pro-
posed amount of refunding obligations 
is the amount needed to: pay off out-
standing bonds; fund a debt service re-
serve to the extent required by credit 
enhancers or bond rating agencies, or 
bond underwriters in the case of 
unrated refunding bonds; pay credit en-
hancement fees acceptable to HUD; and 
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pay transaction costs as approved by 
HUD according to a sliding scale ceil-
ing based on par amount of refunding 
bond principal. Exceptions may be ap-
proved by HUD, if consistent with ap-
plicable statutes, in the event that an 
additional issue amount is required for 
project purposes. 

(2) The stated maturity of the refund-
ing bonds may not exceed by more than 
one year the remaining term of the 
project mortgage, or in the case of an 
uninsured loan, the later of expiration 
date of the Housing Assistance Pay-
ments Contract (the ‘‘HAPC’’) or final 
maturity of the refunded bonds. 

(3) The bond yield may not exceed by 
more than 75 basis points the 20 Bond 
General Obligation Index published by 
the Daily Bond Buyer for the week im-
mediately preceding the sale of the 
bonds, except as otherwise approved by 
HUD. An amount not to exceed one- 
fourth of one percent annually of the 
bonds’ outstanding principal balance 
may be allowed for servicing and trust-
ee fees. 

(e) For projects for which the Agree-
ment to enter into the HAPC was exe-
cuted between January 1, 1979, and De-
cember 31, 1984 (otherwise known as 
‘‘McKinney Act Projects’’), for which a 
State or local agency initiates a re-
funding, the Secretary shall make 
available to an eligible issuing agency 
50 percent of the Section 8 savings of a 
refunding, as determined by HUD on a 
project-by-project basis, to be used by 
the agency in accordance with the 
terms of a Refunding Agreement exe-
cuted by the Agency and HUD which 
incorporates the Agency’s Housing 
Plan for use of savings to provide de-
cent, safe, and sanitary housing for 
very low-income households. In deter-
mining the amount of savings recap-
tured on a project-by-project basis, as 
authorized by section 1012(b) of the 
McKinney Act, HUD will take into ac-
count the physical condition of the 
projects participating in the refunding 
which generate the McKinney Act sav-
ings and, if necessary, HUD will fi-
nance in refunding bond debt service 
correction of existing deficiencies 
which cannot be funded completely by 
existing project replacement reserves 
or by a portion of reserves released 
from the refunded bond’s indenture. 

For McKinney Act refundings of 
projects which did not receive a Fi-
nancing Adjustment Factor (‘‘FAF’’), 
HUD will allow up to 50 percent of debt 
service savings to be allocated to the 
project account; in which case, the re-
mainder will be shared equally by the 
Agency and the U.S. Treasury. 

(f) For refundings of Section 8 
projects other than McKinney Act 
Projects, and for all transactions which 
substitute collateral for, but do not re-
deem, outstanding obligations, and for 
which a HUD approval is needed (such 
as assignment of a HAPC or insured 
mortgage note), the Office of Multi-
family Housing in consultation with 
HUD Field Office Counsel will review 
the HAPC, the Trust Indenture for the 
outstanding obligations, applicable 
HUD regulations, and reasonableness of 
proposed financing terms. In par-
ticular, HUD review should be obtained 
for the release of reserves from the 
trust indenture of the outstanding 11(b) 
bonds that are being refunded, 
defeased, or pre-paid. A proposal to dis-
tribute to a non-Federal entity the 
benefits of a refinancing, such as debt 
service savings and/or balances in re-
serves held under the original Trust In-
denture, should be referred to the Of-
fice of Multifamily Housing for further 
review. In proposals submitted for HUD 
approval, HUD will consent to release 
reserves, as provided by the Trust In-
denture, in an amount remaining after 
correction of project physical defi-
ciencies and/or replenishment of re-
placement reserves, where needed. In 
the case of a refunding of 11(b) bonds 
by a public agency issuer which is the 
owner of the project and is entitled to 
reserves held under the Trust Inden-
ture, HUD requires execution by the 
project owner of a use agreement, and 
amendment of a regulatory agreement, 
if applicable, to extend low-income ten-
ant occupancy for ten years after expi-
ration of the original HAPC term. In 
the case of HAP contracts with renew-
able 5-year terms, the Use Agreement 
shall extend for 10 years after the 
project owners first opt-out date. The 
Use Agreement may also be required of 
private entity owners, unless the re-
funding is incidental to a transfer of 
project ownership or a transaction 
which provides a substantial public 
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benefit, as determined by the Office of 
Multifamily Housing. Proposed use of 
benefits shall be consistent with appli-
cable appropriations law, the HAPC, 
and other requirements applicable to 
the original project financing, and the 
proposed financing terms must be rea-
sonable in relation to bond market 
yields and transaction fees, as ap-
proved by the HUD Office of Multi-
family Housing. 

(g) Agencies shall have wide latitude 
in the design of specific delivery vehi-
cles for use of McKinney Act savings, 
subject to HUD audit of each Agency’s 
performance in serving the targeted in-
come eligible population. Savings may 
be used for shelter costs of providing 
housing, rental, or owner-occupied, to 
very low-income households through 
new construction, rehabilitation, re-
pairs, and acquisition with or without 
rehab, including assistance to very 
low-income units in mixed-income de-
velopments. These include programs 
designed to assist in obtaining shelter, 
such as rent or homeownership sub-
sidies. Self-sufficiency services in sup-
port of very low-income housing are 
also eligible, and may include, but are 
not limited to, homeownership coun-
seling, additional security measures in 
high-crime areas, construction job 
training for residents’ repair of housing 
units occupied by very low-income 
families, and empowerment activities 
designed to support formation and 
growth of resident entities. Except for 
the cost of providing third-party pro-
gram audit reports to HUD, eligible 
costs exclude consultant fees or reim-
bursement of Agency staff expenses, 
but may include fees for professional 
services required in the Agency’s 
McKinney Act programs of assistance 
to very low-income families. Unless 
otherwise specified by HUD in a 
McKinney Agreement, savings shall be 
subject to the above use requirements 
for 10 years from the date of receipt of 
the savings. 

(h) Refunding bonds, including inter-
est thereon, approved under this Sec-
tion shall be exempt from all taxation 
now or hereafter imposed by the United 
States, and the notification of approval 
of tax exemption shall not be subject 
to revocation by HUD. Whether refund-
ing bonds approved under this section 

meet the requirements of Section 103 
or any other provisions of the Internal 
Revenue Code is not within the respon-
sibilities of HUD to determine. Such 
bonds shall be prepaid during the 
HAPC term only under such conditions 
as HUD shall require. 

[61 FR 14461, Apr. 1, 1996] 

PART 850—HOUSING 
DEVELOPMENT GRANTS 

Subpart A—General Provisions 

Sec. 
850.1 Applicability and savings clause. 

Subparts B–E [Reserved] 

Subpart F—Project Management 

850.151 Project restrictions. 
850.153 Rent control. 
850.155 Securing owner’s responsibilities. 

AUTHORITY: 42 U.S.C. 1437o, 3535(d). 

SOURCE: 49 FR 24641, June 14, 1984, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 850.1 Applicability and savings 
clause. 

(a) Applicability. This part imple-
ments the Housing Development Grant 
Program contained in section 17 of the 
United States Housing Act of 1937 (42 
U.S.C. 1437o). The Program authorized 
the Secretary to make housing devel-
opment grants to support the new con-
struction or substantial rehabilitation 
of real property to be used primarily 
for residential rental purposes. Section 
289(b)(1) of the Cranston-Gonzalez Na-
tional Affordable Housing Act (42 
U.S.C. 12839) repealed section 17 effec-
tive October 1, 1991. Section 289(a) pro-
hibited new grants under the Housing 
Development Grant Program except for 
projects for which binding commit-
ments had been entered into prior to 
October 1, 1991. 

(b) Savings clause. Any grant made 
pursuant to a binding commitment en-
tered into before October 1, 1991 will 
continue to be governed by subparts A 
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