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Subpart E—Use of Capital Funds 
for Financing 

SOURCE: 75 FR 65208, Oct. 21, 2010, unless 
otherwise noted. 

§ 905.500 Purpose and description. 
(a) This subpart provides the require-

ments necessary for a PHA to partici-
pate in the Capital Fund Financing 
Program (CFFP), under which the PHA 
may obtain HUD approval to borrow 
private capital and pledge a portion of 
its annual Capital Fund grant or public 
housing assets and other public hous-
ing property of the public housing 
agency as security. 

(b) Under the CFFP, PHAs are per-
mitted to borrow private capital to fi-
nance public housing development or 
modernization activities. A PHA may 
use a portion of its Capital Fund for 
debt service payments and usual and 
customary financing costs associated 
with public housing development or 
modernization (including public hous-
ing in mixed-finance developments). A 
PHA that undertakes such financing 
activities may, subject to HUD’s writ-
ten approval, grant a security interest 
in its future annual Capital Fund 
grants, which shall be subject to the 
appropriation of those funds by Con-
gress. The PHA’s financing activities 
are not obligations or liabilities of the 
Federal Government. The Federal Gov-
ernment does not assume any liability 
with respect to any such pledge of fu-
ture appropriations, and the Federal 
Government neither guarantees nor 
provides any full faith and credit for 
these financing transactions. 

§ 905.505 Program requirements. 
(a) Written approval. A PHA shall ob-

tain written HUD approval for all Cap-
ital Fund financing transactions that 
pledge, encumber, or otherwise provide 
a security interest in public housing 
assets or other property, including 
Capital Funds, and use Capital Funds 
for the payment of debt service or 
other financing costs. HUD approval 
shall be based on: 

(1) The ability of the PHA to com-
plete the financing transaction along 
with the associated improvements; 

(2) The reasonableness of the provi-
sions in the Capital Fund Financing 

Proposal considering the other pledges 
or commitments of public housing as-
sets, the PHA’s capital needs, and the 
pledge being proposed; and 

(3) Whether the PHA meets the re-
quirements of this subpart. 

(b) Antideficiency. Any pledge of fu-
ture year Capital Fund grants under 
this section is subject to the avail-
ability of appropriations by Congress 
for that year. All financing documents 
related to future year Capital Fund 
amounts must include a statement 
that the pledging of funds is subject to 
the availability of appropriations. 

(c) Conditions on use—(1) Development. 
Any public housing that is developed 
using amounts under this part (includ-
ing proceeds from financing authorized 
under this part) shall be operated 
under the terms and conditions appli-
cable to public housing during the 40- 
year period that begins on the date on 
which the project becomes available 
for occupancy, except as otherwise pro-
vided in the 1937 Act. 

(2) Modernization. Any public housing 
or portion of public housing that is 
modernized using amounts under this 
part (including proceeds from financing 
authorized under this part) shall be 
maintained and operated during the 20- 
year period that begins on the latest 
date on which the modernization is 
completed, except as otherwise pro-
vided in the 1937 Act. 

(3) Applicability of latest expiration 
date. Public housing subject to the use 
conditions described in paragraph (c) of 
this section, or to any other provision 
of law mandating the operation of 
housing as public housing for a specific 
length of time, shall be maintained and 
operated as required until the latest 
such expiration date. 

(4) Declaration of Trust. All public 
housing rental projects must show evi-
dence satisfactory to HUD of an effec-
tive Declaration of Trust being re-
corded in first position, meeting the re-
quirements of paragraph (c) of this sec-
tion and covering the term of the fi-
nancing. If part of a mixed-finance 
project, this evidence will be with the 
mixed-finance evidentiary documents. 

(d) Public Housing Assessment System 
(PHAS) designation. Generally, a PHA 
shall be designated a standard per-
former or high performer under PHAS 
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(24 CFR part 902), and must be a stand-
ard performer or higher on the manage-
ment and financial condition indica-
tors. HUD will consider requests from a 
PHA designated as troubled under 
PHAS when the PHA is able to show 
that it has developed appropriate man-
agement and financial capability and 
controls that demonstrate its ability 
to successfully undertake the Capital 
Fund Financing Proposal. The PHA 
must comply with all applicable fair 
housing and civil rights requirements 
in 24 CFR 5.105(a). If a PHA has re-
ceived a letter of findings, charge, or 
lawsuit involving ongoing systemic 
noncompliance under Title VI of the 
Civil Rights Act of 1964, Section 504 of 
the Rehabilitation Act of 1973, the Fair 
Housing Act, or Section 109 of the 
Housing and Community Development 
Act of 1974, and the letter of findings, 
charge, or lawsuit has not been re-
solved to HUD’s satisfaction, then un-
less the Capital Fund Financing Pro-
posal is part of a plan to address such 
findings, charge, or lawsuit, the PHA 
will not be eligible for financing pursu-
ant to the CFFP. HUD will determine 
if actions to resolve the charge, law-
suit, or letter of findings taken are suf-
ficient to resolve the matter. 

(e) Management capacity. A PHA shall 
have the capacity to undertake and ad-
minister private financing and con-
struction or modernization of the size 
and type contemplated. In order to de-
termine capacity, HUD may require 
the PHA to submit a management as-
sessment conducted by an independent 
third party, in a form and manner pre-
scribed by HUD. 

(f) Existing financing. A PHA shall 
identify the nature and extent of any 
existing encumbrances, pledges, or 
other financing commitments of public 
housing funds undertaken by the PHA. 

(g) Need for financing. (1) A PHA must 
complete a physical needs assessment 
at the project level, in the form and 
manner prescribed by HUD that covers 
the PHA’s entire public housing port-
folio for the term of the financing and 
that takes into consideration existing 
needs and the lifecycle repair and re-
placement of major building compo-
nents. The activity to be financed must 
be identified as a need in the physical 
needs assessment. 

(2) Based on the assessment under 
paragraph (g)(1) of this section, the 
PHA must demonstrate that the fi-
nancing will not negatively impact the 
ability of the PHA to meet the ongoing 
needs of its public housing portfolio 
over the term of the financing. In mak-
ing this demonstration, PHAs must re-
duce any projected future Capital Fund 
grants to account for planned or antici-
pated activities that would have the ef-
fect of reducing or otherwise limiting 
the availability of future Capital Fund 
grants. PHA projections must be de-
tailed on the portfolio schedule form 
prescribed by HUD, and shall project a 
stabilized number of units (Stabilized 
Base Unit Count) to be reached in no 
more than 5 years after all planned or 
anticipated activities have been com-
pleted that would reduce future Capital 
Fund grants. PHAs must also take into 
consideration projected use of Capital 
Funds for other eligible activities 
under part 905, and may take into con-
sideration alternative sources of fi-
nancing that are available to help meet 
its needs. 

(3) For PHAs that are proposing to 
borrow more than $2 million on a cu-
mulative basis, to the extent that: 

(i) Capital and other eligible Capital 
Fund needs exceed projected Capital 
Fund program funding amounts, and 
the PHA is not leveraging non-public 
housing funds as part of its Capital 
Fund Financing Proposal transaction, 
then 

(ii) The PHA must demonstrate that 
it has considered leveraging non-public 
housing funds, and state why the pro-
posed financing is appropriate in light 
of alternative sources available. 

(iii) Notwithstanding paragraphs 
(g)(3)(i) and (ii) of this section, PHAs 
that size their financing by utilizing 
only replacement housing factor (RHF) 
funds, or PHAs that propose to use 
their Capital Fund Financing Proposal 
proceeds as part of a mixed-finance 
modernization transaction, are not re-
quired to comply with § 905.505(g). 

(h) CFP Plan. (1) The use of the CFFP 
proceeds shall be included in a form 
and manner as required by HUD for 
CFP planning and budgeting and in a 
same manner as a Capital Fund grant. 
The CFFP proceeds shall be included as 
a separate Capital Fund grant to the 
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same extent that PHAs are required to 
plan and budget Capital Fund grants. 
The use of Capital Funds for the pay-
ment of debt service and related costs 
shall be planned and budgeted as would 
other eligible uses of Capital Funds. 

(2) As part of its Capital Fund Fi-
nancing Proposal, the PHA shall sub-
mit a Capital Fund financing budget, 
in the form and manner required by 
HUD, detailing the proposed use of the 
Capital Fund Financing Proposal pro-
ceeds. There shall be no requirement 
for PHAs to submit a Capital Fund fi-
nancing budget as part of their Capital 
Fund financing proceeds where the 
sizing of the financing is based upon 
the use of RHF funds for debt service, 
or where the Capital Fund Financing 
Proposal proceeds are being used as 
part of a mixed-finance transaction. 
Approval letters for mixed-finance and 
RHF-related Capital Fund financing 
transactions shall be conditioned upon 
the approval of the mixed-finance pro-
posal, or, in the case of conventional 
development, upon the approval of the 
development proposal and the execu-
tion of an associated construction con-
tract with which the Capital Fund fi-
nancing proceeds would be used. 

(3) The work financed with Capital 
Funds and described in the Capital 
Fund financing budget will be based on 
the physical needs assessment. The 
Capital Fund financing budget shall 
list the work items (e.g., roof replace-
ment, window replacement, accessi-
bility modifications) by development. 
These work items will constitute per-
formance measures upon which the 
PHA’s performance will be evaluated. 
A general representation of the work 
(e.g., ‘‘rehabilitation of the develop-
ment’’) is not sufficient. 

(4) The CFP Plan (submission (as de-
scribed in paragraph (h) of this section) 
shall include a copy of the physical 
needs assessment described in 
§ 905.505(g). 

(5) Financing proceeds under this 
part may be used only for the mod-
ernization or development of public 
housing and related costs including the 
modernization or development of non- 
dwelling space. Financing proceeds 
may not be used for administration or 
central office cost center costs (except 
for mixed-finance projects), manage-

ment improvements, or upon non-via-
ble projects, such as those subject to 
required conversion. Financing pro-
ceeds may be used to reimburse 
predevelopment costs, but only to the 
extent they were incurred in conform-
ance with applicable regulatory re-
quirements. 

(i) Debt Coverage Percentage. (1) Ex-
cept as stated in § 905.505(i)(2), a PHA 
shall not pledge more than 33 percent 
of its annual future Capital Fund 
grants for debt service payments, as-
suming level Capital Fund appropria-
tions over the term of the debt obliga-
tion and any reduction attributable to 
activities projected by the PHA to 
occur during the term of the financing 
such as demolition, disposition, or con-
version of public housing units or other 
occurrences that could limit the avail-
ability of Capital Funds, including a 
voluntary compliance agreement. This 
percentage of Capital Funds dedicated 
for debt service, taking into account 
adjustments for activities that would 
reduce the receipt of Capital Funds, is 
called the ‘‘Debt Coverage Percent-
age.’’ 

(2) A PHA may pledge up to 100 per-
cent of any projected replacement 
housing factor (RHF) grants for debt 
service payments, provided that the 
pledge extends to the formula fund por-
tion of its Capital Fund grants also, 
but that not more than 50 percent of its 
overall projected Capital Fund grants 
(including formula funds and RHF 
funds) are pledged. RHF projections 
shall account for any projected reduc-
tions in RHF over the term of the fi-
nancing. Unless otherwise approved by 
HUD, PHAs shall be limited to sizing 
their loans based upon increments of 
RHF currently being received by the 
PHA. CFFP transactions pledging RHF 
funds shall include accelerated amorti-
zation provisions, requiring all RHF 
funds received by the PHA to pay debt 
service as those RHF funds are re-
ceived. A RHF grant shall be used only 
to develop or pay financing costs for 
the development of replacement public 
housing units in accordance with 
§ 905.10. 

(3) Subject to the reasonableness test 
in § 905.505(a)(2), PHAs may exceed 33 
percent when pledging existing Capital 
Fund grants and RHF grants for the 
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payment of debt service. Existing 
grants are grants that have been re-
ceived by the PHA at the time of 
HUD’s approval of the Capital Fund Fi-
nancing Proposal. 

(j) Terms and conditions of financing. 
The terms and conditions of all financ-
ing shall be reasonable based on cur-
rent market conditions. The financing 
documents shall include the following, 
as applicable: 

(1) Term. The term of the Capital 
Fund financing transaction shall not 
be more than 20 years. All Capital 
Fund financing transactions shall be 
fully amortizing. Bridge loans and 
other short-term loans are permitted; 
however, unless otherwise approved by 
HUD, the CFFP Financing transaction 
may not be structured in a manner 
that generates program income. 

(2) Acceleration. Unless otherwise ap-
proved by HUD, the financing docu-
ments shall provide that HUD approval 
is required before a lender may accel-
erate a PHA’s debt obligation, for de-
fault or otherwise. 

(3) Public housing assets. A PHA may 
not pledge any public housing assets 
unless specifically approved in writing 
by HUD. PHAs seeking approval of a 
pledge of public housing assets must 
submit documentation to HUD that de-
tails the nature and priority of the 
pledge. 

(4) Variable interest rate. All variable- 
rate transactions shall include an in-
terest-rate cap. The financing docu-
ments must specify that the PHA shall 
not be liable to pay debt service with 
public housing funds, and that there 
shall be no recourse to public housing 
assets, beyond the interest-rate cap. 
The limitation on the pledge of Capital 
Funds specified in § 905.505(i) shall be 
calculated based on the interest-rate 
cap. 

(5) Other pledges or commitments. PHAs 
seeking approval of a pledge of public 
housing assets must describe the na-
ture and extent of existing commit-
ments or pledges of public housing as-
sets, providing documentation of such 
other commitments or pledges to the 
extent required by HUD. 

(6) Terms and conditions. Financing 
documents must include any other 
terms and conditions as required by 
HUD. 

(k) Fairness opinion. The PHA shall 
provide an opinion, in a form and man-
ner prescribed by HUD, from a quali-
fied, independent, third-party financial 
advisor attesting that the terms and 
conditions of the proposed financing 
transaction are reasonable given cur-
rent market conditions with respect to 
such matters as interest rate, fees, 
costs of issuance, call provisions, and 
reserve fund requirements. 

(l) Financial controls and construction 
management. (1) The PHA shall have a 
financial control and construction 
management plan describing how the 
PHA will ensure that: 

(i) Adequate controls are in place re-
garding the use of the Capital Fund fi-
nancing proceeds; and 

(ii) The improvements will be devel-
oped and completed in a timely manner 
consistent with the contract docu-
ments. 

(2) This plan shall contain protocols 
and financial control mechanisms that 
address the design of the improve-
ments, construction inspections, con-
struction draws, and requisition ap-
proval checks and balances. A PHA 
that is designated troubled under 
PHAS, or other PHAs as determined by 
HUD, may be required to institute risk 
mitigation measures to ensure that the 
funds are used properly and for the pur-
poses intended. 

(m) Work items. To the extent that 
any changes in work items financed by 
Capital Fund financing proceeds meet 
or exceed the following threshold re-
quirements determined by HUD, PHAs 
must obtain written approval of 
amendments to their Capital Fund fi-
nancing budget from HUD: 

(1) A change in the type of activity 
being financed (for example, if the ap-
proved Capital Fund financing budget 
contemplated the proceeds being used 
for modernization, but after the pro-
posal is approved, the PHA decides in-
stead to pursue development); 

(2) A change in the project being 
modernized or developed with the pro-
ceeds; 

(3) A reduction in 20 percent or more 
in the number of public housing units 
being modernized; or 

(4) An increase of 20 percent or more 
of the cost of non-dwelling space. 
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(n) Applicability of other Federal re-
quirements. The proceeds of the Capital 
Fund financing are subject to all laws, 
regulations, and other requirements 
applicable to the use of Capital Fund 
grants made under 24 CFR part 905, un-
less otherwise approved by HUD in 
writing. PHAs undertaking CFFP 
transactions shall be subject to the fol-
lowing requirements, which shall be 
further enumerated in a Capital Fund 
Financing Amendment to the Annual 
Contributions Contract (CFF ACC 
Amendment): 

(1) Amounts payable to the PHA by 
HUD pursuant to the CFFP and pledged 
to the payment of debt service by the 
PHA shall be used exclusively for debt 
service in accordance with the debt 
service schedule approved by HUD and 
shall not be available for any other 
purpose; 

(2) The financing does not constitute 
a debt or liability of HUD or the United 
States, the full faith and credit of the 
United States are not pledged to the 
payment of debt service, and debt serv-
ice is not guaranteed by HUD or the 
United States; 

(3) Nothing in this CFF ACC Amend-
ment or 24 CFR part 905 is intended to 
diminish HUD’s authority to admin-
ister, monitor, and regulate the public 
housing program, including HUD’s au-
thority to exercise any administrative 
sanction or remedy provided by law; 
provided, however, that except as re-
quired by law, HUD will not assert any 
claim or right under the ACC, includ-
ing the exercise of administrative sanc-
tions and remedies, if and to the extent 
that the effect of such claim or right 
would be to reduce the payment of Cap-
ital Fund moneys to the PHA below 
the level necessary to pay debt service 
or delay the time for payment of such 
moneys such that required amounts 
would not be available to pay debt 
service when due; 

(4) The financing is subject to manda-
tory prepayment prior to the obliga-
tion end date and expenditure end date 
of the Capital Fund financing proceeds 
to the extent necessary for the Capital 
Fund Financing Proposal proceeds to 
comply with section 9(j) of the 1937 Act 
(42 U.S.C. 1437g(j)). Bond and loan docu-
ments shall include appropriate provi-
sions such that prepayment shall be 

made by the lender, trustee, or appro-
priate third-party servicer approved by 
HUD, without any action by HUD post- 
approval; 

(5) HUD agrees, subject to the avail-
ability of appropriations, to approve 
immediately upon receipt from the 
PHA (subject to any legal requirements 
or constraints applicable at the time), 
a CFP Plan document (as described in 
24 CFR 905.505(h)) and/or an annual CFF 
ACC Amendment, to the extent and in 
an amount sufficient to make the ap-
plicable debt service payment; 

(6) Prior to cumulatively reducing its 
inventory of public housing units by 
more than 5 percent of the Stabilized 
Base Unit Count, if, after the removal 
of units from inventory, the Debt Cov-
erage Percentage under § 905.505(i)(1) 
would constitute more than 33 percent 
of future Capital Funds, the PHA shall 
prepay the financing such that the re-
duction in inventory shall not cause 
the Debt Coverage Percentage to in-
crease. If the reduction in inventory is 
required by law or public housing re-
quirements, the prepayment is not re-
quired to be made prior to the reduc-
tion in inventory, but instead shall be 
made as soon as possible after the PHA 
becomes aware of the requirement of 
law or public housing requirements, 
but only to the extent that Capital 
Funds are not otherwise needed by the 
PHA to address the health and safety 
issues or other requirements of law in 
the PHA’s public housing portfolio, all 
as determined by HUD. For PHAs that 
size their loans based upon the pro-
jected receipt of RHF funds, prior to 
undertaking an activity that will re-
duce its RHF units below the number 
of units projected in the Capital Fund 
Financing Proposal as required by 
§ 905.505(i)(3), the PHA shall prepay its 
loan such that debt service does not ex-
ceed 100 percent of projected RHF after 
accounting for the reduction in RHF 
units, all as determined by HUD. 

(o) Performance measures. Pursuant to 
24 CFR 905.505(h) a PHA is required to 
identify in its CFP Plan documents 
specific items of work that will be ac-
complished using the proceeds of the 
proposed financing. The identified 
items, which shall be quantifiable, 
shall be the basis on which HUD evalu-
ates a PHA’s performance. HUD may 
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also utilize the Capital Fund financing 
budget, and Capital Fund Financing 
Proposal approval documents as the 
basis to evaluate a PHA’s performance. 
Failure to meet performance measures 
may result in: 

(1) Failure to receive HUD approval 
for future financing transactions; 

(2) Failure to be considered for future 
competitive grant programs; and 

(3) Other sanctions HUD deems ap-
propriate and authorized by law or reg-
ulation. 

(p) Reporting requirements. (1) The use 
of the CFFP proceeds shall be reported 
in the same manner as a Capital Fund 
grant. The PHA shall submit a per-
formance and evaluation report on a 
quarterly basis. PHAs that utilize their 
Capital Fund financing proceeds as 
part of a mixed-finance transaction, 
and PHAs that size their financing 
based upon RHF in their Capital Fund 
financing transactions, are not re-
quired to submit quarterly reports. 

(2) Each CFFP transaction and/or de-
velopment project is subject to fiscal 
closeout in the same manner of a Cap-
ital Fund grant. Fiscal closeout in-
cludes the submission of an Actual 
Modernization Cost Certificate (AMCC) 
or Actual Development Cost Certifi-
cate (ADCC), an audit, if applicable, a 
final quarterly report, and a final Per-
formance and Evaluation report. 

§ 905.507 Streamlined application re-
quirements for standard and high- 
performing PHAs. 

(a) PHAs with cumulative CFFP bor-
rowings of less than $2 million and that 
are standard or high performers under 
PHAS; PHAs that are high performers 
under PHAS with cumulative CFFP 
borrowings of less than $20 million; 
PHAs that propose to use their CFFP 
proceeds in a mixed-finance trans-
action, or proposals where the sizing of 
the financing is based only upon the 
use of RHF funds for debt service, shall 
not be required to submit: 

(1) A third-party management assess-
ment under § 905.505(e); 

(2) A third-party fairness opinion 
under § 905.505(k); 

(3) An assurance of financial controls 
and construction management under 
§ 905.505(l). 

(b) Notwithstanding § 905.507(a), if 
HUD determines that interest or other 
costs do not appear to meet industry 
norms, or other aspects of the proposal 
present atypical risks, HUD retains the 
discretion to require assessments, opin-
ions, or controls, or to return the pro-
posal. 

§ 905.510 Submission requirements. 
(a) All requests for HUD approval of 

CFFP transactions shall be submitted 
to the Office of Public and Indian Hous-
ing (PIH), Attention: Office of Capital 
Improvements, in such form and in 
such number of copies as designated by 
PIH through direct notice. 

(b) Each Capital Fund Financing Pro-
posal shall be tabbed and presented 
with the following information in the 
order listed: 

(1) PHA transmittal letter. The PHA 
must submit a letter signed by the 
PHA Executive Director (or Chief Ex-
ecutive Officer, if applicable) briefly 
describing the proposed financing and 
use of proceeds, the percentage of Cap-
ital Funds being dedicated to debt serv-
ice, the percent of the PHA’s public 
housing units benefiting from the fi-
nancing, and the impact of the financ-
ing upon the public housing portfolio, 
and transmit to HUD a request for ap-
proval of the CFFP transaction. The 
transmittal letter shall provide any ad-
ditional information required pursuant 
to this subpart including, but not lim-
ited to: 

(i) Describing the transaction being 
proposed; 

(ii) Describing in detail any existing 
financing or similar commitments of 
public housing funds; 

(iii) Describing and providing jus-
tification for significant financial or 
legal provisions, such as variable inter-
est or acceleration provisions; 

(iv) Describing construction manage-
ment and financial controls. 

(2) Term sheet, table of contents, and 
contact information. The PHA must sub-
mit the HUD-prescribed term sheet 
that describes the basic terms of the 
transaction and financing structure, 
including the proposed amount of the 
financing, the term, interest rates, se-
curity, and reserve requirements. A 
table of contents must identify the ma-
terials submitted, as well as list the 
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