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clerical or support duties at the direc-
tion of and subject to the supervision 
and instruction of: 

(1) A state-licensed loan originator; 
or 

(2) A registered loan originator. 
Nationwide Mortgage Licensing System 

and Registry or NMLSR means the mort-
gage licensing system developed and 
maintained by the Conference of State 
Bank Supervisors and the American 
Association of Residential Mortgage 
Regulators for the licensing and reg-
istration of loan originators and the 
registration of registered loan origina-
tors or any system established by the 
Secretary of HUD, as provided in sub-
part D of this part. 

Nontraditional mortgage product means 
any mortgage product other than a 30- 
year fixed-rate mortgage. 

Origination of a residential mortgage 
loan, for purposes of the definition of 
loan processor or underwriter, means all 
residential mortgage loan-related ac-
tivities from the taking of a residential 
mortgage loan application through the 
completion of all required loan closing 
documents and funding of the residen-
tial mortgage loan. 

Real estate brokerage activities mean 
any activity that involves offering or 
providing real estate brokerage serv-
ices to the public including— 

(1) Acting as a real estate agent or 
real estate broker for a buyer, seller, 
lessor, or lessee of real property; 

(2) Bringing together parties inter-
ested in the sale, purchase, lease, rent-
al, or exchange of real property; 

(3) Negotiating, on behalf of any 
party, any portion of a contract relat-
ing to the sale, purchase, lease, rental, 
or exchange of real property (other 
than in connection with providing fi-
nancing with respect to any such 
transaction); 

(4) Engaging in any activity for 
which a person engaged in the activity 
is required to be registered as a real es-
tate agent or real estate broker under 
any applicable law; and 

(5) Offering to engage in any activity, 
or act in any capacity, described in 
paragraphs (1), (2), (3), or (4) of this def-
inition. 

Residential mortgage loan means any 
loan primarily for personal, family, or 
household use that is secured by a 

mortgage, deed of trust, or other equiv-
alent consensual security interest on a 
dwelling (as defined in section 103(v) of 
the Truth in Lending Act) or residen-
tial real estate upon which is con-
structed or intended to be constructed 
a dwelling (as so defined). 

Secretary means the Secretary of 
Housing and Urban Development. 

State means any State of the United 
States, the District of Columbia, any 
territory of the United States, Puerto 
Rico, Guam, American Samoa, the Vir-
gin Islands, and the Commonwealth of 
the Northern Mariana Islands. 

Unique identifier means a number or 
other identifier that: 

(1) Permanently identifies a loan 
originator; 

(2) Is assigned by protocols estab-
lished by the Nationwide Mortgage Li-
censing System and Registry and the 
Federal banking agencies to facilitate 
electronic tracking of loan originators 
and uniform identification of, and pub-
lic access to, the employment history 
of and the publicly adjudicated dis-
ciplinary and enforcement actions 
against loan originators; and 

(3) Shall not be used for purposes 
other than those set forth under the 
SAFE Act. 

Subpart B—Determination of State 
Compliance with the SAFE Act 

§ 3400.101 Scope of this subpart. 
This subpart describes the minimum 

standards of the SAFE Act that apply 
to a state’s licensing and registering of 
loan originators. This subpart also pro-
vides the procedures that HUD follows 
to determine that a state does not have 
in place a system for licensing and reg-
istering mortgage loan originators that 
complies with the minimum standards. 
Upon making such a determination, 
HUD will impose the requirements and 
exercise the enforcement authorities 
described in subparts C and E of this 
part. 

§ 3400.103 Individuals required to be 
licensed by states. 

(a) Except as provided in paragraph 
(e) of this section, in order to operate a 
SAFE-compliant program, a state must 
prohibit an individual from engaging in 
the business of a loan originator with 
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respect to any dwelling or residential 
real estate in the state, unless the indi-
vidual first: 

(1) Registers as a loan originator 
through and obtains a unique identifier 
from the NMLSR, and 

(2) Obtains and maintains a valid 
loan originator license from the state. 

(b) An individual engages in the busi-
ness of a loan originator if the indi-
vidual, in a commercial context and 
habitually or repeatedly: 

(1)(i) Takes a residential mortgage 
loan application; and 

(ii) Offers or negotiates terms of a 
residential mortgage loan for com-
pensation or gain; or 

(2) Represents to the public, through 
advertising or other means of commu-
nicating or providing information (in-
cluding the use of business cards, sta-
tionery, brochures, signs, rate lists, or 
other promotional items), that such in-
dividual can or will perform the activi-
ties described in paragraph (b)(1) of 
this section. 

(c)(1) An individual ‘‘takes a residen-
tial mortgage loan application’’ if the 
individual receives a residential mort-
gage loan application for the purpose of 
facilitating a decision whether to ex-
tend an offer of residential mortgage 
loan terms to a borrower or prospective 
borrower (or to accept the terms of-
fered by a borrower or prospective bor-
rower in response to a solicitation), 
whether the application is received di-
rectly or indirectly from the borrower 
or prospective borrower. 

(2) An individual ‘‘offers or nego-
tiates terms of a residential mortgage 
loan for compensation or gain’’ if the 
individual: 

(i)(A) Presents for consideration by a 
borrower or prospective borrower par-
ticular residential mortgage loan 
terms; 

(B) Communicates directly or indi-
rectly with a borrower, or prospective 
borrower for the purpose of reaching a 
mutual understanding about prospec-
tive residential mortgage loan terms; 
or 

(C) Recommends, refers, or steers a 
borrower or prospective borrower to a 
particular lender or set of residential 
mortgage loan terms, in accordance 
with a duty to or incentive from any 

person other than the borrower or pro-
spective borrower; and 

(ii) Receives or expects to receive 
payment of money or anything of value 
in connection with the activities de-
scribed in paragraph (c)(2)(i) of this 
section or as a result of any residential 
mortgage loan terms entered into as a 
result of such activities. 

(d)(1) Except as provided in para-
graph (e) of this section, a state must 
prohibit an individual who is an inde-
pendent contractor from engaging in 
residential mortgage loan origination 
activities as a loan processor or under-
writer with respect to any dwelling or 
residential real estate in the state, un-
less the individual first: 

(i) Registers as a loan originator 
through and obtains a unique identifier 
from the NMLSR, and 

(ii) Obtains and maintains a valid 
loan originator license from the state. 

(2) An individual ‘‘engages in residen-
tial mortgage loan origination activi-
ties as a loan processor or under-
writer’’ if, with respect to a residential 
mortgage loan application, the indi-
vidual performs clerical or support du-
ties. 

(e) A state is not required to impose 
the prohibitions required under para-
graphs (a) and (d) of this section on the 
following individuals: 

(1) An individual who performs only 
real estate brokerage activities and is 
licensed or registered in accordance 
with applicable state law, unless the 
individual is compensated directly or 
indirectly by a lender, mortgage 
broker, or other loan originator or by 
an agent of such lender, mortgage 
broker, or other loan originator; 

(2) An individual who is involved only 
in extensions of credit relating to 
timeshare plans, as that term is de-
fined in 11 U.S.C. 101(53D); 

(3) An individual who performs only 
clerical or support duties and: 

(i) Who does so at the direction of 
and subject to the supervision and in-
struction of an individual who: 

(A) Is licensed and registered in ac-
cordance with paragraph (a) of this sec-
tion, or 

(B) Is not required to be licensed in 
accordance with paragraph (e)(5); or 

(ii) Who performs such duties solely 
with respect to transactions for which 
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the individual who acts as a loan origi-
nator is not required to be licensed, in 
accordance with paragraph (e)(2), (e)(6), 
or (e)(7) of this section; 

(4) An individual who performs only 
purely administrative or clerical tasks 
on behalf of a loan originator; 

(5) An individual who is lawfully reg-
istered with, and maintains a unique 
identifier through, the Nationwide 
Mortgage Licensing System and Reg-
istry, and who is an employee of 

(i) A depository institution; 
(ii) A subsidiary that is: 
(A) Owned and controlled by a deposi-

tory institution; and 
(B) Regulated by a Federal banking 

agency; or 
(iii) An institution regulated by the 

Farm Credit Administration; 
(6)(i) An individual who is an em-

ployee of a Federal, state, or local gov-
ernment agency or housing finance 
agency and who acts as a loan origi-
nator only pursuant to his or her offi-
cial duties as an employee of the Fed-
eral, state, or local government agency 
or housing finance agency. 

(ii) For purposes of this paragraph 
(e)(6), the term ‘‘employee’’ has the 
meaning provided in paragraph (1) of 
the definition of employee in § 3400.23 
and excludes the meaning provided in 
paragraph (2) of the definition. 

(iii) For purposes of this paragraph 
(e)(6), the term ‘‘housing finance agen-
cy’’ means any authority: 

(A) That is chartered by a state to 
help meet the affordable housing needs 
of the residents of the state; 

(B) That is supervised directly or in-
directly by the state government; 

(C) That is subject to audit and re-
view by the state in which it operates; 
and 

(D) Whose activities make it eligible 
to be a member of the National Council 
of State Housing Agencies. 

(7)(i) An employee of a bona fide non-
profit organization who acts as a loan 
originator only with respect to his or 
her work duties to the bona fide non-
profit organization, and who acts as a 
loan originator only with respect to 
residential mortgage loans with terms 
that are favorable to the borrower. 

(ii) For an organization to be consid-
ered a bona fide nonprofit organization 
under this paragraph, a state super-

visory authority that opts not to re-
quire licensing of the employee must 
determine, under criteria and pursuant 
to processes established by the state, 
that the organization: 

(A) Has the status of a tax-exempt 
organization under section 501(c)(3) of 
the Internal Revenue Code of 1986; 

(B) Promotes affordable housing or 
provides homeownership education, or 
similar services; 

(C) Conducts its activities in a man-
ner that serves public or charitable 
purposes, rather than commercial pur-
poses; 

(D) Receives funding and revenue and 
charges fees in a manner that does not 
incentivize it or its employees to act 
other than in the best interests of its 
clients; 

(E) Compensates its employees in a 
manner that does not incentivize em-
ployees to act other than in the best 
interests of its clients; 

(F) Provides or identifies for the bor-
rower residential mortgage loans with 
terms favorable to the borrower and 
comparable to mortgage loans and 
housing assistance provided under gov-
ernment housing assistance programs; 
and 

(G) Meets other standards that the 
state determines are appropriate. 

(iii) A state must periodically exam-
ine the books and activities of an orga-
nization it determines is a bona fide 
nonprofit organization and revoke its 
status as a bona fide nonprofit organi-
zation if it does not continue to meet 
the criteria under paragraph (e)(ii) of 
this section; 

(iv) For residential mortgage loans to 
have terms that are favorable to the 
borrower, a state must determine that 
the terms are consistent with loan 
origination in a public or charitable 
context, rather than a commercial con-
text. 

(f) A state must require an individual 
licensed in accordance with paragraphs 
(a) or (d) of this section to renew the 
loan originator license no less often 
than annually. 

§ 3400.105 Minimum loan originator li-
cense requirements. 

For an individual to be eligible for a 
loan originator license required under 
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