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amounts attributed under section
1248(c)(2)).

(2) Special rule regarding section 381.
Solely for purposes of determining the
earnings and profits (or deficit in earn-
ings and profits) attributable to stock
under this paragraph (c), the attributed
earnings and profits of a corporation
shall not include earnings and profits
that are treated as received or incurred
pursuant to section 381(c)(2)(A) and
§1.381(c)(2)-1(a).

(3) Example. (i) Facts. DC, a domestic cor-
poration, has owned all of the stock of CFC1,
a foreign corporation, since its formation on
January 1, year 1. CFC1 is an operating com-
pany that has owned all of the stock of CFC2,
a foreign corporation, since its formation on
January 1, year 1. On December 31, year 2,
CFC1 has $200 of accumulated earnings and
profits and CFC2 has a ($200) deficit in earn-
ings and profits. On December 31, year 2,
CFC2 distributes all of its assets and liabil-
ities to CFC1 in a liquidation to which sec-
tion 332 applies. From January 1, year 3,
until December 31, year 4, CFC1 accumulates
no additional earnings and profits. On De-
cember 31, year 4, DC sells its stock in CFC1.

(ii) Result. Pursuant to paragraph (c)(1) of
this section, there are no earnings and prof-
its attributable to DC’s CFC1l stock. This
amount consists of the sum of the earnings
and profits attributable to the CFC1 stock
immediately before the liquidation (100% of
the $200 accumulated earnings and profits of
CFC1 and 100% of CFC2’s ($200) deficit in
earnings and profits) and the amount of
earnings and profits accumulated after the
section 332 liquidation (see also section
1248(c)(2)).

(d) Effective/applicability date. This
section applies to income inclusions
that occur on or after July 30, 2007.

[T.D. 9345, 72 FR 41446, July 30, 2007]

§1.1249-1 Gain from certain sales or
exchanges of patents, etc., to for-
eign corporations.

(a) General rule. Section 1249 provides
that if gain is recognized from the sale
or exchange after December 31, 1962, of
a patent, an invention, model, or de-
sign (whether or not patented), a copy-
right, a secret formula or process, or
any other similar property right (not
including property such as goodwill, a
trademark, or a trade brand) to any
foreign corporation by any United
States person (as defined in section
7701(2)(30)) which controls such foreign
corporation, and if such gain would

§1.1250-1

(but for the provisions of section 1249)
be gain from the sale or exchange of a
capital asset or of property described
in section 1231, then such gain shall be
considered as gain from the sale or ex-
change of property which is neither a
capital asset nor property described in
section 1231. Section 1249 applies only
to gain recognized in taxable years be-
ginning after December 31, 1962.

(b) Control. For purposes of paragraph
(a) of this section, the term control
means, with respect to any foreign cor-
poration, the ownership, directly or in-
directly, of stock possessing more than
50 percent of the total combined voting
power of all classes of stock entitled to
vote. For purposes of the preceding
sentence, the rules for determining
ownership of stock provided by section
958 (a) and (b), and the principles for
determining percentage of total com-
bined voting power owned by United
States shareholders provided by para-
graphs (b) and (c) of §1.957-1, shall
apply.

[T.D. 6765, 29 FR 14879, Nov. 3, 1964]

§1.1250-1 Gain from dispositions of
certain depreciable realty.

(a) Dispositions after December 31,
1969—(1) Ordinary income. (i) In general,
section 1250(a)(1) provides that, upon a
disposition of an item of section 1250
property after December 31, 1969, the
applicable percentage of the lower of:

(a) The additional depreciation (as
defined in §1.1250-2) attributable to pe-
riods after December 31, 1969 in respect
of the property, or

(b) The excess of the amount realized
on a sale, exchange, or involuntary
conversion (or the fair market value of
the property on any other disposition)
over the adjusted basis of the property,

Shall be treated as gain from the sale
or exchange of property which is nei-
ther a capital asset nor property de-
scribed in section 1231 (that is, shall be
recognized as ordinary income). The
amount of such gain shall be deter-
mined separately for each item (see
subparagraph (2)(ii) of this paragraph)
of section 1250 property. If the amount
determined under (b) of this subdivi-
sion exceeds the amount determined
under (a) of this subdivision, then such
excess shall be treated as provided in
subdivision (ii) of this subparagraph.
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