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retroactively for all years for which 
the terminating event or circumstance 
giving rise to invalidity is effective, in 
which case the corporation is treated 
as if its election was valid or had not 
terminated. Alternatively, relief may 
be granted only for the period in which 
the corporation became eligible for 
subchapter S or QSub treatment, in 
which case the corporation is treated 
as a C corporation or, in the case of a 
QSub with an inadvertently terminated 
or invalid election, as a separate C cor-
poration, during the period for which 
the corporation was not eligible for its 
intended status. 

(g) Effective/applicability date. Para-
graphs (a), (b), (c), (d), and (f) of this 
section are effective on August 14, 2008. 

[T.D. 8449, 57 FR 55453, Nov. 25, 1992, as 
amended by T.D. 9422, 73 FR 47530, Aug. 14, 
2008] 

§ 1.1362–5 Election after termination. 
(a) In general. Absent the Commis-

sioner’s consent, an S corporation 
whose election has terminated (or a 
successor corporation) may not make a 
new election under section 1362(a) for 
five taxable years as described in sec-
tion 1362(g). However, the Commis-
sioner may permit the corporation to 
make a new election before the 5-year 
period expires. The corporation has the 
burden of establishing that under the 
relevant facts and circumstances, the 
Commissioner should consent to a new 
election. The fact that more than 50 
percent of the stock in the corporation 
is owned by persons who did not own 
any stock in the corporation on the 
date of the termination tends to estab-
lish that consent should be granted. In 
the absence of this fact, consent ordi-
narily is denied unless the corporation 
shows that the event causing termi-
nation was not reasonably within the 
control of the corporation or share-
holders having a substantial interest in 
the corporation and was not part of a 
plan on the part of the corporation or 
of such shareholders to terminate the 
election. 

(b) Successor corporation. A corpora-
tion is a successor corporation to a cor-
poration whose election under section 
1362 has been terminated if— 

(1) 50 percent or more of the stock of 
the corporation (the new corporation) 

is owned, directly or indirectly, by the 
same persons who, on the date of the 
termination, owned 50 percent or more 
of the stock of the corporation whose 
election terminated (the old corpora-
tion); and 

(2) Either the new corporation ac-
quires a substantial portion of the as-
sets of the old corporation, or a sub-
stantial portion of the assets of the 
new corporation were assets of the old 
corporation. 

(c) Automatic consent after certain ter-
minations. A corporation may, without 
requesting the Commissioner’s con-
sent, make a new election under sec-
tion 1362(a) before the 5-year period de-
scribed in section 1362(g) expires if the 
termination occurred because the cor-
poration— 

(1) Revoked its election effective on 
the first day of the first taxable year 
for which its election was to be effec-
tive (see § 1.1362–2(a)(2)); or 

(2) Failed to meet the definition of a 
small business corporation on the first 
day of the first taxable year for which 
its election was to be effective (see 
§ 1.1362–2(b)(2)). 

[T.D. 8449, 57 FR 55454, Nov. 25, 1992] 

§ 1.1362–6 Elections and consents. 

(a) Time and manner of making elec-
tions—(1) In general. An election state-
ment made under this section must 
identify the election being made, set 
forth the name, address, and taxpayer 
identification number of the corpora-
tion, and be signed by a person author-
ized to sign the return required to be 
filed under section 6037. 

(2) Election to be an S corporation—(i) 
Manner of making election. A small busi-
ness corporation makes an election 
under section 1362(a) to be an S cor-
poration by filing a completed Form 
2553. The election form must be filed 
with the service center designated in 
the instructions applicable to Form 
2553. The election is not valid unless all 
shareholders of the corporation at the 
time of the election consent to the 
election in the manner provided in 
paragraph (b) of this section. However, 
once a valid election is made, new 
shareholders need not consent to that 
election. 
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(ii) Time of making election—(A) In 
general. The election described in para-
graph (a)(2)(i) of this section may be 
made by a small business corporation 
at any time during the taxable year 
that immediately precedes the taxable 
year for which the election is to be ef-
fective, or during the taxable year for 
which the election is to be effective 
provided that the election is made be-
fore the 16th day of the third month of 
the year. If a corporation makes an 
election for a taxable year, and the 
election meets all the requirements of 
this section but is made during the pe-
riod beginning after the 15th day of the 
third month of the taxable year, the 
election is treated as being made for 
the following taxable year provided 
that the corporation meets all the re-
quirements of section 1361(b) at the 
time the election is made. For taxable 
years of 21⁄2 months or less, an election 
made before the 16th day of the third 
month after the first day of the taxable 
year is treated as made during that 
year. 

(B) Elections made during the first 21⁄2 
months treated as made for the following 
taxable year. A timely election made by 
a small business corporation during the 
taxable year for which it is intended to 
be effective is nonetheless treated as 
made for the following taxable year 
if— 

(1) The corporation is not a small 
business corporation during the entire 
portion of the taxable year which oc-
curs before the date the election is 
made; or 

(2) Any person who held stock in the 
corporation at any time during the 
portion of the taxable year which oc-
curs before the time the election is 
made, and who does not hold stock at 
the time the election is made, does not 
consent to the election. 

(C) Definition of month and beginning 
of the taxable year. Month means a pe-
riod commencing on the same numer-
ical day of any calendar month as the 
day of the calendar month on which 
the taxable year began and ending with 
the close of the day preceding the nu-
merically corresponding day of the suc-
ceeding calendar month or, if there is 
no corresponding day, with the close of 
the last day of the succeeding calendar 
month. In addition, the taxable year of 

a new corporation begins on the date 
that the corporation has shareholders, 
acquires assets, or begins doing busi-
ness, whichever is the first to occur. 
The existence of incorporators does not 
necessarily begin the taxable year of a 
new corporation. 

(iii) Examples. The provisions of this 
section are illustrated by the following 
examples: 

Example 1. Effective election; no prior taxable 
year. A calendar year small business corpora-
tion begins its first taxable year on January 
7, 1993. To be an S corporation beginning 
with its first taxable year, the corporation 
must make the election set forth in this sec-
tion during the period that begins January 7, 
1993, and ends before March 22, 1993. Because 
the corporation had no taxable year imme-
diately preceding the taxable year for which 
the election is to be effective, an election 
made earlier than January 7, 1993, will not be 
valid. 

Example 2. Effective election; taxable year less 
than 2 1⁄2 months. A calendar year small busi-
ness corporation begins its first taxable year 
on November 8, 1993. To be an S corporation 
beginning with its first taxable year, the cor-
poration must make the election set forth in 
this section during the period that begins 
November 8, 1993, and ends before January 23, 
1994. 

Example 3. Election effective for the following 
taxable year; ineligible shareholder. On Janu-
ary 1, 1993, two individuals and a partnership 
own all of the stock of a calendar year sub-
chapter C corporation. On January 31, 1993, 
the partnership dissolved and distributed its 
shares in the corporation to its five partners, 
all individuals. On February 28, 1993, the 
seven shareholders of the corporation con-
sented to the corporation’s election of sub-
chapter S status. The corporation files a 
properly completed Form 2533 on March 2, 
1993. The corporation is not eligible to be a 
subchapter S corporation for the 1993 taxable 
year because during the period of the taxable 
year prior to the election it had an ineligible 
shareholder. However, under paragraph 
(a)(2)(ii)(B) of this section, the election is 
treated as made for the corporation’s 1994 
taxable year. 

(3) Revocation of S election—(i) Manner 
of revoking election. To revoke an elec-
tion, the corporation files a statement 
that the corporation revokes the elec-
tion made under section 1362(a). The 
statement must be filed with the serv-
ice center where the election was prop-
erly filed. The revocation statement 
must include the number of shares of 
stock (including non-voting stock) 
issued and outstanding at the time the 
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revocation is made. A revocation may 
be made only with the consent of 
shareholders who, at the time the rev-
ocation is made, hold more than one- 
half of the number of issued and out-
standing shares of stock (including 
non-voting stock) of the corporation. 
Each shareholder who consents to the 
revocation must consent in the manner 
required under paragraph (b) of this 
section. In addition, each consent 
should indicate the number of issued 
and outstanding shares of stock (in-
cluding non-voting stock) held by each 
shareholder at the time of the revoca-
tion. 

(ii) Time of revoking election. For rules 
concerning when a revocation is effec-
tive, see § 1.1362–2(a)(2). 

(iii) Examples. The principles of this 
paragraph (a)(3) are illustrated by the 
following examples: 

Example 1. Revocation; consent of share-
holders owning more than one-half of issued 
and outstanding shares. A calendar year S 
corporation has issued an outstanding 40,000 
shares of class A voting common stock and 
20,000 shares of class B non-voting common 
stock. The corporation wishes to revoke its 
election of subchapter S status. Shareholders 
owning 11,000 shares of class A stock sign 
revocation consents. Shareholders owning 
20,000 shares of class B stock sign revocation 
consents. The corporation has obtained the 
required shareholder consent to revoke its 
subchapter S election because shareholders 
owning more than one-half of the total num-
ber of issued and outstanding shares of stock 
of the corporation consented to the revoca-
tion. 

Example 2. Effective prospective revocation. 
In June 1993, a calendar year S corporation 
determines that it will revoke its subchapter 
S election effective August 1, 1993. To do so 
it must file its revocation statement with 
consents attached on or before August 1, 
1993, and the statement must indicate that 
the revocation is intended to be effective Au-
gust 1, 1993. 

(4) Rescission of revocation—(i) Manner 
of rescinding a revocation. To rescind a 
revocation, the corporation files a 
statement that the corporation re-
scinds the revocation made under sec-
tion 1362(d)(1). The statement must be 
filed with the service center where the 
revocation was properly filed. A rescis-
sion may be made only with the con-
sent (in the manner required under 
paragraph (b)(1) of this section) of each 
person who consented to the revocation 

and of each person who became a share-
holder of the corporation within the 
period beginning on the first day after 
the date the revocation was made and 
ending on the date on which the rescis-
sion is made. 

(ii) Time of rescinding a revocation. If 
the rescission statement is filed before 
the revocation becomes effective and is 
filed with proper service center, the re-
scission is effective on the date it is so 
filed. 

(5) Election not to apply pro rata allo-
cation. To elect not to apply the pro 
rata allocation rules to an S termi-
nation year, a corporation files a state-
ment that it elects under section 
1362(e)(3) not to apply the rules pro-
vided in section 1362(e)(2). In addition 
to meeting the requirements of para-
graph (a)(1) of this section, the state-
ment must set forth the cause of the 
termination and the date thereof. The 
statement must be filed with the cor-
poration’s return for the C short year. 
This election may be made only with 
the consent of all persons who are 
shareholders of the corporation at any 
time during the S short year and all 
persons who are shareholders of the 
corporation on the first day of the C 
short year (in the manner required 
under paragraph (b)(1) of this section). 

(b) Shareholders’ consents—(1) Manner 
of consents in general. A shareholder’s 
consent required under paragraph (a) of 
this section must be in the form of a 
written statement that sets forth the 
name, address, and taxpayer identifica-
tion number of the shareholder, the 
number of shares of stock owned by the 
shareholder, the date (or dates) on 
which the stock was acquired, the date 
on which the shareholder’s taxable 
year ends, the name of the S corpora-
tion, the corporation’s taxpayer identi-
fication number, and the election to 
which the shareholder consents. The 
statement must be signed by the share-
holder under penalties of perjury. Ex-
cept as provided in paragraph (b)(3)(iii) 
of this section, the election of the cor-
poration is not valid if any required 
consent is not filed in accordance with 
the rules contained in this paragraph 
(b). The consent statement should be 
attached to the corporation’s election 
statement. 
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(2) Persons required to consent. The fol-
lowing rules apply in determining per-
sons required to consent: 

(i) Community interest in stock. When 
stock of the corporation is owned by 
husband and wife as community prop-
erty (or the income from the stock is 
community property), or is owned by 
tenants in common, joint tenants, or 
tenants by the entirety, each person 
having a community interest in the 
stock or income therefrom and each 
tenant in common, joint tenant and 
tenant by the entirety must consent to 
the election. 

(ii) Minor. The consent of a minor 
must be made by the minor or by the 
legal representative of the minor (or by 
a natural or an adoptive parent of the 
minor if no legal representative has 
been appointed). 

(iii) Estate. The consent of an estate 
must be made by an executor or admin-
istrator thereof, or by any other fidu-
ciary appointed by testamentary in-
strument or appointed by the court 
having jurisdiction over the adminis-
tration of the estate. 

(iv) Trusts. In the case of a trust de-
scribed in section 1361(c)(2)(A) (includ-
ing a trust treated under section 
1361(d)(1)(A) as a trust described in sec-
tion 1361(c)(2)(A)(i) and excepting an 
electing small business trust described 
in section 1361(c)(2)(A)(v) (ESBT)), only 
the person treated as the shareholder 
for purposes of section 1361(b)(1) must 
consent to the election. When stock of 
the corporation is held by a trust, both 
husband and wife must consent to any 
election if the husband and wife have a 
community interest in the trust prop-
erty. See paragraph (b)(2)(i) of this sec-
tion for rules concerning community 
interests in S corporation stock. In the 
case of an ESBT, the trustee and the 
owner of any portion of the trust that 
consists of the stock in one or more S 
corporations under subpart E, part I, 
subchapter J, chapter 1 of the Internal 
Revenue Code must consent to the S 
corporation election. If there is more 
than one trustee, the trustee or trust-
ees with authority to legally bind the 
trust must consent to the S corpora-
tion election. 

(3) Special rules for consent of share-
holder to election to be an S corporation— 
(i) In general. The consent of a share-

holder to an election by a small busi-
ness corporation under section 1362(a) 
may be made on Form 2553 or on a sep-
arate statement in the manner de-
scribed in paragraph (b)(1) of this sec-
tion. In addition, the separate state-
ment must set forth the name, address, 
and taxpayer identification number of 
the corporation. A shareholder’s con-
sent is binding and may not be with-
drawn after a valid election is made by 
the corporation. Each person who is a 
shareholder (including any person who 
is treated as a shareholder under sec-
tion 1361(c)(2)(B)) at the time the elec-
tion is made) must consent to the elec-
tion. If the election is made before the 
16th day of the third month of the tax-
able year and is intended to be effec-
tive for that year, each person who was 
a shareholder (including any person 
who was treated as a shareholder under 
section 1361(c)(2)(B)) at any time dur-
ing the portion of that year which oc-
curs before the time the election is 
made, and who is not a shareholder at 
the time the election is made, must 
also consent to the election. If the 
election is to be effective for the fol-
lowing taxable year, no consent need 
be filed by any shareholder who is not 
a shareholder on the date of the elec-
tion. Any person who is considered to 
be a shareholder under applicable State 
law solely by virtue of his or her status 
as an incorporator is not treated as a 
shareholder for purposes of this para-
graph (b)(3)(i). 

(ii) Examples. The principles of this 
section are illustrated by the following 
examples: 

Example 1. Effective election; shareholder 
consents. On January 1, 1993, the first day of 
its taxable year, a subchapter C corporation 
had 15 shareholders. On January 30, 1993, two 
of the C corporation’s shareholders, A and B, 
both individuals, sold their shares in the cor-
poration to P, Q, and R, all individuals. On 
March 1, 1993, the corporation filed its elec-
tion to be an S corporation for the 1993 tax-
able year. The election will be effective (as-
suming the other requirements of section 
1361(b) are met) provided that all of the 
shareholders as of March 1, 1993, as well as 
former shareholders A and B, consent to the 
election. 

Example 2. Consent of new shareholder un-
necessary. On January 1, 1993, three individ-
uals own all of the stock of a calendar year 
subchapter C corporation. On April 15, 1993, 

VerDate Mar<15>2010 09:18 May 29, 2012 Jkt 226096 PO 00000 Frm 00794 Fmt 8010 Sfmt 8010 Y:\SGML\226096.XXX 226096er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



785 

Internal Revenue Service, Treasury § 1.1362–8 

the corporation, in accordance with para-
graph (a)(2) of this section, files a properly 
completed Form 2553. The corporation an-
ticipates that the election will be effective 
beginning January 1, 1994, the first day of 
the succeeding taxable year. On October 1, 
1993, the three shareholders collectively sell 
75% of their shares in the corporation to an-
other individual. On January 1, 1994, the cor-
poration’s shareholders are the three origi-
nal individuals and the new shareholder. Be-
cause the election was valid and binding 
when made, it is not necessary for the new 
shareholder to consent to the election. The 
corporation’s subchapter S election is effec-
tive on January 1, 1994 (assuming the other 
requirements of section 1361(b) are met). 

(iii) Extension of time for filing con-
sents to an election—(A) In general. An 
election that is timely filed for any 
taxable year and that would be valid 
except for the failure of any share-
holder to file a timely consent is not 
invalid if consents are filed as required 
under paragraph (b)(3)(iii)(B) of this 
section and it is shown to the satisfac-
tion of the district director or director 
of the service center with which the 
corporation files its income tax return 
that— 

(1) There was reasonable cause for 
the failure to file the consent; 

(2) The request for the extension of 
time to file a consent is made within a 
reasonable time under the cir-
cumstances; and 

(3) The interests of the Government 
will not be jeopardized by treating the 
election as valid. 

(B) Required consents. Consents must 
be filed within the extended period of 
time as may be granted by the Internal 
Revenue Service, by all persons who— 

(1) Were shareholders of the corpora-
tion at any time during the period be-
ginning as of the date of the invalid 
election and ending on the date on 
which an extension of time is granted 
in accordance with this paragraph 
(b)(3)(iii); and 

(2) Have not previously consented to 
the election. 

[T.D. 8449, 57 FR 55454, Nov. 25, 1992, as 
amended by T.D. 8994, 67 FR 34400, May 14, 
2002] 

§ 1.1362–7 Effective dates. 
(a) In general. The provisions of 

§§ 1.1362–1 through 1.1362–6 apply to tax-
able years of corporations beginning 

after December 31, 1992. For taxable 
years to which these regulations do not 
apply, corporations and shareholders 
subject to the provisions of section 1362 
must take reasonable return positions 
taking into consideration the statute; 
its legislative history; the provisions of 
§§ 18.1362–1 through 18.1362–5 (see 26 CFR 
part 18 as contained in the CFR edition 
revised as of April 1, 1992). In addition, 
following these regulations is a reason-
able return position. See Notice 92–56, 
1992–49 I.R.B. (see § 601.601(d)(2)(ii)(b) of 
this chapter), for additional guidance 
regarding reasonable return positions 
for years to which §§ 1.362–1 through 
1.1362–6 do not apply. Section 1.1362– 
6(b)(2)(iv) is applicable for taxable 
years beginning on and after May 14, 
2002. 

(b) Special effective date for passive in-
vestment income provisions. For taxable 
years of an S corporation and all af-
fected shareholders that are not closed, 
the S corporation and all affected 
shareholders may elect to apply the 
provisions of § 1.1362–2(c)(5). To make 
the election, the corporation and all af-
fected shareholders must file a return 
or an amended return that is con-
sistent with these rules for the taxable 
year for which the election is made and 
each subsequent taxable year. For pur-
poses of this section, affected share-
holders means all shareholders who re-
ceived distributive shares of S corpora-
tion items in the taxable year for 
which the election is made and all 
shareholders of the S corporation for 
all subsequent taxable years. However, 
the Commissioner may, in appropriate 
circumstances, permit taxpayers to 
make this election even if all affected 
shareholders cannot file consistent re-
turns. 

[T.D. 8449, 57 FR 55456, Nov. 25, 1992, as 
amended by T.D. 8994, 67 FR 34401, May 14, 
2002] 

§ 1.1362–8 Dividends received from af-
filiated subsidiaries. 

(a) In general. For purposes of section 
1362(d)(3), if an S corporation holds 
stock in a C corporation meeting the 
requirements of section 1504(a)(2), the 
term passive investment income does not 
include dividends from the C corpora-
tion to the extent those dividends are 
attributable to the earnings and profits 
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