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Internal Revenue Service, Treasury § 5c.103–3 

to the computation under section 
1341(a)(5): 

(i) The tax for the taxable year with-
out the deduction described in section 
1341(a)(2); 

(ii) The tax for each prior taxable 
year (determined before adjustment 
under section 1341) for which a decrease 
in tax is computed under section 
1341(a)(5)(B); 

(iii) The decrease in tax for each 
prior taxable year computed under sec-
tion 1341(a)(5)(B), including any de-
crease resulting from a net operating 
loss or capital loss described in section 
1341(b)(4)(B); and 

(iv) The amount treated as an over-
payment of tax under section 1341(b)(1). 

(e) Time and place for filing. The appli-
cation must be filed no earlier than the 
date of filing the return for the taxable 
year of restoration and no later than 
the date 12 months from the last day of 
that taxable year. The application 
must be filed with the Internal Rev-
enue Service Center (or other office) 
where the taxpayer filed its return for 
the taxable year of restoration. 

(f) Not a claim for credit or refund. An 
application for tentative refund under 
section 6411(d) is not a claim for credit 
or refund. The principles of paragraph 
(b)(2) of § 1.6411–1 apply in determining 
the effect of an application for a ten-
tative refund. For example, the filing 
of an application for tentative refund 
under section 6411(d) is not a claim for 
credit or refund in determining wheth-
er a claim for credit or refund was 
timely filed. 

[T.D. 7672, 45 FR 8295, Feb. 7, 1980; 45 FR 
17138, Mar. 18, 1980] 

PART 5c—TEMPORARY INCOME 
TAX REGULATIONS UNDER THE 
ECONOMIC RECOVERY TAX ACT 
OF 1981 

Sec. 
5c.44F–1 Leases and qualified research ex-

penses. 
5c.103–1 Leases and capital expenditures. 
5c.103–2 Leases and industrial development 

bonds. 
5c.103–3 Leases and arbitrage. 
5c.168(f)(8)–1 Special rules for leases. 
5c.168(f)(8)–2 Election to characterize trans-

action as a section 168(f)(8) lease. 
5c.168(f)(8)–3 Requirements for lessor. 
5c.168(f)(8)–4 Minimum investment of lessor. 

5c.168(f)(8)–5 Term of lease. 
5c.168(f)(8)–6 Qualified leased property. 
5c.168(f)(8)–7 Reporting of income, deduc-

tions and investment tax credit; at risk 
rules. 

5c.168(f)(8)–8 Loss of section 168(f)(8) protec-
tion; recapture. 

5c.168(f)(8)–9 Pass-through leases—transfer 
of only the investment tax credit to a 
party other than the ultimate user of the 
property. [Reserved] 

5c.168(f)(8)–10 Leases between related par-
ties. [Reserved] 

5c.168(f)(8)–11 Consolidated returns. [Re-
served] 

5c.1305–1 Special income averaging rules for 
taxpayers otherwise required to compute 
tax in accordance with § 5c.1256–3. 

AUTHORITY: 26 U.S.C. 168(f)(8)(G) and 7805. 

SOURCE: T.D. 7791, 46 FR 51907, Oct. 23, 1981, 
unless otherwise noted. 

§ 5c.44F–1 Leases and qualified re-
search expenses. 

For purposes of section 
44F(b)(2)(A)(iii), the determination of 
whether any amount is paid or in-
curred to another person for the right 
to use personal property in the conduct 
of qualified research shall be made 
without regard to the characterization 
of the transaction as a lease under sec-
tion 168(f)(8). See § 5c.168(f)(8)–1(b). 

§ 5c.103–1 Leases and capital expendi-
tures. 

For purposes of section 103(b)(6)(D) 
and § 1.103–10(b)(2)(iv)(b), the deter-
mination of whether property is leased 
and whether property is of a type that 
is ordinarily subject to a lease shall be 
made without regard to the character-
ization of the transaction as a lease 
under section 168(f)(8). 

§ 5c.103–2 Leases and industrial devel-
opment bonds. 

For purposes of section 103(b)(2), the 
determination of whether an obligation 
constitutes an industrial development 
bond shall be made without regard to 
the characterization of the transaction 
as a lease under section 168(f)(8). 

[T.D. 7800, 46 FR 63257, Dec. 31, 1981] 

§ 5c.103–3 Leases and arbitrage. 

In the case of a sale and leaseback 
transaction qualifying under section 
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26 CFR Ch. I (4–1–12 Edition) § 5c.168(f)(8)–1 

168(f)(8), where the lessee’s rental pay-
ments are substantially equal in tim-
ing and amount to the principal and in-
terest payments on the lessor’s note, 
the arbitrage provisions of section 
103(c) and §§ 1.103–13, 1.103–14, and 1.103– 
15 shall apply to any obligations of the 
lessee (or party related to the lessee) 
without regard to the section 168(f)(8) 
lease transaction. 

[T.D. 7800, 46 FR 63257, Dec. 31, 1981] 

§ 5c.168(f)(8)–1 Special rules for leases. 

(a) In general. Section 168(f)(8) of the 
Internal Revenue Code of 1954 provides 
special rules for characterizing certain 
agreements as leases and character-
izing the parties to the agreement as 
lessors and lessees for Federal tax law 
purposes. These rules apply only with 
respect to qualified leased property. If 
all the requirements of section 168(f)(8) 
and §§ 5c.168(f)(8)–2 through 5c.168(f)(8)– 
11 are met, then the agreement shall be 
treated as a lease, and the party char-
acterized as the lessor shall be treated 
as the owner of the property. In such 
case, the lessor shall be deemed to have 
entered into the lease in the course of 
carrying on a trade or business and 
shall be allowed accelerated cost recov-
ery system (ACRS) deductions under 
section 168 and the investment tax 
credit under section 38 with respect to 
the leased property. 

(b) Exception for qualified research ex-
penditures. For purposes of section 
44F(b)(2)(A)(iii), the determination of 
whether any amount is paid or in-
curred to another person for the right 
to use personal property in the conduct 
of qualified research shall be made 
without regard to the characterization 
of the transaction as a lease under sec-
tion 168(f)(8). Thus, if a lessee would be 
considered the owner of the property 
without regard to section 168(f)(8), any 
amounts paid by the lessee under the 
lease shall not be considered amounts 
paid or incurred for the right to use the 
property. 

(c) Other factors disregarded. If an 
agreement meets the requirements of 
section 168(f)(8) and §§ 5c.168(f)(8)–2 
through 5c.168(f)(8)–11, the following 
factors will not be taken into account 
in determining whether the trans-
action is a lease: 

(1) Whether the lessor or lessee must 
take the tax benefits into account in 
order to determine that a profit is 
made from the transaction; 

(2) The fact that the lessee is the 
nominal owner of the property for 
State or local law purposes (e.g., has 
legal title to the property) and retains 
the burdens, benefits, and incidents of 
ownership (such as payment of taxes 
and maintenance charges with respect 
to the property); 

(3) Whether or not a person other 
than the lessee may be able to use the 
property after the lease term; 

(4) The fact that the property may 
(or must) be bought or sold at the end 
of the lease term at a fixed or deter-
minable price that is more or less than 
its fair market value at that time; 

(5) The fact that the lessee or related 
party has provided financing or has 
guaranteed financing for the trans-
action (other than for the lessor’s min-
imum 10 percent investment); and 

(6) The fact that the obligation of 
any person is subject to any contin-
gency or offset agreement. See, for ex-
ample, the rent and debt service offset 
in Example (2) of paragraph (e). 

An agreement that meets the require-
ments of section 168(f)(8) and 
§§ 5c.168(f)(8)–2 through 5c.168(f)(8)–11 
may be treated by the parties as a 
lease for Federal Tax law purposes 
only. Similarly, a sale by the lessee of 
the leased property to the lessor in a 
transaction where the property is 
leased back under an agreement that 
meets the requirements of section 
168(f)(8) may be treated by the parties 
as a sale for Federal tax law purposes 
only. The agreements need not comply 
with State law requirements con-
cerning transfer of title, recording, etc. 

(d) Ownership in one of the parties. 
Notwithstanding any other section, if 
neither the lessor nor the lessee would 
be the owner of the property without 
regard to section 168(f)(8), or, if any 
party with an economic interest in the 
property (other than the lessor or les-
see or any subsequent transferee of 
their interests) claims ACRS deduc-
tions or any investment tax credit with 
respect to the leased property, an elec-
tion under section 168(f)(8) with respect 
to such property shall be void as of the 
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