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certain nonqualified deferred com-
pensation plans are wages for purposes 
of sections 3121(v)(2), 3101, and 3111. The 
rules in § 31.3121(v)(2)–1 also apply to 
the special timing rule of section 
3306(r)(2). For purposes of applying the 
rules in § 31.3121(v)(2)–1 to section 
3306(r)(2) and this paragraph (a), ref-
erences to the Federal Insurance Con-
tributions Act are considered ref-
erences to the Federal Unemployment 
Tax Act (26 U.S.C. 3301 et seq.), ref-
erences to FICA are considered ref-
erences to FUTA, references to section 
3101 or 3111 are considered references to 
section 3301, references to section 
3121(v)(2) are considered references to 
section 3306(r)(2), references to section 
3121(a), (a)(5), and (a)(13) are considered 
references to section 3306(b), (b)(5), and 
(b)(10), respectively, and references to 
§ 31.3121(a)–2(a) are considered ref-
erences to § 31.3301–4. 

(b) Effective dates and transition rules. 
Except as otherwise provided, section 
3306(r)(2) applies to remuneration paid 
after December 31, 1984. Section 
31.3121(v)(2)–2 contains effective date 
rules for certain remuneration paid 
after December 31, 1983, for purposes of 
section 3121(v)(2). The rules in 
§ 31.3121(v)(2)–2 also apply to section 
3306(r)(2). For purposes of applying the 
rules in § 31.3121(v)(2)–2 to section 
3306(r)(2) and this paragraph (b), ref-
erences to section 3121(v)(2) are consid-
ered references to section 3306(r)(2), and 
references to section 3121(a)(2), (a)(3), 
or (a)(13) are considered references to 
section 3306(b)(2), (b)(3), or (b)(10), re-
spectively. In addition, references to 
§ 31.3121(v)(2)–1 are considered ref-
erences to paragraph (a) of this section. 
For purposes of applying the rules of 
§ 31.3121(v)(2)–2 to this paragraph (b)— 

(1) References to ‘‘December 31, 1983’’ 
are considered references to ‘‘December 
31, 1984’’; 

(2) References to ‘‘before 1984’’ are 
considered references to ‘‘before 1985’’; 

(3) References to ‘‘Federal Insurance 
Contributions Act’’ are considered ref-
erences to ‘‘Federal Unemployment 
Tax Act’’; and 

(4) References to ‘‘FICA’’ are consid-
ered references to ‘‘FUTA’’. 

[64 FR 4541, Jan. 29, 1999] 

§ 31.3307–1 Deductions by an employer 
from remuneration of an employee. 

Any amount deducted by an em-
ployer from the remuneration of an 
employee is considered to be a part of 
the employee’s remuneration and is 
considered to be paid to the employee 
as remuneration at the time that the 
deduction is made. It is immaterial 
that any act of Congress or the law of 
any State requires or permits such de-
ductions and the payment of the 
amount thereof to the United States, a 
State, or any political subdivision 
thereof. 

§ 31.3308–1 Instrumentalities of the 
United States specifically exempted 
from tax imposed by section 3301. 

Section 3308 makes ineffectual as to 
the tax imposed by section 3301 (with 
respect to remuneration paid after 1961 
for services performed after 1961) those 
provisions of law which grant to an in-
strumentality of the United States an 
exemption from taxation, unless such 
provisions grant a specific exemption 
from the tax imposed by section 3301 by 
an express reference to such section or 
the corresponding section of prior law. 
Thus, the general exceptions from Fed-
eral taxation granted by various stat-
utes to certain instrumentalities of the 
United States without specific ref-
erence to the tax imposed by section 
3301 or the corresponding section of 
prior law are rendered inoperative inso-
far as such exemptions relate to the 
tax imposed by section 3301. For provi-
sions relating to the exception from 
employment of services performed in 
the employ of an instrumentality of 
the United States specifically exempt-
ed from the tax imposed by section 
3301, see § 31.3306(c)(6)–1. 

[T.D. 6658, 28 FR 6641, June 27, 1963] 

Subpart E—Collection of Income 
Tax at Source 

§ 31.3401(a)–1 Wages. 

(a) In general. (1) The term ‘‘wages’’ 
means all remuneration for services 
performed by an employee for his em-
ployer unless specifically excepted 
under section 3401(a) or excepted under 
section 3402(e). 
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(2) The name by which the remunera-
tion for services is designated is imma-
terial. Thus, salaries, fees, bonuses, 
commissions on sales or on insurance 
premiums, pensions, and retired pay 
are wages within the meaning of the 
statute if paid as compensation for 
services performed by the employee for 
his employer. 

(3) The basis upon which the remu-
neration is paid is immaterial in deter-
mining whether the remuneration con-
stitutes wages. Thus, it may be paid on 
the basis of piecework, or a percentage 
of profits; and may be paid hourly, 
daily, weekly, monthly, or annually. 

(4) Generally the medium in which 
remuneration is paid is also immate-
rial. It may be paid in cash or in some-
thing other than cash, as for example, 
stocks, bonds, or other forms of prop-
erty. (See, however, § 31.3401(a)(11)–1, 
relating to the exclusion from wages of 
remuneration paid in any medium 
other than cash for services not in the 
course of the employer’s trade or busi-
ness, and § 31.3401(a)(16)–1, relating to 
the exclusion from wages of tips paid in 
any medium other than cash.) If serv-
ices are paid for in a medium other 
than cash, the fair market value of the 
thing taken in payment is the amount 
to be included as wages. If the services 
were rendered at a stipulated price, in 
the absence of evidence to the con-
trary, such price will be presumed to be 
the fair value of the remuneration re-
ceived. If a corporation transfers to its 
employees its own stock as remunera-
tion for services rendered by the em-
ployee, the amount of such remunera-
tion is the fair market value of the 
stock at the time of the transfer. 

(5) Remuneration for services, unless 
such remuneration is specifically ex-
cepted by the statute, constitutes 
wages even though at the time paid the 
relationship of employer and employee 
no longer exists between the person in 
whose employ the services were per-
formed and the individual who per-
formed them. 

Example. A is employed by R during the 
month of January 1955 and is entitled to re-
ceive remuneration of $100 for the services 
performed for R, the employer, during the 
month. A leaves the employ of R at the close 
of business on January 31, 1955. On February 
15, 1955 (when A is no longer an employee of 
R), R pays A the remuneration of $100 which 

was earned for the services performed in Jan-
uary. The $100 is wages within the meaning 
of the statute. 

(b) Certain specific items—(1) Pensions 
and retirement pay. (i) In general, pen-
sions and retired pay are wages subject 
to withholding. However, no with-
holding is required with respect to 
amounts paid to an employee upon re-
tirement which are taxable as annu-
ities under the provisions of section 72 
or 403. So-called pensions awarded by 
one to whom no services have been ren-
dered are mere gifts or gratuities and 
do not constitute wages. Those pay-
ments of pensions or other benefits by 
the Federal Government under Title 38 
of the United States Code which are ex-
cluded from gross income are not 
wages subject to withholding. 

(ii) Amounts received as retirement 
pay for service in the Armed Forces of 
the United States, the Coast and Geo-
detic Survey, or the Public Health 
Service or as a disability annuity paid 
under the provisions of section 831 of 
the Foreign Service Act of 1946, as 
amended (22) U.S.C. 1081; 60 Stat. 1021), 
are subject to withholding unless such 
pay or disability annuity is excluded 
from gross income under section 
104(a)(4), or is taxable as an annuity 
under the provisions of section 72. 
Where such retirement pay or dis-
ability annuity (not excluded from 
gross income under section 104(a)(4) 
and not taxable as an annuity under 
the provisions of section 72) is paid to 
a nonresident alien individual, with-
holding is required only in the case of 
such amounts paid to a nonresident 
alien individual who is a resident of 
Puerto Rico. 

(2) Traveling and other expenses. 
Amounts paid specifically—either as 
advances or reimbursements—for trav-
eling or other bona fide ordinary and 
necessary expenses incurred or reason-
ably expected to be incurred in the 
business of the employer are not wages 
and are not subject to withholding. 
Traveling and other reimbursed ex-
penses must be identified either by 
making a separate payment or by spe-
cifically indicating the separate 
amounts where both wages and expense 
allowances are combined in a single 
payment. For amounts that are re-
ceived by an employee on or after July 
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1, 1990, with respect to expenses paid or 
incurred on or after July 1, 1990, see 
§ 31.3401 (a)–4. 

(3) Vacation allowances. Amounts of 
so-called ‘‘vacation allowances’’ paid 
to an employee constitute wages. Thus, 
the salary of an employee on vacation, 
paid notwithstanding his absence from 
work, constitutes wages. 

(4) Dismissal payments. Any payments 
made by an employer to an employee 
on account of dismissal, that is, invol-
untary separation from the service of 
the employer, constitute wages regard-
less of whether the employer is legally 
bound by contract, statute, or other-
wise to make such payments. 

(5) Deductions by employer from remu-
neration of an employee. Any amount 
deducted by an employer from the re-
muneration of an employee is consid-
ered to be a part of the employee’s re-
muneration and is considered to be 
paid to the employee as remuneration 
at the time that the deduction is made. 
It is immaterial that any act of Con-
gress, or the law of any State or of 
Puerto Rico, requires or permits such 
deductions and the payment of the 
amounts thereof to the United States, 
a State, a Territory, Puerto Rico, or 
the District of Columbia, or any polit-
ical subdivision of any one or more of 
the foregoing. 

(6) Payment by an employer of employ-
ee’s tax, or employee’s contributions 
under a State law. The term ‘‘wages’’ in-
cludes the amount paid by an employer 
on behalf of an employee (without de-
duction from the remuneration of, or 
other reimbursement from, the em-
ployee) on account of any payment re-
quired from an employee under a State 
unemployment compensation law, or 
on account of any tax imposed upon 
the employee by any taxing authority, 
including the taxes imposed by sec-
tions 3101 and 3201. 

(7) Remuneration for services as em-
ployee of nonresident alien individual or 
foreign entity. The term ‘‘wages’’ in-
cludes remuneration for services per-
formed by a citizen or resident (includ-
ing, in regard to wages paid after Feb-
ruary 28, 1979, an individual treated as 
a resident under section 6013 (g) or (h)) 
of the United States as an employee of 
a nonresident alien individual, foreign 
partnership, or foreign corporation 

whether or not such alien individual or 
foreign entity is engaged in trade or 
business within the United States. Any 
person paying wages on behalf of a non-
resident alien individual, foreign part-
nership, or foreign corporation, not en-
gaged in trade or business within the 
United States (including Puerto Rico 
as if a part of the United States), is 
subject to all the provisions of law and 
regulations applicable with respect to 
an employer. See § 31.3401(d)–1, relating 
to the term ‘‘employer’’, and 
§ 31.3401(a)(8)(C)–1, relating to remu-
neration paid for services performed by 
a citizen of the United States in Puerto 
Rico. 

(8) Amounts paid under accident or 
health plans—(i) Amounts paid in taxable 
years beginning on or after January 1, 
1977—(a) In general. Withholding is re-
quired on all payments of amounts in-
cludible in gross income under section 
105(a) and § 1.105–1 (relating to amounts 
attributable to employer contribu-
tions), made in taxable years beginning 
on or after January 1, 1977, to an em-
ployee under an accident or health plan 
for a period of absence from work on 
account of personal injuries or sick-
ness. Payments on which withholding 
is required by this subdivision are 
wages as defined in section 3401(a), and 
the employer shall deduct and withhold 
in accordance with the requirements of 
chapter 24 of subtitle C of the Code. 
Third party payments of sick pay, as 
defined in section 3402(o) and the regu-
lations thereunder, are not wages for 
purposes of this section. 

(b) Payments made by an agent of the 
employer. (1) Payments are considered 
made by the employer if a third party 
makes the payments as an agent of the 
employer. The determining factor as to 
whether a third party is an agent of the 
employer is whether the third party 
bears any insurance risk. If the third 
party bears no insurance risk and is re-
imbursed on a cost plus fee basis, the 
third party is an agent of the employer 
even if the third party is responsible 
for making determinations of the eligi-
bility of individual employees of the 
employer for sick pay payments. If the 
third party is paid an insurance pre-
mium and not reimbursed on a cost 
plus fee basis, the third party is not an 
agent of the employer, but the third 
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party is a payor of third party sick pay 
for purposes of voluntary withholding 
from sick pay under sections 3402(o) 
and 6051(f) and the regulations there-
under. If a third party and an employer 
enter into an agency agreement as pro-
vided in paragraph (c) of § 31.6051–3 (re-
lating to statements required in case of 
sick pay paid by third parties), that 
agency agreement does not make the 
third party an agent of the employer 
for purposes of this paragraph. 

(2) Payments made by agents subject 
to this paragraph are supplemental 
wages as defined in § 31.3402(g)–1, and 
are therefore subject to the rules re-
garding withholding tax on supple-
mental wages provided in § 31.3402(g)–1. 
For purposes of those rules, unless the 
agent is also an agent for purposes of 
withholding tax from the employee’s 
regular wages, the agent may deem tax 
to have been withheld from regular 
wages paid to the employee during the 
calendar year. 

(3) This paragraph is only applicable 
to amounts paid on or after May 25, 
1983 unless the agent actually withheld 
taxes before that date. 

(c) Exceptions to withholding. (1) With-
holding is not required on payments 
that are specifically excepted under 
the numbered paragraphs of section 
3401(a) (relating to the definition of 
wages), under section 3402(e) (relating 
to included and excluded wages), or 
under section 3402(n) (relating to em-
ployees incurring no income tax liabil-
ity). 

(2) Withholding is not required on 
disability payments to the extent that 
the payments are excludable from 
gross income under section 105(d). In 
determining the excludable portion of 
the disability payments, the employer 
may assume that payments that the 
employer makes to the employee are 
the employee’s sole source of income. 
This exception applies only if the em-
ployee furnishes the employer with 
adequate verification of disability. A 
certificate from a qualified physician 
attesting that the employee is perma-
nently and totally disabled (within the 
meaning of section 105(d)) shall be 
deemed to constitute adequate 
verification. This exception does not 
affect the requirement that a state-
ment (which includes any amount paid 

under section 105(d)) be furnished under 
either section 6041 (relating to informa-
tion at source) or section 6051 (relating 
to receipts for employees) and the reg-
ulations thereunder. 

(ii) Amounts paid after December 31, 
1955 and before January 1, 1977—(a) In 
general. The term ‘‘wage continuation 
payment’’, as used in this subdivision, 
means any payment to an employee 
which is made after December 31, 1955, 
and before January 1, 1977 under a wage 
continuation plan (as defined in para-
graph (a)(2)(i) of § 1.105–4 and § 1.105–5 of 
Part 1 of this chapter (Income Tax Reg-
ulations)) for a period of absence from 
work on account of personal injuries or 
sickness, to the extent such payment is 
attributable to contributions made by 
the employer which were not includ-
able in the employee’s gross income or 
is paid by the employer. Any such pay-
ment, whether or not excluded from 
the gross income of the employee under 
section 105(d), constitutes ‘‘wages’’ (un-
less specifically excepted under any of 
the numbered paragraphs of section 
3401(a) or under section 3402(e) and 
withholding thereon is required except 
as provided in paragraphs (b)(8)(ii) (b), 
(c), and (d) of this section. 

(b) Amounts paid before January 1, 
1977, by employer for whom services are 
performed for period of absence beginning 
after December 31, 1963. (1) Withholding 
is not required upon the amount of any 
wage continuation payment for a pe-
riod of absence beginning after Decem-
ber 31, 1963, paid before January 1, 1977, 
to an employee directly by the em-
ployer for whom he performs services 
to the extent that such payment is ex-
cludable from the gross income of the 
employee under the provisions of sec-
tion 105(d) in effect with respect to 
such payments, provided the records 
maintained by the employer— 

(i) Separately show the amount of 
each such payment and the excludable 
portion thereof, and 

(ii) Contain data substantiating the 
employee’s entitlement to the exclu-
sion provided in section 105(d) with re-
spect to such amount, either by a writ-
ten statement from the employee 
specifying whether his absence from 
work during the period for which the 
payment was made was due to a per-
sonal injury or to sickness and whether 
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he was hospitalized for at least one day 
during this period; or by any other in-
formation which the employer reason-
ably believes establishes the employ-
ee’s entitlement to the exclusion under 
section 105(d). Employers shall not be 
required to ascertain the accuracy of 
any written statement submitted by an 
employee in accordance with this sub-
division (b)(1)(ii). 
For purposes of this subdivision (b)(1), 
wage continuation payments reason-
ably expected by the employer to be 
made on behalf of the employer by an-
other person shall be taken into ac-
count in determining whether the 75 
percent test contained in section 105(d) 
is met and in computing the amount of 
any wage continuation payment made 
directly by the employer for whom 
services are performed by the employee 
which is within the $75 or $100 weekly 
rate of exclusion from the gross income 
of the employee provided in section 
105(d). In making this latter computa-
tion, the amount excludable under sec-
tion 105(d) shall be applied first against 
payments reasonably expected to be 
made on behalf of the employer by the 
other person and then, to the extent 
any part of the exclusion remains, 
against the payments made directly by 
the employer. In a case in which wage 
continuation payments are not paid at 
a constant rate for the first 30 calendar 
days of the period of absence, the de-
termination of whether the 75 percent 
test contained in section 105(d) is met 
shall be based upon the length of the 
employee’s absence as of the end of the 
period for which the payment by the 
employer is made, without regard to 
the effect which any further extension 
of such absence may have upon the ex-
cludability of the payment. 

(2) The computation of the amount of 
any wage continuation payment with 
repect to which the employer may re-
frain from withholding may be illus-
trated by the following examples: 

Example 1. A, an employee of B, normally 
works Monday through Friday and has a reg-
ular weekly rate of wages of $100. On Mon-
day, November 5, 1974, A becomes ill, and as 
a result is absent from work for two weeks, 
returing to work on Monday, November 19, 
1974. A is not hospitalized. Under B’s non-
contributory wage continuation plan, A re-
ceives no benefits for the first three working 
days of absence and is paid benefits directly 

by B at the rate of $85 a week thereafter ($34 
for the last two days of the first week of ab-
sence and $85 for the second week of ab-
sence). No wage continuation payment is 
made by any other person. Since the benefits 
are entirely attributable to contributions to 
the plan by B, such benefits are wage con-
tinuation payments in their entirety. The 
wage continuation payments for the first 
seven calendar days of absence are not ex-
cludable from A’s gross income because A 
was not hospitalized for at least one day dur-
ing his period of absence, and therefore B 
must withhold with respect to such pay-
ments. Under section 105(a), the wage con-
tinuation payments attributable to absence 
after the first seven calendar days of absence 
are excludable to the extent that they do not 
exceed a rate of $75 a week. Under the prin-
ciples stated in paragraph (e)(6)(iv) of § 1.105– 
4 of this chapter (Income Tax Regulations), 
the wage continuation payments in this case 
are at a rate not in excess of 75 percent (119⁄200 
or 59.5 percent) of A’s regular weekly rate of 
wages. Accordingly, B may refrain from 
withholding with respect to $75 of the wage 
continuation payment attributable to the 
second week of absence. 

Example 2. Assume the facts in example 1 
except that A is unable to return to work 
until Monday, February 11, 1975, and that, of 
the $85 a week of wage continuation pay-
ments $35 is paid directly by B and $50 is rea-
sonably expected by B to be paid by C, an in-
surance company, on behalf of B. In such a 
case, both the $50 and the $35 payments con-
stitute wage continuation payments and the 
amount of such payments which is attrib-
utable to the first 30 calendar days of ab-
sence is at a rate not in excess of 75 percent 
(323⁄440 or 73.4 percent) of A’s regular weekly 
rate of wages. Therefore, under section 
105(d), the portion of such payments which is 
attributable to absence after the first seven 
calendar days of absence is excludable to the 
extent that it does not exceed a rate of $75 a 
week for the eighth through the thirtieth 
calendar day of absence and does not exceed 
a rate of $100 a week thereafter. B may re-
frain from withholding with repect to $25 a 
week (the amount by which the $75 max-
imum excludable amount exceeds the $50 
reasonably expected by B to be paid by C) of 
his direct payments for the eighth through 
the thirtieth calendar day of absence. There-
after, B may refrain from withholding with 
respect to the entire $35 paid directly by him 
since the maximum excludable amount ($100 
a week) exceeds the total of payments made 
by B and payments which B reasonably ex-
pects will be made by C. 

(c) Amounts paid by employer for whom 
services are performed for period of ab-
sence beginning before January 1, 1964. 
Withholding is not required upon the 
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amount of any wage continuation pay-
ment for a period of absence beginning 
before January 1, 1964, made to an em-
ployee directly by the employer for 
whom he performs services to the ex-
tent that such payment is excludable 
from the gross income of the employee 
under the provisions of section 105(d) in 
effect with respect to such payments, 
provided the records maintained by the 
employer— 

(1) Separately show the amount of 
each such payment and the excludable 
portion thereof, and 

(2) Contain data substantiating the 
employee’s entitlement to the exclu-
sion provided in section 105(d) with re-
spect to such amount, either by a writ-
ten statement from the employee 
specifying whether his absence from 
work during the period for which the 
payment was made was due to a per-
sonal injury or whether such absence 
was due to sickness, and, if the latter, 
whether he was hospitalized for at 
least one day during this period; or by 
any other information which the em-
ployer reasonably believes establishes 
the employee’s entitlement to the ex-
clusion under section 105(d). Employers 
shall not be required to ascertain the 
accuracy of the information contained 
in any written statement submitted by 
an employee in accordance with this 
paragraph (b)(8)(ii)(c)(2). For purposes 
of this paragraph (b)(8)(ii)(c), the com-
putation of the amount excludable 
form the gross income of the employee 
under section 105(d) may be made ei-
ther on the basis of the wage continu-
ation payments which are made di-
rectly by the employer for whom the 
employee performs services, or on the 
basis of such payments in conjunction 
with any wage continuation payments 
made on behalf of the employer by a 
person who is regarded as an employer 
under section 3401(d)(1). 

(d) Amounts paid before January 1, 1977 
by person other than the employer for 
whom services are performed. No tax 
shall be withheld upon any wage con-
tinuation payment made to an em-
ployee by or on behalf of a person who 
is not the employer for whom the em-
ployee performs services but who is re-
garded as an employer under section 
3401(d)(1). For example, no tax shall be 
withheld with respect to wage continu-

ation payments made on behalf of an 
employer by an insurance company 
under an accident or health policy, by 
a separate trust under an accident or 
health plan, or by a State agency from 
a sickness and disability fund main-
tained under State law. 

(e) Cross references. See sections 6001 
and 6051 and the regulations there-
under for rules with respect to the 
records which must be maintained in 
connection with wage continuation 
payments and for rules with respect to 
the statements which must be fur-
nished an employee in connection with 
wage continuation payments, respec-
tively. See also section 105 and § 1.105– 
4 of this chapter (Income Tax Regula-
tions). 

(9) Value of meals and lodging. The 
value of any meals or lodging furnished 
to an employee by his employer is not 
subject to withholding if the value of 
the meals or lodging is excludable from 
the gross income of the employee. See 
§ 1.119–1 of this chapter (Income Tax 
Regulations). 

(10) Facilities or privileges. Ordinarily, 
facilities or privileges (such as enter-
tainment, medical services, or so- 
called ‘‘courtesy’’ discounts on pur-
chases), furnished or offered by an em-
ployer to his employees generally, are 
not considered as wages subject to 
withholding if such facilities or privi-
leges are of relatively small value and 
are offered or furnished by the em-
ployer merely as a means of promoting 
the health, good will, contentment, or 
efficiency of his employees. 

(11) Tips or gratuities. Tips or gratu-
ities paid, prior to January 1, 1966, di-
rectly to an employee by a customer of 
an employer, and not accounted for by 
the employee to the employer are not 
subject to withholding. For provisions 
relating to the treatment of tips re-
ceived by an employee after December 
31, 1965, as wages, see §§ 31.3401(f)–1 and 
31.3402(k)–1. 

(12) Remuneration for services per-
formed by permanent resident of Virgin 
Islands—(i) Exemption from withholding. 
No tax shall be withheld for the United 
States under chapter 24 from a pay-
ment of wages by an employer, includ-
ing the United States or any agency 
thereof, to an employee if at the time 
of payment it is reasonable to believe 
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that the employee will be required to 
satisfy his income tax obligations with 
respect to such wages under section 
28(a) of the Revised Organic Act of the 
Virgin Islands (68 Stat. 508). That sec-
tion provides that all persons whose 
permanent residence is in the Virgin 
Islands ‘‘shall satisfy their income tax 
obligations under applicable taxing 
statutes of the United States by paying 
their tax on income derived from all 
sources both within and outside the 
Virgin Islands into the treasury of the 
Virgin Islands’’. 

(ii) Claiming exemption. If the em-
ployee furnishes to the employer a 
statement in duplicate that he expects 
to satisfy his income tax obligations 
under section 28(a) of the Revised Or-
ganic Act of the Virgin Islands with re-
spect to all wages subsequently to be 
paid to him by the employer during the 
taxable year to which the statement 
relates, the employer may, in the ab-
sence of information to the contrary, 
rely on such statement as establishing 
reasonable belief that the employee 
will so satisfy his income tax obliga-
tions. The employee’s statement shall 
identify the taxable year to which it 
relates, and both the original and the 
duplicate copy thereof shall be signed 
and dated by the employee. 

(iii) Disposition of statement. The 
original of the statement shall be re-
tained by the employer. The duplicate 
copy of the statement shall be sent by 
the employer to the Director of Inter-
national Operations, Washington, D.C. 
20225, on or before the last day of the 
calendar year in which the employer 
receives the statement from the em-
ployee. 

(iv) Applicability of subparagraph. This 
subparagraph has no application with 
respect to any payment of remunera-
tion which is not subject to with-
holding by reason of any other provi-
sion of the regulations in this subpart. 

(13) Federal employees resident in Puer-
to Rico. Except as provided in para-
graph (d) of § 31.3401(a)(6)–1, the term 
‘‘wages’’ includes remuneration for 
services performed by a nonresident 
alien individual who is a resident of 
Puerto Rico if such services are per-
formed as an employee of the United 
States or any agency thereof. The 
place where the services are performed 

is immaterial for purposes of this sub-
paragraph. 

(14) Supplemental unemployment com-
pensation benefits. (i) Supplemental un-
employment compensation benefits 
paid to an individual after December 
31, 1970, shall be treated (for purposes 
of the provisions of Subparts E, F, and 
G of this part which relate to with-
holding of income tax) as if they were 
wages, to the extent such benefits are 
includible in the gross income of such 
individual. 

(ii) For purposes of this subpara-
graph, the term ‘‘supplemental unem-
ployment compensation benefits’’ 
means amounts which are paid to an 
employee, pursuant to a plan to which 
the employer is a party, because of the 
employee’s involuntary separation 
from the employment of the employer, 
whether or not such separation is tem-
porary, but only when such separation 
is one resulting directly from a reduc-
tion in force, the discontinuance of a 
plant or operation, or other similar 
conditions. 

(iii) For the meanings of the terms 
‘‘involuntary separation from the em-
ployment of the employer’’ and ‘‘other 
similar conditions’’, see subparagraphs 
(3) and (4) of § 1.501(c)(17)–1(b) of this 
chapter (Income Tax Regulations). 

(iv) As used in this subparagraph, the 
term ‘‘employee’’ means an employee 
within the meaning of paragraph (a) of 
§ 31.3401(c)–1, the term ‘‘employer’’ 
means an employer within the meaning 
of paragraph (a) of § 31.3401(d)–1, and 
the term ‘‘employment’’ means em-
ployment as defined under the usual 
common law rules. 

(v) References in this chapter to 
wages as defined in section 3401(a) shall 
be deemed to refer also to supple-
mental unemployment compensation 
benefits which are treated under this 
subparagraph as if they were wages. 

(15) Split-dollar life insurance arrange-
ments. See § 1.61–22 of this chapter for 
rules relating to the treatment of split- 
dollar life insurance arrangements. 

(c) Geographical definitions. For defi-
nition of the term ‘‘United States’’ and 
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for other geographical definitions re-
lating to the Continental Shelf see sec-
tion 638 and § 1.638–1 of this chapter. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6654, 28 FR 5251, May 28, 
1963; T.D. 6908, 31 FR 16775, Dec. 31, 1966; T.D. 
7001, 34 FR 1000, Jan. 23, 1969; T.D. 7068, 35 FR 
17328, Nov. 11, 1970; T.D. 7277, 38 FR 12742, 
May 15, 1973; T.D. 7493, 42 FR 33728, July 1, 
1977; T.D. 7670, 45 FR 6932, Jan. 31, 1980; T.D. 
7888, 48 FR 17587, Apr. 25, 1983; T.D. 8276, 54 
FR 51028, Dec. 12, 1989; T.D. 8324, 55 FR 51697, 
Dec. 17, 1990; T.D. 9092, 68 FR 54361, Sept. 17, 
2003; T.D. 9276, 71 FR 42054, July 25, 2006] 

§ 31.3401(a)–1T Question and answer 
relating to the definition of wages 
in section 3401(a) (Temporary). 

The following question and answer 
relates to the definition of wages in 
section 3401(a) of the Internal Revenue 
Code of 1954, as amended by section 
531(d)(4) of the Tax Reform Act of 1984 
(98 Stat. 886): 

Q–1: Are fringe benefits included in 
the definition of ‘‘wages’’ under section 
3401(a)? 

A–1: Yes, unless specifically excluded 
from the definition of ‘‘wages’’ pursu-
ant to section 3401(a) (1) through (20). 
For example, a fringe benefit provided 
to or on behalf of an employee is ex-
cluded from the definition of ‘‘wages’’ 
if at the time such benefit is provided 
it is reasonable to believe that the em-
ployee will be able to exclude such ben-
efit from income under section 117 or 
132. 

[T.D. 8004, 50 FR 756, Jan. 7, 1985] 

§ 31.3401(a)–2 Exclusions from wages. 
(a) In general. (1) The term ‘‘wages’’ 

does not include any remuneration for 
services performed by an employee for 
his employer which is specifically ex-
cepted from wages under section 
3401(a). 

(2) The exception attaches to the re-
muneration for services performed by 
an employee and not to the employee 
as an individual; that is, the exception 
applies only to the remuneration in an 
excepted category. 

Example. A is an individual who is em-
ployed part time by B to perform domestic 
service in his home (see § 31.3401(a)(3)–1). A is 
also employed by C part time to perform 
services as a clerk in a department store 
owned by him. While no withholding is re-
quired with respect to A’s remuneration for 

services performed in the employ of B (the 
remuneration being excluded from wages), 
the exception does not embrace the remu-
neration for services performed by A in the 
employ of C and withholding is required with 
respect to the wages for such services. 

(3) For provisions relating to the cir-
cumstances under which remuneration 
which is excepted is nevertheless 
deemed to be wages, and relating to the 
circumstances under which remunera-
tion which is not excepted is neverthe-
less deemed not to be wages, see 
§ 31.3402(e)–1. 

(4) For provisions relating to pay-
ments with respect to which a vol-
untary withholding agreement is in ef-
fect, which are not defined as wages in 
section 3401(a) but which are neverthe-
less deemed to be wages, see 
§§ 31.3401(a)–3 and 31.3402(p)–1. 

(b) Fees paid a public official. (1) Au-
thorized fees paid to public officials 
such as notaries public, clerks of 
courts, sheriffs, etc., for services ren-
dered in the performance of their offi-
cial duties are excepted from wages 
and hence are not subject to with-
holding. However, salaries paid such of-
ficials by the Government, or by a Gov-
ernment agency or instrumentality, 
are subject to withholding. 

(2) Amounts paid to precinct workers 
for services performed at election 
booths in State, county, and municipal 
elections and fees paid to jurors and 
witnesses are in the nature of fees paid 
to public officials and therefore are not 
subject to withholding. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6654, 28 FR 5251, May 28, 
1963; T.D. 7096, 36 FR 5216, Mar. 18, 1971] 

§ 31.3401(a)–3 Amounts deemed wages 
under voluntary withholding agree-
ments. 

(a) In general. Notwithstanding the 
exceptions to the definition of wages 
specified in section 3401(a) and the reg-
ulations thereunder, the term ‘‘wages’’ 
includes the amounts described in 
paragraph (b)(1) of this section with re-
spect to which there is a voluntary 
withholding agreement in effect under 
section 3402(p). References in this chap-
ter to the definition of wages contained 
in section 3401(a) shall be deemed to 
refer also to this section (§ 31.3401(a)–3). 
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(b) Remuneration for services. (1) Ex-
cept as provided in subparagraph (2) of 
this paragraph, the amounts referred 
to in paragraph (a) of this section in-
clude any remuneration for services 
performed by an employee for an em-
ployer which, without regard to this 
section, does not constitute wages 
under section 3401(a). For example, re-
muneration for services performed by 
an agricultural worker or a domestic 
worker in a private home (amounts 
which are specifically excluded from 
the definition of wages by section 
3401(a) (2) and (3), respectively) are 
amounts with respect to which a vol-
untary withholding agreement may be 
entered into under section 3402(p). See 
§§ 31.3401(c)–1 and 31.3401(d)–1 for the 
definitions of ‘‘employee’’ and ‘‘em-
ployer’’. 

(2) For purposes of this paragraph, re-
muneration for services shall not in-
clude amounts not subject to with-
holding under § 31.3401(a)–1(b)(12) (relat-
ing to remuneration for services per-
formed by a permanent resident of the 
Virgin Islands), § 31.3401(a)–2(b) (relat-
ing to fees paid to a public official), 
section 3401(a)(5) (relating to remu-
neration for services for foreign gov-
ernment or international organiza-
tion), section 3401(a)(8)(B) (relating to 
remuneration for services performed in 
a possession of the United States 
(other than Puerto Rico) by citizens of 
the United States), section 3401(a)(8)(C) 
(relating to remuneration for services 
performed in Puerto Rico by citizens of 
the United States), section 3401(a)(11) 
(relating to remuneration other than 
in cash for service not in the course of 
employer’s trade or business), section 
3401(a)(12) (relating to payments from 
or to certain tax-exempt trusts, or 
under or to certain annuity plans or 
bond purchase plans), section 
3401(a)(14) (relating to group-term life 
insurance), section 3401(a)(15) (relating 
to moving expenses), or section 
3401(a)(16)(A) (relating to tips paid in 
any medium other than cash). 

[T.D. 7096, 36 FR 5216, Mar. 18, 1971] 

§ 31.3401(a)–4 Reimbursements and 
other expense allowance amounts. 

(a) When excluded from wages. If a re-
imbursement or other expense allow-
ance arrangement meets the require-

ments of section 62(c) of the Code and 
§ 1.62–2 and the expenses are substan-
tiated within a reasonable period of 
time, payments made under the ar-
rangement that do not exceed the sub-
stantiated expenses are treated as paid 
under an accountable plan and are not 
wages. In addition, if both wages and 
the reimbursement or other expense al-
lowance are combined in a single pay-
ment, the reimbursement or other ex-
pense allowance must be identified ei-
ther by making a separate payment or 
by specifically identifying the amount 
of the reimbursement or other expense 
allowance. 

(b) When included in wages—(1) Ac-
countable plans—(i) General rule. Except 
as provided in paragraph (b)(1)(ii) of 
this section, if a reimbursement or 
other expense allowance arrangement 
satisfies the requirements of section 
62(c) and § 1.62–2, but the expenses are 
not substantiated within a reasonable 
period of time or amounts in excess of 
the substantiated expenses are not re-
turned within a reasonable period of 
time, the amount paid under the ar-
rangement in excess of the substan-
tiated expenses is treated as paid under 
a nonaccountable plan, is included in 
wages, and is subject to withholding 
and payment of employment taxes no 
later than the first payroll period fol-
lowing the end of the reasonable pe-
riod. 

(ii) Per diem or mileage allowances. If a 
reimbursement or other expense allow-
ance arrangement providing a per diem 
or mileage allowance satisfies the re-
quirements of section 62(c) and § 1.62–2, 
but the allowance is paid at a rate for 
each day or mile of travel that exceeds 
the amount of the employee’s expenses 
deemed substantiated for a day or mile 
of travel, the excess portion is treated 
as paid under a nonaccountable plan 
and is included in wages. In the case of 
a per diem or mileage allowance paid 
as a reimbursement, the excess portion 
is subject to withholding and payment 
of employment taxes when paid. In the 
case of a per diem or mileage allowance 
paid as an advance, the excess portion 
is subject to withholding and payment 
of employment taxes no later than the 
first payroll period following the pay-
roll period in which the expenses with 
respect to which the advance was paid 
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(i.e., the days or miles of travel) are 
substantiated. The Commissioner may, 
in his discretion, prescribe special 
rules in pronouncements of general ap-
plicability regarding the timing of 
withholding and payment of employ-
ment taxes on per diem and mileage al-
lowances. 

(2) Nonaccountable plans. If a reim-
bursement or other expense allowance 
arrangement does not satisfy the re-
quirements of section 62(c) and § 1.62–2 
(e.g., the arrangement does not require 
expenses to be substantiated or require 
amounts in excess of the substantiated 
expenses to be returned), all amounts 
paid under the arrangement are treated 
as paid under a nonaccountable plan, 
are included in wages, and are subject 
to withholding and payment of employ-
ment taxes when paid. 

(c) Withholding rate. Payments made 
under reimbursement or other expense 
allowance arrangements that are sub-
ject to income tax withholding are sup-
plemental wages as defined in 
§ 31.3402(g)–1. Accordingly, withholding 
on such supplemental wages is cal-
culated under the rules provided with 
respect to supplemental wages in 
§ 31.3402(g)–1. 

(d) Effective dates. This section gen-
erally applies to payments made under 
reimbursement or other expense allow-
ance arrangements received by an em-
ployee on or after July 1, 1990, with re-
spect to expenses paid or incurred on or 
after July 1, 1990. Paragraph (b)(1)(ii) of 
this section applies to payments made 
under reimbursement or other expense 
allowance arrangements received by an 
employee on or after January 1, 1991, 
with respect to expenses paid or in-
curred on or after January 1, 1991. 

[T.D. 8324, 55 FR 51698, Dec. 17, 1990, as 
amended by T.D. 9276, 71 FR 42054, July 25, 
2006] 

§ 31.3401(a)(1)–1 Remuneration of 
members of the Armed Forces of 
the United States for active service 
in combat zone or while hospital-
ized as a result of such service. 

Remuneration paid for active service 
as a member of the Armed Forces of 
the United States performed in a 
month during any part of which such 
member served in a combat zone (as de-
termined under section 112) or is hos-

pitalized at any place as a result of 
wounds, disease, or injury incurred 
while serving in such a combat zone is 
excepted from wages and is, therefore, 
not subject to withholding. The excep-
tion with respect to hospitalization is 
applicable, however, only if during all 
of such month there are combatant ac-
tivities in some combat zone (as deter-
mined under section 112). See § 1.112–1 
of this chapter (Income Tax Regula-
tions). 

§ 31.3401(a)(2)–1 Agricultural labor. 
The term ‘‘wages’’ does not include 

remuneration for services which con-
stitute agricultural labor as defined in 
section 3121(g). For regulations relat-
ing to the definition of the term ‘‘agri-
cultural labor’’, see § 31.3121(g)–1. 

§ 31.3401(a)(3)–1 Remuneration for do-
mestic service. 

(a) In a private home. (1) Remunera-
tion paid for services of a household 
nature performed by an employee in or 
about a private home of the person by 
whom he is employed is excepted from 
wages and hence is not subject to with-
holding. A private home is a fixed place 
of abode of an individual or family. A 
separate and distinct dwelling unit 
maintained by an individual in an 
apartment house, hotel, or other simi-
lar establishment may constitute a pri-
vate home. If a dwelling house is used 
primarily as a boarding or lodging 
house for the purpose of supplying 
board or lodging to the public as a 
business enterprise, it is not a private 
home, and the remuneration paid for 
services performed therein is not with-
in the exception. 

(2) In general, services of a household 
nature in or about a private home in-
clude services performed by cooks, 
waiters, butlers, housekeepers, govern-
esses, maids, valets, baby sitters, jani-
tors, laundresses, furnacemen, care-
takers, handymen, gardeners, footmen, 
grooms, and chauffeurs of automobiles 
for family use. 

(b) In a local college club or local chap-
ter of a college fraternity or sorority. (1) 
Remuneration paid for services of a 
household nature performed by an em-
ployee in or about the club rooms or 
house of a local college club or of a 
local chapter of a college fraternity or 
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sorority by which he is employed is ex-
cepted from wages and hence is not 
subject to withholding. A local college 
club or local chapter of a college fra-
ternity or sorority does not include an 
alumni club or chapter. If the club 
rooms or house of a local college club 
or local chapter of a college fraternity 
or sorority is used primarily for the 
purpose of supplying board or lodging 
to students or the public as a business 
enterprise, the remuneration paid for 
services performed therein is not with-
in the exception. 

(2) In general, services of a household 
nature in or about the club rooms or 
house of a local college club or local 
chapter of a college fraternity or soror-
ity include services rendered by cooks, 
waiters, butlers, maids, janitors, laun-
dresses, furnacemen, handymen, gar-
deners, housekeepers, and house-
mothers. 

(c) Remuneration not excepted. Remu-
neration paid for services not of a 
household nature, such as services per-
formed as a private secretary, tutor, or 
librarian, even though performed in the 
employer’s private home or in a local 
college club or local chapter of a col-
lege fraternity or sorority, is not with-
in the exception. Remuneration paid 
for services of a household nature is 
not within the exception if performed 
in or about rooming, or lodging houses, 
boarding houses, clubs (except local 
college clubs), hotels, hospitals, elee-
mosynary institutions, or commercial 
offices or establishments. 

§ 31.3401(a)(4)–1 Cash remuneration 
for service not in the course of em-
ployer’s trade or business. 

(a) Cash remuneration paid for serv-
ices not in the course of the employer’s 
trade or business performed by an em-
ployee for an employer in a calendar 
quarter is excepted from wages and 
hence is not subject to withholding un-
less— 

(1) The cash remuneration paid for 
such services performed by the em-
ployee for the employer in the calendar 
quarter is $50 or more; and 

(2) Such employee is regularly em-
ployed in the calendar quarter by such 
employer to perform such services. 
Unless the tests set forth in both para-
graphs (a)(1) and (2) of this section are 

met, cash remuneration for service not 
in the course of the employer’s trade or 
business is excluded from wages. (For 
provisions relating to the exclusion 
from wages of remuneration paid in 
any medium other than cash for serv-
ices not in the course of the employer’s 
trade or business, see § 31.3401(a)(11)–1.) 

(b) The term ‘‘services not in the 
course of the employer’s trade or busi-
ness’’ includes services that do not pro-
mote or advance the trade or business 
of the employer. As used in this sec-
tion, the term does not include service 
not in the course of the employer’s 
trade or business performed on a farm 
operated for profit or domestic service 
in a private home, local college club, or 
local chapter of a college fraternity or 
sorority. Accordingly, this exception 
does not apply with respect to remu-
neration which is excepted from wages 
under section 3401(a)(2) or section 
3401(a)(3) (see §§ 31.3401(a)(2)–1 and 
31.3401(a)(3)–1, respectively). Remu-
neration paid for service performed for 
a corporation does not come within the 
exception. 

(c) The test relating to cash remu-
neration of $50 or more is based on the 
remuneration earned during a calendar 
quarter rather than on the remunera-
tion paid in a calendar quarter. How-
ever, for purposes of determining 
whether the test is met, it is also re-
quired that the remuneration be paid, 
although it is immaterial when the re-
muneration is paid. Furthemore, in de-
termining whether $50 or more has 
been paid for service not in the course 
of the employer’s trade or business, 
only cash remuneration for such serv-
ice shall be taken into account. The 
term ‘‘cash remuneration’’ includes 
checks and other monetary media of 
exchange. Remuneration paid in any 
other medium, such as lodging, food, or 
other goods or commodities, is dis-
regarded in determining whether the 
cash-remuneration test is met. 

(d) For purposes of this exception, an 
individual is deemed to be regularly 
employed by an employer during a cal-
endar quarter only if— 

(1) Such individual performs service 
not in the course of the employer’s 
trade or business for such employer for 
some portion of the day on at least 24 
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days (whether or not consecutive) dur-
ing such calendar quarter; or 

(2) Such individual was regularly em-
ployed (as determined under paragraph 
(d)(1) of this section) by such employer 
in the performance of service not in the 
course of the employer’s trade or busi-
ness during the preceding calendar 
quarter. 

(e) In determining whether an em-
ployee has performed service not in the 
course of the employer’s trade or busi-
ness on at least 24 days during a cal-
endar quarter, there shall be counted 
as one day— 

(1) Any day or portion thereof on 
which the employee actually performs 
such service; and 

(2) Any day or portion thereof on 
which the employee does not perform 
service of the prescribed character but 
with respect to which cash remunera-
tion is paid or payable to the employee 
for such service, such as a day on 
which the employee is sick or on vaca-
tion. 
An employee who on a particular day 
reports for work and, at the direction 
of his employer, holds himself in readi-
ness to perform service not in the 
course of the employer’s trade or busi-
ness shall be considered to be engaged 
in the actual performance of such serv-
ice on that day. For purposes of this 
exception, a day is a continuous period 
of 24 hours commencing at midnight 
and ending at midnight. 

§ 31.3401(a)(5)–1 Remuneration for 
services for foreign government or 
international organization. 

(a) Services for foreign government. (1) 
Remuneration paid for services per-
formed as an employee of a foreign 
government is excepted from wages and 
hence is not subject to withholding. 
The exception includes not only remu-
neration paid for services performed by 
ambassadors, ministers, and other dip-
lomatic officers and employees but also 
remuneration paid for services per-
formed as a consular or other officer or 
employee of a foreign government or as 
a nondiplomatic representative of such 
a government. However, the exception 
does not include remuneration for serv-
ices performed for a corporation cre-
ated or organized in the United States 
or under the laws of the United States 

or any State (including the District of 
Columbia or the Territory of Alaska or 
Hawaii) or of Puerto Rico even though 
such corporation is wholly owned by 
such a government. 

(2) The citizenship or residence of the 
employee and the place where the serv-
ices are performed are immaterial for 
purposes of the exception. 

(b) Services for international organiza-
tion. (1) Subject to the provisions of 
section 1 of the International Organiza-
tions Immunities Act (22 U.S.C. 288), 
remuneration paid for services per-
formed within or without the United 
States by an employee for an inter-
national organization as defined in sec-
tion 7701(a)(18) is excepted from wages 
and hence is not subject to with-
holding. The term ‘‘employee’’ as used 
in the preceding sentence includes not 
only an employee who is a citizen or 
resident of the United States but also 
an employee who is a nonresident alien 
individual. The term ‘‘employee’’ also 
includes an officer. An organization 
designated by the President through 
appropriate Executive order as entitled 
to enjoy the privileges, exemptions, 
and immunities provided in the Inter-
national Organizations Immunities Act 
may enjoy the benefits of the exclusion 
from wages with respect to remunera-
tion paid for services performed for 
such organization prior to the date of 
the issuance of such Executive order, if 
(i) the Executive order does not provide 
otherwise and (ii) the organization is a 
public international organization in 
which the United States participates, 
pursuant to a treaty or under the au-
thority of an act of Congress author-
izing such participation or making an 
appropriation for such participation, at 
the time such services are performed. 

(2) Section 7701(a)(18) provides as fol-
lows: 

SEC. 7701. Definitions. (a) When used in this 
title, where not otherwise distinctly ex-
pressed or manifestly incompatible with the 
intent thereof— 

* * * * * 

(18) International organization. The term 
‘‘international organization’’ means a public 
international organization entitled to enjoy 
privileges, exemptions, and immunities as an 
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international organization under the Inter-
national Organizations Immunities Act (22 
U.S.C. 288–288f). 

(3) Section 1 of the International Or-
ganizations Immunities Act provides as 
follows: 

SECTION 1. [International Organizations Im-
munities Act.] For the purposes of this title 
[International Organizations Immunities 
Act], the term ‘‘international organization’’ 
means a public international organization in 
which the United States participates pursu-
ant to any treaty or under the authority of 
any Act of Congress authorizing such par-
ticipation or making an appropriation for 
such participation, and which shall have 
been designated by the President through ap-
propriate Executive order as being entitled 
to enjoy the privileges, exemptions, and im-
munities herein provided. The President 
shall be authorized, in the light of the func-
tions performed by any such international 
organization, by appropriate Executive order 
to withhold or withdraw from any such orga-
nization or its officers or employees any of 
the privileges, exemption, and immunities 
provided for in this title (including the 
amendments made by this title) or to condi-
tion or limit the enjoyment by any such or-
ganization or its officers or employees of any 
such privilege, exemption, or immunity. The 
President shall be authorized, if in his judg-
ment such action should be justified by rea-
son of the abuse by an international organi-
zation or its officers and employees of the 
privileges, exemptions, and immunities here-
in provided or for any other reason, at any 
time to revoke the designation of any inter-
national organization under this section, 
whereupon the international organization in 
question shall cease to be classed as an inter-
national organization for the purposes of 
this title. 

§ 31.3401(a)(6)–1 Remuneration for 
services of nonresident alien indi-
viduals. 

(a) In general. All remuneration paid 
after December 31, 1966, for services 
performed by a nonresident alien indi-
vidual, if such remuneration otherwise 
constitutes wages within the meaning 
of § 31.3401(a)–1 and if such remunera-
tion is effectively connected with the 
conduct of a trade or business within 
the United States, is subject to with-
holding under section 3402 unless ex-
cepted from wages under this section. 
In regard to wages paid under this sec-
tion after February 28, 1979, the term 
‘‘nonresident alien individual’’ does not 
include a nonresident alien individual 

treated as a resident under section 6013 
(g) or (h). 

(b) Remuneration for services performed 
outside the United States. Remuneration 
paid to a nonresident alien individual 
(other than a resident of Puerto Rico) 
for services performed outside the 
United States is excepted from wages 
and hence is not subject to with-
holding. 

(c) Remuneration for services of resi-
dents of Canada or Mexico who enter and 
leave the United States at frequent inter-
vals—(1) Transportation service. Remu-
neration paid to a nonresident alien in-
dividual who is a resident of Canada or 
Mexico and who, in the performance of 
his duties in transportation service be-
tween points in the United States and 
points in such foreign country, enters 
and leaves the United States at fre-
quent intervals, is excepted from wages 
and hence is not subject to with-
holding. This exception applies to per-
sonnel engaged in railroad, bus, truck, 
ferry, steamboat, aircraft, or other 
transportation services and applies 
whether the employer is a domestic or 
foreign entity. Thus, the remuneration 
of a nonresident alien individual who is 
a resident of Canada and an employee 
of a domestic railroad, for services as a 
member of the crew of a train oper-
ating between points in Canada and 
points in the United States, is not sub-
ject to withholding under section 3402. 

(2) Service on international projects. 
Remuneration paid to a nonresident 
alien individual who is a resident of 
Canada or Mexico and who, in the per-
formance of his duties in connection 
with the construction, maintenance, or 
operation of a waterway, viaduct, dam, 
or bridge traversed by, or traversing, 
the boundary between the United 
States and Canada or the boundary be-
tween the United States and Mexico, as 
the case may be, enters and leaves the 
United States at frequent intervals, is 
excepted from wages and hence is not 
subject to withholding. Thus, the re-
muneration of a nonresident alien indi-
vidual who is a resident of Canada, for 
services as an employee in connection 
with the construction, maintenance, or 
operation of the Saint Lawrence Sea-
way and who, in the performance of 
such services, enters and leaves the 
United States at frequent intervals, is 
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not subject to withholding under sec-
tion 3402. 

(3) Limitation. The exceptions pro-
vided by this paragraph do not apply to 
the remuneration of a resident of Can-
ada or of Mexico who is employed whol-
ly within the United States as, for ex-
ample, where such a resident is em-
ployed to perform service at a fixed 
point or points in the United States, 
such as a factory, store, office, or des-
ignated area or areas within the United 
States, and who commutes from his 
home in Canada or Mexico, in the pur-
suit of his employment within the 
United States. 

(4) Certificate required. In order for an 
exception provided by this paragraph 
to apply for any taxable year, the non-
resident alien employee must furnish 
his employer a statement in duplicate 
for the taxable year setting forth the 
employee’s name, address, and tax-
payer identifying number, and certi-
fying (i) that he is not a citizen or resi-
dent of the United States, (ii) that he 
is a resident of Canada or Mexico, as 
the case may be, and (iii) that he ex-
pects to meet the requirements of para-
graph (c)(1) or (2) of this section with 
respect to remuneration to be paid dur-
ing the taxable year in respect of which 
the statement is filed. The statement 
shall be dated, shall identify the tax-
able year to which it relates, shall be 
signed by the employee, and shall con-
tain, or be verified by, a written dec-
laration that it is made under the pen-
alties of perjury. No particular form is 
prescribed for this statement. The du-
plicate copy of each statement filed 
during any calendar year pursuant to 
this paragraph shall be forwarded by 
the employer with, and attached to, 
the Form 1042S required by paragraph 
(c) of § 1.1461–2 with respect to such re-
muneration for such calendar year. 

(d) Remuneration for services performed 
by residents of Puerto Rico. (1) Remu-
neration paid for services performed in 
Puerto Rico by a nonresident alien in-
dividual who is a resident of Puerto 
Rico for an employer (other than the 
United States or any agency thereof) is 
excepted from wages and hence is not 
subject to withholding. 

(2) Remuneration paid for services 
performed outside the United States 
but not in Puerto Rico by a non-

resident alien individual who is a resi-
dent of Puerto Rico for an employer 
(other than the United States or any 
agency thereof) is excepted from wages 
and hence is not subject to withholding 
if such individual does not expect to be 
a resident of Puerto Rico during the 
entire taxable year. In order for the ex-
ception provided by this subparagraph 
to apply for any taxable year, the non-
resident alien employee must furnish 
his employer a statement for the tax-
able year setting forth the employee’s 
name and address and certifying (i) 
that he is not a citizen or resident of 
the United States and (ii) that he is a 
resident of Puerto Rico but does not 
expect to be a resident of Puerto Rico 
during the entire taxable year. The 
statement shall be dated, shall identify 
the taxable year to which it relates, 
shall be signed by the employee, and 
shall contain, or be verified by, a writ-
ten declaration that it is made under 
the penalties of perjury. No particular 
form is prescribed for this statement. 

(3) Remuneration paid for services 
performed outside the United States by 
a nonresident alien individual who is a 
resident of Puerto Rico as an employee 
of the United States or any agency 
thereof is excepted from wages and 
hence is not subject to withholding if 
such individual does not expect to be a 
resident of Puerto Rico during the en-
tire taxable year. In order for the ex-
ception provided by this subparagraph 
to apply for any taxable year, the non-
resident alien employee must furnish 
his employer a statement for the tax-
able year setting forth the employee’s 
name and address and certifying (i) 
that he is not a citizen or resident of 
the United States and (ii) that he is a 
resident of Puerto Rico but does not 
expect to be a resident of Puerto Rico 
during the entire taxable year. This 
statement shall be dated, shall identify 
the taxable year to which it relates, 
shall be signed by the employee, and 
shall contain, or be verified by, a writ-
ten declaration that it is made under 
the penalties of perjury. No particular 
form is prescribed for this statement. 

(e) Exemption from income tax for remu-
neration paid for services performed be-
fore January 1, 2001. Remuneration paid 
for services performed within the 
United States by a nonresident alien 
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individual before January 1, 2001, is ex-
cepted from wages and hence is not 
subject to withholding if such remu-
neration is, or will be, exempt from in-
come tax imposed by chapter 1 of the 
Internal Revenue Code by reason of a 
provision of the Internal Revenue Code 
or an income tax convention to which 
the United States is a party. In order 
for the exception provided by this para-
graph to apply for any taxable year, 
the nonresident alien employee must 
furnish his employer a statement in 
duplicate for the taxable year setting 
forth the employee’s name, address, 
and taxpayer identifying number, and 
certifying (1) that he is not a citizen or 
resident of the United States, (2) that 
the remuneration to be paid to him 
during the taxable year is, or will be, 
exempt from the tax imposed by chap-
ter 1 of the Code, and (3) the reason 
why such remuneration is so exempt 
from tax. If the remuneration is 
claimed to be exempt from tax by rea-
son of a provision of an income tax 
convention to which the United States 
is a party, the statement shall also in-
dicate the provision and tax conven-
tion under which the exemption is 
claimed, the country of which the em-
ployee is a resident, and sufficient 
facts to justify the claim to exemption. 
The statement shall be dated, shall 
identify the taxable year for which it is 
to apply and the remuneration to 
which it relates, shall be signed by the 
employee, and shall contain, or be 
verified by, a written declaration that 
it is made under the penalties of per-
jury. No particular form is prescribed 
for this statement. The duplicate copy 
of each statement filed during any cal-
endar year pursuant to this paragraph 
shall be forwarded by the employer 
with, and attached to, the Form 1042S 
required by paragraph (c) of § 1.1461–2 
with respect to such remuneration for 
such calendar year. 

(f) Exemption from income tax for remu-
neration paid for services performed after 
December 31, 2000. Remuneration paid 
for services performed within the 
United States by a nonresident alien 
individual after December 31, 2000, is 
excepted from wages and hence is not 
subject to withholding if such remu-
neration is, or will be, exempt from the 
income tax imposed by chapter 1 of the 

Internal Revenue Code by reason of a 
provision of the Internal Revenue Code 
or an income tax convention to which 
the United States is a party. An em-
ployer may rely on a claim that the 
employee is entitled to an exemption 
from tax if it complies with the re-
quirements of § 1.1441–1(e)(1)(ii) of this 
chapter (for a claim based on a provi-
sion of the Internal Revenue Code) or 
§ 1.1441–4(b)(2) of this chapter (for a 
claim based on an income tax conven-
tion). 

[T.D. 6908, 31 FR 16775, Dec. 31, 1966, as 
amended by T.D. 7670, 45 FR 6932, Jan. 31, 
1980; T.D. 7977, 49 FR 36836, Sept. 20, 1984; 
T.D. 8734, 62 FR 53493, Oct. 14, 1997; T.D. 8804, 
63 FR 72189, Dec. 31, 1998; T.D. 8856, 64 FR 
73412, Dec. 30, 1999] 

§ 31.3401(a)(6)–1A Remuneration for 
services of certain nonresident 
alien individuals paid before Janu-
ary 1, 1967. 

(a) Except in the case of certain non-
resident alien individuals who are resi-
dents of Canada, Mexico, or Puerto 
Rico or individuals who are tempo-
rarily present in the United States as 
nonimmigrants under subparagraph (F) 
or (J) of section 101(a)(15) of the Immi-
gration and Nationality Act (8 U.S.C. 
1101), as amended, remuneration for 
services performed by nonresident 
alien individuals does not constitute 
wages subject to withholding under 
section 3402. For withholding of income 
tax on remuneration paid for services 
performed within the United States in 
the case of nonresident alien individ-
uals generally, see § 1.1441–1 and fol-
lowing of this chapter (Income Tax 
Regulations). 

(b) Remuneration paid to nonresident 
aliens who are residents of a contig-
uous country (Canada or Mexico) and 
who enter and leave the United States 
at frequent intervals is not excepted 
from wages under section 3401(a)(6). 
See, however, § 31.3401(a)(7)–1, relating 
to remuneration paid to such non-
resident alien individuals when en-
gaged in transportation service. 

(c) Remuneration paid to a non-
resident alien individual for services 
performed in Puerto Rico for an em-
ployer (other than the United States or 
any agency thereof) is excepted from 
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wages and hence is not subject to with-
holding, even though such alien indi-
vidual is a resident of Puerto Rico at 
the time when such services are per-
formed. Wages paid for services per-
formed by a nonresident alien indi-
vidual who is a resident of Puerto Rico 
are subject to withholding if such serv-
ices are performed as an employee of 
the United States or any agency there-
of. The place of performance of such 
services is immaterial, provided such 
alien individual is a resident of Puerto 
Rico at the time of performance of the 
services. Wages representing retire-
ment pay for services in the Armed 
Forces of the United States, the Coast 
and Geodetic Survey, or the Public 
Health Service, or a disability annuity 
paid under the provisions of section 831 
of the Foreign Service Act of 1946, as 
amended (22 U.S.C. 1081; 60 Stat. 1021), 
are subject to withholding, under the 
limitations specified in paragraph 
(b)(1)(ii) of § 31.3401(a)–1, in the case of 
an alien resident of Puerto Rico. 

(d) (1) Remuneration paid after 1961 
to a nonresident alien individual who is 
temporarily present in the United 
States as a nonimmigrant under sub-
paragraph (F) or (J) of section 101(a)(15) 
of the Immigration and Nationality 
Act (8 U.S.C. 1101), as amended, is not 
excepted from wages under section 
3401(a)(6) if the remuneration is exempt 
from withholding under section 1441(a) 
by reason of section 1441(c)(4)(B) and is 
not exempt from taxation under sec-
tion 872(b)(3). See §§ 1.872–2 and 1.1441–4 
of this chapter (Income Tax Regula-
tions). A nonresident alien individual 
who is temporarily present in the 
United States as a nonimmigrant 
under subparagraph (J) includes an 
alien individual admitted to the United 
States as an ‘‘exchange visitor’’ under 
section 201 of the United States Infor-
mation and Educational Exchange Act 
of 1948 (22 U.S.C. 1446). 

(2) Section 101 of the Immigration 
and Nationality Act (8 U.S.C. 1101), as 
amended, provides in part, as follows: 

SEC. 101. Definitions. [Immigration and Na-
tionality Act (66 Stat. 166)] 

(a) As used in this chapter—* * * 

(15) The term ‘‘immigrant’’ means every 
alien except an alien who is within one of the 
following classes of nonimmigrant aliens— 

* * * * * 

(F) (i) An alien having a residence in a for-
eign country which he has no intention of 
abandoning, who is a bona fide student quali-
fied to pursue a full course of study and who 
seeks to enter the United States temporarily 
and solely for the purpose of pursuing such a 
course of study at an established institution 
of learning or other recognized place of study 
in the United States, particularly designated 
by him and approved by the Attorney Gen-
eral after consultation with the Office of 
Education of the United States, which insti-
tution or place of study shall have agreed to 
report to the Attorney General the termi-
nation of attendance of each nonimmigrant 
student, and if any such institution of learn-
ing or place of study fails to make reports 
promptly the approval shall be withdrawn, 
and (ii) the alien spouse and minor children 
of any such alien if accompanying him or fol-
lowing to join him; 

* * * * * 

(J) An alien having a residence in a foreign 
country which he has no intention of aban-
doning who is a bona fide student, scholar, 
trainee, teacher, professor, research assist-
ant, specialist, or leader in a field of special-
ized knowledge or skill, or other person of 
similar description, who is coming tempo-
rarily to the United States as a participant 
in a program designated by the Secretary of 
State, for the purpose of teaching, instruct-
ing or lecturing, studying, observing, con-
ducting research, consulting, demonstrating 
special skills, or receiving training, and the 
alien spouse and minor children of any such 
alien if accompanying him or following to 
join him. 

(e) This section shall not apply with 
respect to remuneration paid after De-
cember 31, 1966. For rules with respect 
to such remuneration see § 31.3401(a)(6)– 
1. 

(Sec. 101. Immigration and Nationality Act, 
as amended by sec. 101, Act of June 27, 1952, 
66 Stat. 166; sec. 109, Act of Sept. 21, 1961, 75 
Stat. 534) 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6654, 28 FR 5251, May 28, 
1963; T.D. 6727, 29 FR 5869, May 5, 1964; T.D. 
6908, 31 FR 16775, Dec. 31, 1966] 
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§ 31.3401(a)(7)–1 Remuneration paid 
before January 1, 1967, for services 
performed by nonresident alien in-
dividuals who are residents of a 
contiguous country and who enter 
and leave the United States at fre-
quent intervals. 

(a) Transportation service. Remunera-
tion paid to nonresident aliens who are 
residents of a contiguous country (Can-
ada or Mexico) and who, in the per-
formance of their duties in transpor-
tation service between points in the 
United States and points in a contig-
uous country, enter and leave the 
United States at frequent intervals, is 
excepted from wages and hence is not 
subject to withholding. This exception 
applies to personnel engaged in rail-
road, bus, ferry, steamboat, and air-
craft services and applies whether the 
employer is a domestic or foreign enti-
ty. Thus, the remuneration of a non-
resident alien individual who is a resi-
dent of Canada and an employee of a 
domestic railroad, for services as a 
member of the crew of a train oper-
ating between points in Canada and 
points in the United States, is not sub-
ject to withholding under section 3402. 

(b) Service on international projects. 
Remuneration paid to nonresident 
aliens who are residents of a contig-
uous country (Canada or Mexico) and 
who, in the performance of their duties 
in connection with the construction, 
maintenance or operation of a water-
way, viaduct, dam, or bridge traversed 
by or traversing the boundary between 
the United States and Canada or the 
boundary between the United States 
and Mexico, as the case may be, enter 
and leave the United States at frequent 
intervals, is excepted from wages and 
hence is not subject to withholding. 
Thus, the remuneration of a non-
resident alien individual who is a resi-
dent of Canada, for services as an em-
ployee in connection with the con-
struction, maintenance, or operation of 
the Saint Lawrence Seaway and who, 
in the performance of such services, en-
ters and leaves the United States at 
frequent intervals, is not subject to 
withholding under section 3402. 

(c) Limitation on application of section. 
The exception provided by this section 
has no application to the remuneration 
of a resident of Canada or of Mexico 

who is employed wholly within the 
United States as, for example, where 
such a resident is employed to perform 
service at a fixed point or points in the 
United States, such as a factory, store, 
office, or designated area or areas with-
in the United States, and who com-
mutes from his home in Canada or 
Mexico in the pursuit of his employ-
ment within the United States. 

(d) Certificate required. In order for 
the exception to apply, the nonresident 
alien employee must furnish his em-
ployer a statement setting forth the 
employee’s name and address and certi-
fying (1) that he is not a citizen of the 
United States, (2) that he is a resident 
of Canada or Mexico, as the case may 
be, and (3) the approximate period of 
time during which he has had such sta-
tus. Such statement shall be dated, 
shall be signed by the employee, and 
shall contain, or be verified by, a writ-
ten declaration that it is made under 
the penalties of perjury. No particular 
form is prescribed for this statement. 

(e) Effective date. This section shall 
not apply with respect to remuneration 
paid after December 31, 1966. For rules 
with respect to such remuneration see 
§ 31.3401(a)(6)–1. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6908, 31 FR 16776, Dec. 31, 
1966] 

§ 31.3401(a)(8)(A)–1 Remuneration for 
services performed outside the 
United States by citizens of the 
United States. 

(a) Remuneration excluded from gross 
income under section 911. (1) (i) Remu-
neration paid for services performed 
outside the United States for an em-
ployer (other than the United States or 
any agency thereof) by a citizen of the 
United States does not constitute 
wages and hence is not subject to with-
holding, if at the time of payment it is 
reasonable to believe that such remu-
neration will be excluded from gross 
income under the provisions of section 
911. The reasonable belief contemplated 
by the statute may be based upon any 
evidence reasonably sufficient to in-
duce such belief, even though such evi-
dence may be insufficient upon closer 
examination by the district director or 
the courts finally to establish that the 
remuneration is excludable from gross 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00222 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



213 

Internal Revenue Service, Treasury § 31.3401(a)(8)(A)–1 

income under the provisions of section 
911. The reasonable belief shall be 
based upon the application of section 
911 and the regulations thereunder in 
Part 1 of this chapter (Income Tax Reg-
ulations). 

(ii) Remuneration paid by an em-
ployer to an employee constitutes 
wages, and hence is subject to with-
holding only to the extent that the re-
muneration is expected to exceed the 
aggregate amount which is excludable 
from the employee’s gross income 
under section 911(a). For amounts paid 
after December 31, 1984, the determina-
tion of the amount subject to with-
holding shall be made by applying the 
excludable amount, on a pro rata basis, 
to each payment of remuneration to 
the employee. For this purpose, an em-
ployer is not required to ascertain in-
formation with respect to amounts re-
ceived by his employee from any other 
source; but, if the employer has such 
information, he shall take it into ac-
count in determining whether the 
earned income of the employee is in ex-
cess of the applicable limitation. For 
purposes of section 911(d)(5) and § 1.911– 
2(c), relating to an employee who 
states to the authorities of a foreign 
country that he is not a resident of 
that country, the employer is not re-
quired to ascertain whether such a 
statement has been made; but if an em-
ployer knows that such a statement 
has been made, he shall presume that 
the employee is not a bona fide resi-
dent of that country, unless the em-
ployer also knows that the authorities 
of the foreign country have deter-
mined, notwithstanding the statement 
that the employee is a resident of that 
country. For purposes of section 
911(d)(1) or § 1.911–2(a) relating to the 
definition of a qualified individual, the 
reasonable belief contemplated by the 
statute may be based on a presumption 
as set forth in subparagraph (2) or (3) of 
this paragraph. For purposes of sec-
tions 911(a)(2) and 911(c)(2) and § 1.911– 
4(b) and (d)(1), relating to the housing 
cost amount exclusion and the defini-
tion of housing expenses, the reason-
able belief contemplated by the statute 
may be based on the presumption set 
forth in subparagraph (4) of this para-
graph. 

(2)(i) The employer may, in the ab-
sence of cause for a reasonable belief to 
the contrary, presume that an em-
ployee will maintain a tax home in a 
foreign country or countries and be a 
bona fide resident of a foreign country 
or countries, within the meaning of 
section 911(d)(1), for an uninterrupted 
period which includes each taxable 
year of the employee, or applicable 
portion thereof, in respect of which the 
employee properly executes and deliv-
ers to the employer a statement that 
the employee meets or will meet the 
requirement of § 1.911–2(a) relating to 
maintaining a tax home and a bona 
fide residence in a foreign country for 
the taxable year. This statement must 
set forth the facts alleged as the basis 
for this determination and contain a 
declaration by the employee that the 
statement is made under the penalties 
of perjury. Sample forms of acceptable 
statements may be obtained by writing 
to the Foreign Operations District, In-
ternal Revenue Service, Washington, 
D.C. 20225 (Form IO–673). 

(ii) If the employer was entitled to 
presume for the two consecutive tax-
able years immediately preceding an 
employee’s current taxable year that 
such employee was a bona fide resident 
of a foreign country or countries for an 
uninterrupted period which includes 
such preceding taxable years, he may, 
if such employee is residing in a for-
eign country on the first day of such 
current taxable year, presume, in the 
absence of cause for a reasonable belief 
to the contrary, and without obtaining 
from the employee the statement pre-
scribed in subdivision (i) of this sub-
paragraph, that the employee will be a 
bona fide resident of a foreign country 
or countries in such current taxable 
year. 

(3) The employer may, in the absence 
of cause for a reasonable belief to the 
contrary, presume that an employee 
will maintain a tax home in a foreign 
country or countries and be present in 
a foreign country or countries during 
at least 330 full days during any period 
of twelve consecutive months, within 
the meaning of section 911(d)(1), and 
that such period includes each taxable 
year of the employee, or applicable 
portion thereof, in respect of which the 
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employee properly executes and deliv-
ers to the employer a statement that 
the employee meets or will meet the 
requirements of § 1.911–2(a) relating to 
maintaining a tax home and being 
physically present in a foreign country 
for the taxable year. This statement 
must set forth the facts alleged as the 
basis for this determination and con-
tain a declaration by the employee 
that the statement is made under the 
penalties of perjury. Sample forms of 
acceptable statements may be obtained 
by writing to the Foreign Operations 
District, Internal Revenue Service, 
Washington, D.C. 20225 (Form IO–673). 

(4) The employer may, in the absence 
of cause for a reasonable belief to the 
contrary, presume that an employee’s 
housing cost amount will be the 
amount shown on a statement properly 
executed and delivered to the em-
ployer. This statement must set forth 
the employee’s estimation of the fol-
lowing items: housing expenses (as de-
fined in § 1.911–4(b)), the housing cost 
amount exclusion (as defined in § 1.911– 
4(d)(1)), and the qualifying period (as 
defined in § 1.911–2(a)). The statement 
must contain a declaration by the em-
ployee that it is made under the pen-
alties of perjury. Sample forms of ac-
ceptable statements may be obtained 
by writing to the Foreign Operations 
District, Internal Revenue Service, 
Washington, D.C. 20225 (IO–673). The 
employer may not rely on a statement 
from an employee if the employer, 
based on his or her knowledge of hous-
ing costs in the vicinity of the employ-
ee’s tax home (as defined in § 1.911–2(b)), 
believes the employee’s housing ex-
penses are lavish or extravagant under 
the circumstances. 

(b) Remuneration subject to with-
holding of income tax under law of a for-
eign country or a possession of the United 
States. (1) Remuneration paid for serv-
ices performed in a foreign country or 
in a possession of the United States for 
an employer (other than the United 
States or any agency thereof) by a cit-
izen of the United States does not con-
stitute wages and hence is not subject 
to withholding, if at the time of the 
payment of such remuneration the em-
ployer is required by the law of any 
foreign country or of any possession of 
the United States to withhold income 

tax upon such remuneration. This 
paragraph, insofar as it relates to re-
muneration paid for services performed 
in a possession of the United States, 
applies only with respect to remunera-
tion paid on or after August 9, 1955. 

(2) Remuneration is not exempt from 
withholding under this paragraph if the 
employer is not required by the law of 
a foreign country or of a possession of 
the United States to withhold income 
tax upon such remuneration. Mere 
agreements between the employer and 
the employee whereby the estimated 
income tax of a foreign country or of a 
possession of the United States is with-
held from the remuneration in antici-
pation of actual liability under the law 
of such country or possession will not 
suffice. 

(3) The exemption from withholding 
provided by this paragraph does not 
apply by reason of withholding of in-
come tax pursuant to the law of a ter-
ritory of the United States, of a polit-
ical subdivision of a possession of the 
United States, or of a political subdivi-
sion of a foreign state. 

(4) For provisions relating to remu-
neration for services performed by a 
permanent resident of the Virgin Is-
lands, see paragraph (b)(12) of 
§ 31.3401(a)–1. 

(c) Limitation on application of section. 
This section has no application to the 
remuneration paid to a citizen of the 
United States for services performed 
outside the United States as an em-
ployee of the United States or any 
agency thereof. 

(Approved by the Office of Management and 
Budget under control number 1545–0067) 

(Sec. 911, 95 Stat. 194; 26 U.S.C. 911), sec. 7805 
(68A Stat. 917; 26 U.S.C. 7805) of the Internal 
Revenue Code of 1954) 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6697, 28 FR 13745, Dec. 17, 
1963; T.D. 8006, 50 FR 2977, Jan. 23, 1985] 

§ 31.3401(a)(8)(B)–1 Remuneration for 
services performed in possession of 
the United States (other than Puer-
to Rico) by citizen of the United 
States. 

(a) Remuneration paid for services 
for an employer (other than the United 
States or any agency thereof) per-
formed by a citizen of the United 
States within a possession of the 
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United States (other than Puerto Rico) 
does not constitute wages and hence is 
not subject to withholding, if it is rea-
sonable to believe that at least 80 per-
cent of the remuneration to be paid to 
the employee by such employer during 
the calendar year will be for such serv-
ices. The reasonable belief con-
templated by section 3401(a)(8)(B) may 
be based upon any evidence reasonably 
sufficient to induce such belief, even 
though such evidence may be insuffi-
cient upon closer examination by the 
district director or the courts finally 
to establish that at least 80 percent of 
the remuneration paid by the employer 
to the employee during the calendar 
year was for services performed within 
such a possession of the United States. 

(b) This section has no application to 
remuneration paid to a citizen of the 
United States for services performed in 
any possession of the United States as 
an employee of the United States or 
any agency thereof. 

(c) For provisions relating to remu-
neration for services performed by a 
permanent resident of the Virgin Is-
lands, see paragraph (b)(12) of 
§ 31.3401(a)–1. 

§ 31.3401(a)(8)(C)–1 Remuneration for 
services performed in Puerto Rico 
by citizen of the United States. 

(a) Remuneration paid for services 
performed within Puerto Rico for an 
employer (other than the United States 
or any agency thereof) by a citizen of 
the United States does not constitute 
wages and hence is not subject to with-
holding, if it is reasonable to believe 
that during the entire calendar year 
the employee will be a bona fide resi-
dent of Puerto Rico. The reasonable be-
lief contemplated by section 
3401(a)(8)(C) may be based upon any 
evidence reasonably sufficient to in-
duce such belief, even though such evi-
dence may be insufficient upon closer 
examination by the district director or 
the courts finally to establish that the 
employee was a bona fide resident of 
Puerto Rico for the entire calendar 
year. 

(b) The employer may, in the absence 
of cause for a reasonable belief to the 
contrary, presume that an employee 
will be a bona fide resident of Puerto 
Rico during the entire calendar year. 

(1) Unless the employee is known by 
the employer to have maintained his 
abode at a place outside Puerto Rico at 
some time during the current or the 
preceding calendar year; or 

(2) In any case where the employee 
files with the employer a statement 
(containing a declaration under the 
penalties of perjury that such state-
ment is true to the best of the employ-
ee’s knowledge and belief) that such 
employee has at all times during the 
current calendar year been a bona fide 
resident of Puerto Rico and that he in-
tends to remain a bona fide resident of 
Puerto Rico during the entire remain-
ing portion of such current calendar 
year. 

(c) This section has no application to 
remuneration paid to a citizen of the 
United States for services performed in 
Puerto Rico as an employee of the 
United States or any agency thereof. 

§ 31.3401(a)(9)–1 Remuneration for 
services performed by a minister of 
a church or a member of a religious 
order. 

(a) In general. Remuneration paid for 
services performed by a duly ordained, 
commissioned, or licensed minister of a 
church in the exercise of his ministry, 
or by a member of a religious order in 
the exercise of duties required by such 
order, is excepted from wages and 
hence is not subject to withholding. 

(b) Service by a minister in the exercise 
of his ministry. Except as provided in 
paragraph (c)(3) of this section, service 
performed by a minister in the exercise 
of his ministry includes the ministra-
tion of sacerdotal functions and the 
conduct of religious worship, and the 
control, conduct, and maintenance of 
religious organizations (including the 
religious boards, societies, and other 
integral agencies of such organiza-
tions), under the authority of a reli-
gious body constituting a church or 
church denomination. The following 
rules are applicable in determining 
whether services performed by a min-
ister are performed in the exercise of 
his ministry: 

(1) Whether service performed by a 
minister constitutes the conduct of re-
ligious worship or the ministration of 
sacerdotal functions depends on the 
tenents and practices of the particular 
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religious body constituting his church 
or church denomination. 

(2) Service performed by a minister 
in the control, conduct, and mainte-
nance of a religious organization re-
lates to directing, managing, or pro-
moting the activities of such organiza-
tion. Any religious organization is 
deemed to be under the authority of a 
religious body constituting a church or 
church denomination if it is organized 
and dedicated to carrying out the 
tenents and principles of a faith in ac-
cordance with either the requirements 
or sanctions governing the creation of 
institutions of the faith. The term ‘‘re-
ligious organization’’ has the same 
meaning and application as is given to 
the term for income tax purposes. 

(3) (i) If a minister is performing 
service in the conduct of religious wor-
ship or the ministration of sacerdotal 
functions, such service is in the exer-
cise of his ministry whether or not it is 
performed for a religious organization. 

(ii) The rule in paragraph (b)(3)(i) of 
this section may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is 
engaged to perform service as chaplain at N 
University. M devotes his entire time to per-
forming his duties as chaplain which include 
the conduct of religious worship, offering 
spiritual counsel to the university students, 
and teaching a class in religion. M is per-
forming service in the exercise of his min-
istry. 

(4) (i) If a minister is performing 
service for an organization which is op-
erated as an integral agency of a reli-
gious organization under the authority 
of a religious body constituting a 
church or church denomination, all 
service performed by the minister in 
the conduct of religious worship, in the 
ministration of sacerdotal functions, or 
in the control, conduct, and mainte-
nance of such organization (see para-
graph (b)(2) of this section) is in the ex-
ercise of his ministry. 

(ii) The rule in paragraph (b)(4)(i) of 
this section may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is 
engaged by the N Religious Board to serve as 
director of one of its departments. He per-
forms no other service. The N Religious 
Board is an integral agency of O, a religious 
organization operating under the authority 

of a religious body constituting a church de-
nomination. M is performing service in the 
exercise of his ministry. 

(5) (i) If a minister, pursuant to an 
assignment or designation by a reli-
gious body constituting his church, 
performs service for an organization 
which is neither a religious organiza-
tion nor operated as an integral agency 
of a religious organization, all service 
performed by him, even though such 
service may not involve the conduct of 
religious worship or the ministration 
of sacerdotal functions, is in the exer-
cise of his ministry. 

(ii) The rule in subdivision (i) of this 
subparagraph may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is as-
signed by X, the religious body constituting 
his church, to perform advisory service to Y 
Company in connection with the publication 
of a book dealing with the history of M’s 
church denomination. Y is neither a reli-
gious organization nor operated as an inte-
gral agency of a religious organization. M 
performs no other service for X or Y. M is 
performing service in the exercise of his min-
istry. 

(c) Service by a minister not in the exer-
cise of his ministry. (1) Section 3401(a)(9) 
does not except from wages remunera-
tion for service performed by a duly or-
dained, commissioned, or licensed min-
ister of a church which is not in the ex-
ercise of his ministry. 

(2) (i) If a minister is performing 
service for an organization which is 
neither a religious organization nor op-
erated as an integral agency of a reli-
gious organization and the service is 
not performed pursuant to an assign-
ment or designation by his ecclesias-
tical superiors, then only the service 
performed by him in the conduct of re-
ligious worship or the ministration of 
sacerdotal functions is in the exercise 
of his ministry. See, however, para-
graph (b)(3) of this section. 

(ii) The rule in subdivision (i) of this 
subparagraph may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is 
engaged by N University to teach history 
and mathematics. He performs no other serv-
ice for N although from time to time he per-
forms marriages and conducts funerals for 
relatives and friends. N University is neither 
a religious organization nor operated as an 
integral agency of a religious organization. 
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M is not performing the service for N pursu-
ant to an assignment or designation by his 
ecclesiastical superiors. The service per-
formed by M for N University is not in the 
exercise of his ministry. However, service 
performed by M in performing marriages and 
conducting funerals is in the exercise of his 
ministry. 

(3) Service performed by a duly or-
dained, commissioned, or licensed min-
ister of a church as an employee of the 
United States, or a State, Territory, or 
possession of the United States, or the 
District of Columbia, or a foreign gov-
ernment, or a political subdivision of 
any of the foregoing, is not considered 
to be in the exercise of his ministry for 
purposes of the collection of income 
tax at source on wages, even though 
such service may involve the ministra-
tion of sacerdotal functions or the con-
duct of religious worship. Thus, for ex-
ample, service performed by an indi-
vidual as a chaplain in the Armed 
Forces of the United States is consid-
ered to be performed by a commis-
sioned officer in his capacity as such, 
and not by a minister in the exercise of 
his ministry. Similarly, service per-
formed by an employee of a State as a 
chaplain in a State prison is considered 
to be performed by a civil servant of 
the State and not by a minister in the 
exercise of his ministry. 

(d) Service in the exercise of duties re-
quired by a religious order. Service per-
formed by a member of a religious 
order in the exercise of duties required 
by such order includes all duties re-
quired of the member by the order. The 
nature or extent of such service is im-
material so long as it is a service which 
he is directed or required to perform by 
his ecclesiastical superiors. 

§ 31.3401(a)(10)–1 Remuneration for 
services in delivery or distribution 
of newspapers, shopping news, or 
magazines. 

(a) Services of individuals under age 18. 
Remuneration for services performed 
by an employee under the age of 18 in 
the delivery or distribution of news-
papers, or shopping news, not including 
delivery or distribution (as, for exam-
ple, by a regional distributor) to any 
point for subsequent delivery or dis-
tribution, is excepted from wages and 
hence is not subject to withholding. 
Thus, remuneration for services per-

formed by an employee under the age 
of 18 in making house-to-house delivery 
or sale of newspapers or shopping news, 
including handbills and other similar 
types of advertising material, is ex-
cepted from wages. The remuneration 
is excepted irrespective of the form or 
method thereof. Remuneration for inci-
dental services by the employee who 
makes the house-to-house delivery, 
such as services in assembling news-
papers, is considered to be within the 
exception. The exception continues 
only during the time that the employee 
is under the age of 18. 

(b) Services of individuals of any age. 
Remuneration for services performed 
by an employee in, and at the time of, 
the sale of newspapers or magazines to 
ultimate consumers under an arrange-
ment under which the newspapers or 
magazines are to be sold by him at a 
fixed price, his remuneration being 
based on the retention of the excess of 
such price over the amount at which 
the newspapers or magazines are 
charged to him, is excepted from wages 
and hence is not subject to with-
holding. The remuneration is excepted 
whether or not the employee is guaran-
teed a minimum amount or remunera-
tion, or is entitled to be credited with 
the unsold newspapers or magazines 
turned back. Moreover, the remunera-
tion is excepted without regard to the 
age of the employee. Remuneration for 
services performed other than at the 
time of sale to the ultimate consumer 
is not within the exception. Thus, re-
muneration for services of a regional 
distributor which are antecedent to but 
not immediately part of the sale to the 
ultimate consumer is not within the 
exception. However, remuneration for 
incidental services by the employee 
who makes the sale to the ultimate 
consumer, such as services in assem-
bling newspapers or in taking news-
papers or magazines to the place of 
sale, is considered to be within the ex-
ception. 

§ 31.3401(a)(11)–1 Remuneration other 
than in cash for service not in the 
course of employer’s trade or busi-
ness. 

(a) Remuneration paid in any me-
dium other than cash for services not 
in the course of the employer’s trade or 
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business is excepted from wages and 
hence is not subject to withholding. 
Cash remuneration includes checks and 
other monetary media of exchange. Re-
muneration paid in any medium other 
than cash, such as lodging, food, or 
other goods or commodities, for serv-
ices not in the course of the employer’s 
trade or business does not constitute 
wages. Remuneration paid in any me-
dium other than cash for other types of 
services does not come within this ex-
ception from wages. For provisions re-
lating to cash remuneration for service 
not in the course of employer’s trade or 
business, see § 31.3401(a)(4)–1. 

(b) As used in this section, the term 
‘‘services not in the course of the em-
ployer’s trade or business’’ has the 
same meaning as when used in 
§ 31.3401(a)(4)–1. 

§ 31.3401(a)(12)–1 Payments from or to 
certain tax-exempt trusts, or under 
or to certain annuity plans or bond 
purchase plans, or to individual re-
tirement plans. 

(a) Payments from or to certain 
taxexempt trusts. The term ‘‘wages’’ 
does not include any payment made— 

(1) By an employer, on behalf of an 
employee or his beneficiary, into a 
trust, or 

(2) To, or on behalf of, an employee 
or his beneficiary from a trust, 
if at the time of such payment the 
trust is exempt from tax under section 
501(a) as an organization described in 
section 401(a). A payment made to an 
employee of such a trust for services 
rendered as an employee of the trust 
and not as a beneficiary thereof is not 
within this exclusion from wages. Also, 
since supplemental unemployment 
compensation benefits are treated 
under paragraph (b) (14) of § 31.3401 (a)– 
1 as if they were wages for purposes of 
this chapter, this section does not 
apply to such benefits. 

(b) Payments under or to certain annu-
ity plans. (1) The term ‘‘wages’’ does 
not include any payment made after 
December 31, 1962— 

(i) By an employer, on behalf of an 
employee or his beneficiary, into an 
annuity plan, or 

(ii) To, or on behalf of, an employee 
or his beneficiary under an annuity 
plan, if at the time of such payment 

the annuity plan is a plan described in 
section 403(a). 

(2) The term ‘‘wages’’ does not in-
clude any payment made before Janu-
ary 1, 1963— 

(i) By an employer, on behalf of an 
employee or his beneficiary, into an 
annuity plan, or 

(ii) To, or on behalf of, an employee 
or his beneficiary under an annuity 
plan, if at the time of such payment 
the annuity plan meets the require-
ments of section 401 (a) (3), (4), (5), and 
(6). 

(c) Payments under or to certain bond 
purchase plans. The term ‘‘wages’’ does 
not include any payment made after 
December 31, 1962— 

(1) By an employer, on behalf of an 
employee or his beneficiary, into a 
bond purchase plan, or 

(2) To, or on behalf of, an employee 
or his beneficiary under a bond pur-
chase plan, 

if at the time of such payment the plan 
is a qualified bond purchase plan de-
scribed in section 405(a). 

(d) Payment to individual retirement 
plans. (1) The term ‘‘wages’’ does not 
include any payment to an individual 
retirement plan described in section 
7701(a)(37) by an employer after Decem-
ber 31, 1974, on behalf of an employee, 
if, at the time of such payment, it is 
reasonable for the employer to believe 
that the employee will be entitled to a 
deduction for such payment under sec-
tion 219(a). 

(2) The term ‘‘wages’’ does not in-
clude any payment to an individual re-
tirement plan described in section 
7701(a)(37) by an employer after Decem-
ber 31, 1976, on behalf of an employee, 
if, at the time of such payment, it is 
reasonable for the employer to believe 
that the employee on whose behalf the 
payment is made will be entitled to a 
deduction for such payment under sec-
tion 220(a). 

(3) The term ‘‘wages’’ does not in-
clude any payment to a simplified em-
ployee pension arrangement described 
in section 408(k) by an employer after 
December 31, 1978, on behalf of an em-
ployee, if, at the time of such payment, 
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it is reasonable for the employer to be-
lieve that the employee on whose be-
half the payment is made will be enti-
tled to a deduction for such payment 
under section 219(a). 

[T.D. 6654, 28 FR 5252, May 28, 1963, as amend-
ed by T.D. 7068, 35 FR 17329, Nov. 11, 1970; 
T.D. 7730, 45 FR 72652, Nov. 3, 1980] 

§ 31.3401(a)(13)–1 Remuneration for 
services performed by Peace Corps 
volunteers. 

(a) Remuneration paid after Sep-
tember 22, 1961, for services performed 
as a volunteer or volunteer leader 
within the meaning of the Peace Corps 
Act (22 U.S.C. 2501) is excepted from 
wages, and hence is not subject to 
withholding, unless the remuneration 
is paid pursuant to section 5(c) or sec-
tion 6(1) of the Peace Corps Act. 

(b) Sections 5 and 6 of the Peace 
Corps Act (22 U.S.C. 2504, 2505) provide, 
in part, as follows: 

Sec. 5 Peace Corps Volunteers [Peace Corps 
Act (75 Stat. 613); as amended by sec. 2(b), 
Act of December 13, 1963 (P.L. 88–200, 77 Stat. 
359); sec. 2(a), Act of August 24, 1965, (P.L. 89– 
134, 79 Stat. 549); sec. 3(a), Act of July 24, 1970 
(P.L. 91–352, 84 Stat. 464)] 

* * * * * 

(c) Readjustment allowances. Volunteers 
shall be entitled to receive a readjustment 
allowance at a rate not to exceed $75 for each 
month of satisfactory service as determined 
by the President; except that, in the cases of 
volunteers who have one or more minor chil-
dren at the time of their entering a period of 
pre-enrollment training, one parent shall be 
entitled to receive a readjustment allowance 
at a rate not to exceed $125 for each month 
of satisfactory service as determined by the 
President. The readjustment allowance of 
each volunteer shall be payable on his return 
to the United States: Provided, however, 
That, under such circumstances as the Presi-
dent may determine, the accrued readjust-
ment allowance, or any part thereof, may be 
paid to the volunteer, members of his family 
or others, during the period of his service, or 
prior to his return to the United States. In 
the event of the volunteer’s death during the 
period of his service, the amount of any un-
paid readjustment allowance shall be paid in 
accordance with the provisions of section 
5582(b) of Title 5. For purposes of the Inter-
nal Revenue Code of 1954, a volunteer shall 
be deemed to be paid and to receive each 
amount of a readjustment allowance to 
which he is entitled after December 31, 1964, 
when such amount is transferred from funds 

made available under this chapter to the 
fund from which such readjustment allow-
ance is payable. 

* * * * * 

Sec. 6 Peace Corps Volunteer Leaders; num-
ber; applicability of chapter; benefits [Peace 
Corps Act (75 Stat. 615), as amended by sec. 
3, Act of December 13, 1963 (P.L. 88–200, 77 
Stat. 360)] The President may enroll in the 
Peace Corps qualified citizens or nationals of 
the United States whose services are re-
quired for supervisory or other special duties 
or responsibilities in connection with pro-
grams under this chapter (referred to in this 
Act as ‘‘volunteer leaders’’). The ratio of the 
total number of volunteer leaders to the 
total number of volunteers in service at any 
one time shall not exceed one to twenty-five. 
Except as otherwise provided in this Act, all 
of the provisions of this Act applicable to 
volunteers shall be applicable to volunteer 
leaders, and the term ‘‘volunteers’’ shall in-
clude ‘‘volunteer leaders’’: Provided, however, 
That— 

(1) Volunteer leaders shall be entitled to 
receive a readjustment allowance at a rate 
not to exceed $125 for each month of satisfac-
tory service as determined by the President; 

[T.D. 6654, 28 FR 5252, May 28, 1963, as amend-
ed by T.D. 7493, 42 FR 33729, July 1, 1977] 

§ 31.3401(a)(14)–1 Group-term life in-
surance. 

(a) The cost of group-term life insur-
ance on the life of an employee is ex-
cepted from wages, and hence is not 
subject to withholding. For provisions 
relating generally to such remunera-
tion, and for reporting requirements 
with respect to such remuneration, see 
sections 79 and 6052, respectively, and 
the regulations thereunder in Part 1 of 
this chapter (Income Tax Regulations). 

(b) The cost of group-term life insur-
ance on the life of an employee’s 
spouse or children is not subject to 
withholding if it is excludable from the 
employee’s gross income because it is 
merely incidental. See paragraph 
(d)(2)(ii)(b) of § 1.61–2 in Part 1 of this 
chapter (Income Tax Regulations). 

[T.D. 7493, 42 FR 33730, July 1, 1977] 

§ 31.3401(a)(15)–1 Moving expenses. 
(a) An amount paid to or on behalf of 

an employee after March 4, 1964, either 
as an advance or a reimbusement, spe-
cifically for moving expenses incurred 
or expected to be incurred is excepted 
from wages, and hence is not subject to 
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withholding, if (and to the extent that) 
at the time of payment it is reasonable 
to believe that a corresponding deduc-
tion is or will be allowable to the em-
ployee under section 217. The reason-
able belief contemplated by the statute 
may be based upon any evidence rea-
sonably sufficient to induce such be-
lief, even though such evidence may be 
insufficient upon closer examination 
by the district director or the courts fi-
nally to establish that a deduction is 
allowable under section 217. The rea-
sonable belief shall be based upon the 
application of section 217 and the regu-
lations thereunder in Part 1 of this 
chapter (Income Tax Regulations). 
When used in this section, the term 
‘‘moving expenses’’ has the same mean-
ing as when used in section 217. See 
§ 1.6041–2(a) in Part 1 of this chapter 
(Income Tax Regulations), relating to 
return of information as to payments 
to employees, and § 31.6051–1(e), relat-
ing to the reporting of reimbursements 
of or payments of certain moving ex-
penses. 

(b) Except as otherwise provided in 
paragraph (a) of this section, or in a 
numbered paragraph of section 3401(a), 
amounts paid to or on behalf of an em-
ployee for moving expenses constitute 
wages subject to withholding. 

[T.D. 7493, 42 FR 33730, July 1, 1977] 

§ 31.3401(a)(16)–1 Tips. 
Tips paid to an employee are ex-

cepted from wages and hence not sub-
ject to withholding if— 

(a) The tips are paid in any medium 
other than cash, or 

(b) The cash tips received by an em-
ployee in any calendar month in the 
course of his employment by an em-
ployer are less than $20. 
However, if the cash tips received by an 
employee in a calendar month in the 
course of his employment by an em-
ployer amount to $20 or more, none of 
the cash tips received by the employee 
in such calendar month are excepted 
from wages under this section. The 
cash tips to which this section applies 
include checks and other monetary 
media of exchange. Tips received by an 
employee in any medium other than 
cash, such as passes, tickets, or other 
goods or commodities do not constitute 

wages. If an employee in any calendar 
month performs services for two or 
more employers and receives tips in 
the course of his employment by each 
employer, the $20 test is to be applied 
separately with respect to the cash tips 
received by the employee in respect of 
his services for each employer and not 
to the total cash tips received by the 
employee during the month. As to the 
time tips are deemed paid, see 
§ 31.3401(f)–1. For provisions relating to 
the treatment of tips received by an 
employee prior to 1966, see paragraph 
(b)(11) of § 31.3401(a)–1. 

[T.D. 7001, 34 FR 1001, Jan. 23, 1969] 

§ 31.3401(a)(17)–1 Remuneration for 
services performed on a boat en-
gaged in catching fish. 

(a) Remuneration for services per-
formed on or after December 31, 1954, 
by an individual on a boat engaged in 
catching fish or other forms of aquatic 
animal life (hereinafter ‘‘fish’’) is ex-
cepted from wages and hence is not 
subject to withholding if— 

(1) The individual receives a share of 
the boat’s (or boats’ for a fishing oper-
ation involved more than one boat) 
catch of fish or a share of the proceeds 
from the sale of the catch, 

(2) The amount of the individual’s 
share depends solely on the amount of 
the boat’s (or boats’ for a fishing oper-
ation involving more than one boat) 
catch of fish, 

(3) The individual does not receive, 
and is not entitled to receive, any cash 
remuneration, other than remunera-
tion that is described in subparagraph 
(1) of this paragraph, and 

(4) The crew of the boat (or of each 
boat from which the individual re-
ceives a share of the catch) normally is 
made up of fewer than 10 individuals. 

(b) The requirement of paragraph 
(a)(2) of this section is not satisfied if 
there exists an agreement with the 
boat’s (or boats’) owner or operator by 
which the individual’s remuneration is 
determined partially or fully by a fac-
tor not dependent on the size of the 
catch. For example, if a boat is oper-
ated under a remuneration arrange-
ment, e.g., a union contract, which 
specifies that crew members, in addi-
tion to receiving a share of the catch, 
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are entitled to an hourly wage for re-
pairing nets, regardless of whether this 
wage is actually paid, then all the crew 
members covered by the arrangement 
are entitled to receive cash remunera-
tion other than as a share of the catch 
and are not excepted from employment 
by section 3121(b)(20). 

(c) The operating crew of a boat in-
cludes all persons on the boat (includ-
ing the captain) who receive any form 
of remuneration in exchange for serv-
ices rendered while on a boat engaged 
in catching fish. See § 1.6050A–1 for re-
porting requirements for the operator 
of a boat engaged in catching fish with 
respect to individuals performing serv-
ices described in this section. 

(d) During the same return period, 
service performed by a crew member 
may be excepted from employment by 
section 3121(b)(20) and this section for 
one voyage and not so excepted on a 
subsequent voyage on the same or on a 
different boat. 

[T.D. 7716, 45 FR 57124, Aug. 27, 1980] 

§ 31.3401(a)(18)–1 Payments or benefits 
under a qualified educational as-
sistance program. 

A payment made, or benefit fur-
nished, to or for the benefit of an em-
ployee in a taxable year beginning 
after December 31, 1978, does not con-
stitute wages and hence is not subject 
to withholding if, at the time of such 
payment or furnishing, it is reasonable 
to believe that the employee will be 
able to exclude such payment or ben-
efit from income under section 127. 

[T.D. 7898, 48 FR 31019, July 6, 1983] 

§ 31.3401(a)(19)–1 Reimbursements 
under a self-insured medical reim-
bursement plan. 

Amounts reimbursed to or on behalf 
of an employee after December 31, 1979, 
as a medical care reimbursement under 
a self-insured medical reimbursement 
plan (within the meaning of section 
105(h)(6)) do not constitute wages and 
hence are not subject to withholding 
even though such reimbursement is in-
cludible in the gross income of an em-
ployee. For rules with respect to self- 
insured medical reimbursement plans, 

see section 105(h) and § 1.105–11 of this 
Chapter (Income Tax Regulations). 

(Secs. 105(h) and 7805 Internal Revenue Code 
of 1954; 94 Stat. 2855, 68A Stat. 917 (26 U.S.C. 
105(h) and 7805)) 

[T.D. 7754, 46 FR 3509, Jan. 15, 1981. Redesig-
nated by T.D. 7898, 48 FR 31019, July 6, 1983] 

§ 31.3401(b)–1 Payroll period. 

(a) The term payroll period means the 
period of service for which a payment 
of wages is ordinarily made to an em-
ployee by his employer. It is immate-
rial that the wages are not always paid 
at regular intervals. For example, if an 
employer ordinarily pays a particular 
employee for each calendar week at the 
end of the week, but if for some reason 
the employee in a given week receives 
a payment in the middle of the week 
for the portion of the week already 
elapsed and receives the remainder at 
the end of the week, the payroll period 
is still the calendar week; or if, in-
stead, that employee is sent on a 3- 
week trip by his employer and receives 
at the end of the trip a single wage 
payment for three weeks’ services, the 
payroll period is still the calendar 
week, and the wage payment shall be 
treated as though it were three sepa-
rate weekly wage payments. 

(b) For the purpose of section 3402, an 
employee can have but one payroll pe-
riod with respect to wages paid by any 
one employer. Thus, if an employee is 
paid a regular wage for a weekly pay-
roll period and in addition thereto is 
paid supplemental wages (for example, 
bonuses) determined with respect to a 
different period, the payroll period is 
the weekly payroll period. For com-
putation of tax on supplemental wage 
payments, see § 31.3402(g)–1. 

(c) The term payroll period also means 
the period of accrual of supplemental 
unemployment compensation benefits 
for which a payment of such benefits is 
ordinarily made. Thus if benefits are 
ordinarily accrued and paid on a 
monthly basis, the payroll period is 
deemed to be monthly. 

(d) The term miscellaneous payroll pe-
riod means a payroll period other than 
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a daily, weekly, biweekly, semi-month-
ly, monthly, quarterly, semiannual, or 
annual payroll period. 

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as 
amended by T.D. 7068, 35 FR 17329, Nov. 11, 
1970] 

§ 31.3401(c)–1 Employee. 
(a) The term employee includes every 

individual performing services if the 
relationship between him and the per-
son for whom he performs such services 
is the legal relationship of employer 
and employee. The term includes offi-
cers and employees, whether elected or 
appointed, of the United States, a 
State, Territory, Puerto Rico, or any 
political subdivision thereof, or the 
District of Columbia, or any agency or 
instrumentality of any one or more of 
the foregoing. 

(b) Generally the relationship of em-
ployer and employee exists when the 
person for whom services are performed 
has the right to control and direct the 
individual who performs the services, 
not only as to the result to be accom-
plished by the work but also as to the 
details and means by which that result 
is accomplished. That is, an employee 
is subject to the will and control of the 
employer not only as to what shall be 
done but how it shall be done. In this 
connection, it is not necessary that the 
employer actually direct or control the 
manner in which the services are per-
formed; it is sufficient if he has the 
right to do so. The right to discharge is 
also an important factor indicating 
that the person possessing that right is 
an employer. Other factors char-
acteristic of an employer, but not nec-
essarily present in every case, are the 
furnishing of tools and the furnishing 
of a place to work to the individual 
who performs the services. In general, 
if an individual is subject to the con-
trol or direction of another merely as 
to the result to be accomplished by the 
work and not as to the means and 
methods for accomplishing the result, 
he is not an employee. 

(c) Generally, physicians, lawyers, 
dentists, veterinarians, contractors, 
subcontractors, public stenographers, 
auctioneers, and others who follow an 
independent trade, business, or profes-
sion, in which they offer their services 
to the public, are not employees. 

(d) Whether the relationship of em-
ployer and employee exists will in 
doubtful cases be determined upon an 
examination of the particular facts of 
each case. 

(e) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is 
of no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like. 

(f) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, super-
intendents, managers and other super-
visory personnel are employees. Gen-
erally, an officer of a corporation is an 
employee of the corporation. However, 
an officer of a corporation who as such 
does not perform any services or per-
forms only minor services and who nei-
ther receives nor is entitled to receive, 
directly or indirectly, any remunera-
tion is not considered to be an em-
ployee of the corporation. A director of 
a corporation in his capacity as such is 
not an employee of the corporation. 

(g) The term employee includes every 
individual who receives a supplemental 
unemployment compensation benefit 
which is treated under paragraph 
(b)(14) of § 31.3401(a)–1 as if it were 
wages. 

(h) Although an individual may be an 
employee under this section, his serv-
ices may be of such a nature, or per-
formed under such circumstances, that 
the remuneration paid for such services 
does not constitute wages within the 
meaning of section 3401(a). 

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as 
amended by T.D. 7068, 35 FR 17329, Nov. 11, 
1970] 

§ 31.3401(d)–1 Employer. 
(a) The term employer means any per-

son for whom an individual performs or 
performed any service, of whatever na-
ture, as the employee of such person. 

(b) It is not necessary that the serv-
ices be continuing at the time the 
wages are paid in order that the status 
of employer exist. Thus, for purposes of 
withholding, a person for whom an in-
dividual has performed past services 
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for which he is still receiving wages 
from such person is an employer. 

(c) An employer may be an indi-
vidual, a corporation, a partnership, a 
trust, an estate, a joint-stock com-
pany, an association, or a syndicate, 
group, pool, joint venture, or other un-
incorporated organization, group or en-
tity. A trust or estate, rather than the 
fiduciary acting for or on behalf of the 
trust or estate, is generally the em-
ployer. 

(d) The term employer embraces not 
only individuals and organizations en-
gaged in trade or business, but organi-
zations exempt from income tax, such 
as religious and charitable organiza-
tions, educational institutions, clubs, 
social organizations and societies, as 
well as the governments of the United 
States, the States, Territories, Puerto 
Rico, and the District of Columbia, in-
cluding their agencies, instrumental-
ities, and political subdivisions. 

(e) The term employer also means (ex-
cept for the purpose of the definition of 
wages) any person paying wages on be-
half of a nonresident alien individual, 
foreign partnership, or foreign corpora-
tion, not engaged in trade or business 
within the United States (including 
Puerto Rico as if a part of the United 
States). 

(f) If the person for whom the serv-
ices are or were performed does not 
have legal control of the payment of 
the wages for such services, the term 
employer means (except for the purpose 
of the definition of wages) the person 
having such control. For example, 
where wages, such as certain types of 
pensions or retired pay, are paid by a 
trust and the person for whom the serv-
ices were performed has no legal con-
trol over the payment of such wages, 
the trust is the employer. 

(g) The term employer also means a 
person making a payment of a supple-
mental unemployment compensation 
benefit which is treated under para-
graph (b)(14) of § 31.3401(a)–1 as if it 
were wages. For example, if supple-
mental unemployment compensation 
benefits are paid from a trust which 
was created under the terms of a col-
lective bargaining agreement, the trust 
shall generally be deemed to be the em-
ployer. However, if the person making 
such payment is acting solely as an 

agent for another person, the term em-
ployer shall mean such other person 
and not the person actually making 
the payment. 

(h) It is a basic purpose to centralize 
in the employer the responsibility for 
withholding, returning, and paying the 
tax, and for furnishing the statements 
required under section 6051 and 
§ 31.6051–1. The special definitions of 
the term employer in paragraphs (e), (f), 
and (g) of this section are designed 
solely to meet special or unusual situa-
tions. They are not intended as a de-
parture from the basic purpose. 

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as 
amended by T.D. 7068, 35 FR 17329, Nov. 11, 
1970] 

§ 31.3401(e)–1 Number of withholding 
exemptions claimed. 

(a) The term number of withholding 
exemptions claimed means the number of 
withholding exemptions claimed in a 
withholding exemption certificate in 
effect under section 3402(f) of the Inter-
nal Revenue Code of 1954 or in effect 
under section 1622(h) of the Internal 
Revenue Code of 1939. If no such certifi-
cate is in effect, the number of with-
holding exemptions claimed shall be 
considered to be zero. The number of 
withholding exemptions claimed must 
be taken into account in determining 
the amount of tax to be deducted and 
withheld under section 3402, whether 
the employer computes the tax in ac-
cordance with the provisions of sub-
section (a) or subsection (c) of section 
3402. 

(b) The employer is not required to 
ascertain whether or not the number of 
withholding exemptions claimed is 
greater than the number of with-
holding exemptions to which the em-
ployee is entitled. For rules relating to 
invalid withholding exemption certifi-
cates, see § 31.3402(f)(2)–1(e), and for 
rules relating to required submission of 
copies of certain withholding exemp-
tion certificates to the Internal Rev-
enue Service, see § 31.3402(f)(2)–1(g). 

(c) As to the number of withholding 
exemptions to which an employee is 
entitled, see § 31.3402(f)(1)–1. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 7423, 41 FR 26217, June 23, 
1976; T.D. 7682, 45 FR 15526, Mar. 11, 1980; T.D. 
7803, 47 FR 3547, Jan. 26, 1982] 
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§ 31.3401(f)–1 Tips. 
(a) Tips considered wages. Tips re-

ceived after 1965 by an employee in the 
course of his employment are consid-
ered to be wages, and thus subject to 
withholding of income tax at source. 
For an exception to the rule that tips 
constitute wages, see §§ 31.3401(a)(16) 
and 31.3401(a)(16)–1, relating to tips 
paid in a medium other than cash and 
cash tips of less than $20. For defini-
tion of the term ‘‘employee,’’ see 
§§ 31.3401(c) and 31.3401(c)–1. 

(b) When tips deemed paid. Tips re-
ported by an employee to his employer 
in a written statement furnished to the 
employer pursuant to section 6053(a) 
(see § 31.6053–1) shall be deemed to be 
paid to the employee at the time the 
written statement is furnished to the 
employer. Tips received by an em-
ployee which are not reported to his 
employer in a written statement fur-
nished pursuant to section 6053(a) shall 
be deemed to be paid to the employee 
at the time the tips are actually re-
ceived by the employee. 

[T.D. 7001, 34 FR 1001, Jan. 23, 1969] 

§ 31.3402(a)–1 Requirement of with-
holding. 

(a) Section 3402 provides alternative 
methods, at the election of the em-
ployer, for use in computing the 
amount of income tax to be collected 
at source on wages. Under the percent-
age method of withholding (see 
§ 31.3402(b)–1), the employer is required 
to deduct and withhold a tax computed 
in accordance with the provisions of 
section 3402(a). Under the wage bracket 
method of withholding (see § 31.3402(c)– 
1), the employer is required to deduct 
and withhold a tax determined in ac-
cordance with the provisions of section 
3402(c). The employer may elect to use 
the percentage method, the wage 
bracket method, or certain other meth-
ods (see § 31.3402(h) (4)–1). Different 
methods may be used by the employer 
with respect to different groups of em-
ployees. 

(b) The employer is required to col-
lect the tax by deducting and with-
holding the amount thereof from the 
employee’s wages as and when paid, ei-
ther actually or constructively. Wages 
are constructively paid when they are 

credited to the account of or set apart 
for an employee so that they may be 
drawn upon by him at any time al-
though not then actually reduced to 
possession. To constitute payment in 
such a case, the wages must be credited 
to or set apart for the employee with-
out any substantial limitation or re-
striction as to the time or manner of 
payment or condition upon which pay-
ment is to be made, and must be made 
available to him so that they may be 
drawn upon at any time, and their pay-
ment brought within his own control 
and disposition. 

(c) Except as provided in sections 3402 
(j) and (k) (see §§ 31.3402(j)–1 and 
31.3402(k)–1, relating to noncash remu-
neration paid to retail commission 
salesman and to tips received by an 
employee in the course of his employ-
ment, respectively), an employer is re-
quired to deduct and withhold the tax 
notwithstanding the wages are paid in 
something other than money (for ex-
ample, wages paid in stocks or bonds; 
see § 31.3401 (a)–1) and to pay over the 
tax in money. If wages are paid in prop-
erty other than money, the employer 
should make necessary arrangements 
to insure that the amount of the tax 
required to be withheld is available for 
payment in money. 

(d) For provisions relating to the cir-
cumstances under which tax is required 
to be deducted and withheld from cer-
tain amounts received under accident 
and health plans, see paragraph (b)(8) 
of § 31.3401(a)–1. 

(e) As a matter of business adminis-
tration, certain of the mechanical de-
tails of the withholding process may be 
handled by representatives of the em-
ployer. Thus, in the case of an em-
ployer having branch offices, the 
branch manager or other representa-
tive may actually, as a matter of inter-
nal administration, withhold the tax or 
prepare the statements required under 
section 6051. Nevertheless, the legal re-
sponsibility for withholding, paying, 
and returning the tax and furnishing 
such statements rests with the em-
ployer. For provisions relating to 
statements under section 6051, see 
§ 31.6051–1. 
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(f) The amount of any tax withheld 
and collected by the employer is a spe-
cial fund in trust for the United States. 
See section 7501. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 7001, 34 FR 1001, Jan. 23, 
1969; T.D. 7115, 36 FR 9209, May 21, 1971; T.D. 
7888, 48 FR 17588, Apr. 25, 1983] 

§ 31.3402(b)–1 Percentage method of 
withholding. 

With respect to wages paid after 
April 30, 1975, the amount of tax to be 
deducted and withheld under the per-
centage method of withholding shall be 
determined under the applicable per-
centage method withholding table con-
tained in Circular E (Employer’s Tax 
Guide) according to the instructions 
contained therein. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7915, 48 FR 44073, Sept. 27, 1983] 

§ 31.3402(c)–1 Wage bracket with-
holding. 

(a) In general. (1) The employer may 
elect to use the wage bracket method 
provided in section 3402(c) instead of 
the percentage method with respect to 
any employee. The tax computed under 
the wage bracket method shall be in 
lieu of the tax required to be deducted 
and withheld under section 3402(a). 
With respect to wages paid after July 
13, 1968, the correct amount of with-
holding shall be determined under the 
applicable wage bracket withholding 
table contained in the Circular E (Em-
ployer’s Tax Guide) issued for use with 
respect to the period in which such 
wages are paid. 

(2) For provisions relating to the 
treatment of wages paid under accident 
and health plans and wages paid other 
than in cash to retail commission 
salesmen, see paragraph (b)(8) of 
§ 31.3401(a)–1 and § 31.3402(j)–1, respec-
tively. 

(b) Established payroll periods, other 
than daily or miscellaneous, covered by 
wage bracket withholding tables. The 
wage bracket withholding tables con-
tained in Circular E for established pe-
riods other than daily or miscellaneous 
should be used in determining the tax 
to be withheld for any such period 

without reference to the time the em-
ployee is actually engaged in the per-
formance of services during such pay-
roll period. 

Example 1. On June 30, 1971, employee A is 
paid wages for a semimonthly payroll period. 
A has in effect a withholding exemption cer-
tificate indicating that he claims two with-
holding exemptions and that he is married. 
A’s wages are determined at the rate of $2 
per hour. During a certain payroll period he 
works only 24 hours and earns $48. Although 
A worked only 24 hours during the semi-
monthly payroll period, the applicable wage 
bracket withholding table contained in Cir-
cular E for a semimonthly payroll period for 
an employee who is married should be used 
in determining the tax to be withheld. Under 
this table it will be found that no tax is re-
quired to be withheld from a wage payment 
of $48 when two withholding exemptions are 
claimed. 

Example 2. On May 14, 1971, employee B is 
paid wages for a weekly payroll period. B has 
in effect a withholding exemption certifi-
cation indicating that he claims one with-
holding exemption and that he is single. B’s 
wages are determined at the rate of $2 per 
hour. During a certain payroll period B 
works 18 hours and earns $36. Although B 
worked only 18 hours during the weekly pay-
roll period the applicable wage bracket with-
holding table for a weekly payroll period for 
an employee who is single should be used in 
determining the tax to be withheld. Under 
this table it will be found that $0.50 is the 
amount of tax to be withheld from a wage 
payment of $36 when one withholding exemp-
tion is claimed. 

(c) Periods to which the tables for a 
daily or miscellaneous payroll period are 
applicable—(1) In general. The tables ap-
plicable to a daily or miscellaneous 
payroll period show the tax for employ-
ees who are to be withheld from as sin-
gle persons and for employees who are 
to be withheld from as married persons 
on the amount of wages for one day. 
Where the withholding is computed 
under the rules applicable to a mis-
cellaneous payroll period, the wages 
and the amounts shown in the applica-
ble table must be placed on a com-
parable basis. This may be accom-
plished by reducing the wages paid for 
the period to a daily basis by dividing 
the total wages by the number of days 
(including Sundays and holidays) in 
the period. The amount of the tax 
shown in the applicable table as the 
tax required to be withheld from the 
wages, as so reduced to a daily basis, 
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should then be multiplied by the num-
ber of days (including Sundays and 
holidays) in the period. 

(2) Period not a payroll period. If wages 
are paid for a period which is not a 
payroll period, the amount to be de-
ducted and withheld under the wage 
bracket method shall be the amount 
applicable in the case of a miscella-
neous payroll period containing a num-
ber of days (including Sundays and 
holidays) equal to the number of days 
(including Sundays and holidays) in 
the period with respect to which such 
wages are paid. 

Example. An individual performs services 
for a contractor in connection with a con-
struction project. He has in effect a with-
holding exemption certificate indicating 
that he claims two withholding exemptions 
and that he is married. Wages have been 
fixed at the rate of $36 per day, to be paid 
upon completion of the project. The project 
is completed before July 1, 1971, in 12 con-
secutive days, at the end of which period the 
individual is paid wages of $360 for 10 days’ 
services performed during the period. Under 
the wage bracket method the amount to be 
deducted and withheld from such wages is 
determined by dividing the amount of the 
wages ($360) by the number of days in the pe-
riod (12), the result being $30. The amount of 
tax required to be withheld is determined 
under the appropriate table applicable to a 
miscellaneous payroll period for an employee 
who is married. Under this table the tax re-
quired to be withheld is $47.40 (12 × $3.95). 

(3) Wages paid without regard to any 
period. If wages are paid to an employee 
without regard to any particular pe-
riod, as, for example, commissions paid 
to a salesman upon consummation of a 
sale, the amount of tax to be deducted 
and withheld shall be determined in 
the same manner as in the case of a 
miscellaneous payroll period con-
taining a number of days (including 
Sundays and holidays) equal to the 
number of days (including Sundays and 
holidays) which have elapsed, begin-
ning with the latest of the following 
days: 

(i) The first day after the last pay-
ment of wages to such employee by 
such employer in the calendar year, or 

(ii) The date on which such individ-
ual’s employment with such employer 
began in the calendar year, or 

(iii) January 1 of such calendar year, 
and ending with (and including) the 
date on which such wages are paid. 

Example. On April 2, 1971, C is employed by 
the X Real Estate Company to sell real es-
tate on a commission basis, commissions to 
be paid only upon consummation of sales. C 
has in effect a withholding exemption cer-
tificate indicating that he claims one with-
holding exemption and that he is not mar-
ried. On May 22, 1971, C receives a commis-
sion of $300, his first commission since April 
2, 1971. Again on June 19, 1971, C receives a 
commission of $420. Under the wage bracket 
method, the amount of tax to be deducted 
and withheld in respect of the commission 
paid on May 22, is $10, which amount is ob-
tained by multiplying $0.20 (tax per day 
under the appropriate wage bracket table ap-
plicable to a daily or miscellaneous payroll 
period for an employee who is not married 
where wages are at least $6 but less than 
$6.25 a day) by 50 (number of days elapsed); 
and the amount of tax to be withheld with 
respect to the commission paid on June 19 is 
$54.60, which amount is obtained by multi-
plying $1.95 (tax under the appropriate wage 
bracket table for a daily or miscellaneous 
payroll period where wages are at least $15 
but less than $15.50 a day) by 28 (number of 
days elapsed). 

(d) Period or elapsed time less than 1 
week. (1) It is the general rule that if 
wages are paid for a payroll period or 
other period of less than 1 week, the 
tax to be deducted and withheld under 
the wage bracket method shall be the 
amount computed for a daily payroll 
period, or for a miscellaneous payroll 
period containing the same number of 
days (including Sundays and holidays) 
as the payroll period, or other period, 
for which such wages are paid. In the 
case of wages paid without regard to 
any period, if the elapsed time com-
puted as provided in paragraph (c) of 
this section is less than 1 week, the 
same rule is applicable. 

Example 1. On May 14, 1971, an employee 
who has a daily payroll period is paid wages 
of $15 per day. The employee has in effect a 
withholding exemption certificate indicating 
that he claims one withholding exemption 
and that he is not married. Under the appli-
cable table for a daily payroll period for an 
employee who is not married, the amount of 
tax to be deducted and withheld from each 
such payment of wages is $1.95. 

Example 2. An employee works for a certain 
employer on 4 consecutive days for which he 
is paid wages totalling $60 on July 25, 1971. 
The employee has in effect a withholding ex-
emption certificate claiming two with-
holding exemptions and indicating that he is 
married. The amount of tax to be deducted 
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and withheld under the wage bracket method 
is $5.60 (4×$1.40). 

(2) If the payroll period, other period 
or elapsed time where wages are paid 
without regard to any period, is less 
than one week, the employer may, 
under certain conditions, elect to de-
duct and withhold the tax determined 
by the application of the wage table for 
a weekly payroll period to the aggre-
gate of the wages paid to the employee 
during the calendar week. The election 
to use the weekly wage table in such 
cases is subject to the limitations and 
conditions prescribed in Circular E 
with respect to employers using the 
percentage method in similar cases. 

(3) As used in this paragraph the 
term ‘‘calendar week’’ means a period 
of seven consecutive days beginning 
with Sunday and ending with Satur-
day. 

(e) Rounding off of wage payment. In 
determining the amount to be deducted 
and withheld under the wage bracket 
method the wages may, at the election 
of the employer, be computed to the 
nearest dollar, provided such wages are 
in excess of the highest wage bracket 
of the applicable table. For the purpose 
of the computation to the nearest dol-
lar, the payment of a fractional part of 
a dollar shall be disregarded unless it 
amounts to one-half dollar or more, in 
which case it shall be increased to 
$1.00. Thus, if the payroll period of an 
employee is weekly and the wage pay-
ment of such employee is $255.49, the 
employer may compute the tax on the 
excess over $200 as if the excess were 
$55 instead of $55.49. If the weekly wage 
payment is $255.50, the employer may, 
in computing the tax, consider the ex-
cess over $200 to be $56 instead of $55.50. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6860, 30 FR 13942, Nov. 4, 
1965; T.D. 7115, 36 FR 9215, May 21, 1971; T.D. 
7888, 48 FR 17588, Apr. 25, 1983; T.D. 7915, 48 
FR 44073, Sept. 27, 1983] 

§ 31.3402(d)–1 Failure to withhold. 
If the employer in violation of the 

provisions of section 3402 fails to de-
duct and withhold the tax, and there-
after the income tax against which the 

tax under section 3402 may be credited 
is paid, the tax under section 3402 shall 
not be collected from the employer. 
Such payment does not, however, oper-
ate to relieve the employer from liabil-
ity for penalties or additions to the tax 
applicable in respect of such failure to 
deduct and withhold. The employer 
will not be relieved of his liability for 
payment of the tax required to be with-
held unless he can show that the tax 
against which the tax under section 
3402 may be credited has been paid. See 
§ 31.3403–1, relating to liability for tax. 

§ 31.3402(e)–1 Included and excluded 
wages. 

(a) If a portion of the remuneration 
paid by an employer to his employee 
for services performed during a payroll 
period of not more than 31 consecutive 
days constitutes wages, and the re-
mainder does not constitute wages, all 
the remuneration paid the employee 
for services performed during such pe-
riod shall for purposes of withholding 
be treated alike, that is, either all in-
cluded as wages or all excluded. The 
time during which the employee per-
forms services, the remuneration for 
which under section 3401(a) constitutes 
wages, and the time during which he 
performs services, the remuneration 
for which under such section does not 
constitute wages, determine whether 
all the remuneration for services per-
formed during the payroll period shall 
be deemed to be included or excluded. 

(b) If one-half or more of the employ-
ee’s time in the employ of a particular 
employer in a payroll period is spent in 
performing services the remuneration 
for which consititutes wages, then all 
the remuneration paid the employee 
for services performed in that payroll 
period shall be deemed to be wages. 

(c) If less than one-half of the em-
ployee’s time in the employ of a par-
ticular employer in a payroll period is 
spent in performing services the remu-
neration for which constitutes wages, 
then none of the remuneration paid the 
employee for services performed in 
that payroll period shall be deemed to 
be wages. 

(d) The application of the provisions 
of paragraphs (a), (b), and (c) of this 
section may be illustrated by the fol-
lowing examples: 
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Example 1. Employer B, who operates a 
store and a farm, employs A to perform serv-
ices in connection with both operations. The 
remuneration paid A for services on the farm 
is excepted as remuneration for agricultural 
labor, and the remuneration for services per-
formed in the store constitutes wages. Em-
ployee A is paid on a monthly basis. During 
a particular month, A works 120 hours on the 
farm and 80 hours in the store. None of the 
remuneration paid by B to A for services per-
formed during the month is deemed to be 
wages, since the remuneration paid for less 
than one-half of the services performed dur-
ing the month constitutes wages. During an-
other month A works 75 hours on the farm 
and 120 hours in the store. All of the remu-
neration paid by B to A for services per-
formed during the month is deemed to be 
wages since the remuneration paid for one- 
half or more of the services performed during 
the month constitutes wages. 

Example 2. Employee C is employed as a 
maid by D, a physician, whose home and of-
fice are located in the same building. The re-
muneration paid C for services in the home 
is excepted as remuneration for domestic 
service, and the remuneration paid for her 
services in the office constitutes wages. C is 
paid on a weekly basis. During a particular 
week C works 20 hours in the home and 20 
hours in the office. All of the remuneration 
paid by D to C for services performed during 
that week is deemed to be wages, since the 
remuneration paid for one-half or more of 
the services performed during the week con-
stitutes wages. During another week C works 
22 hours in the home and 15 hours in the of-
fice. None of the remuneration paid by D to 
C for services performed during that week is 
deemed to be wages, since the remuneration 
paid for less than one-half of the services 
performed during the week constitutes 
wages. 

(e) The rules set forth in this section 
do not apply (1) with respect to any re-
muneration paid for services performed 
by an employee for his employer if the 
periods for which remuneration is paid 
by the employer vary to the extent 
that there is no period which con-
stitutes a payroll period within the 
meaning of section 3401(b) (see 
§ 31.3401(b)–1), or (2) with respect to any 
remuneration paid for services per-
formed by an employee for his em-
ployer if the payroll period for which 
remuneration is paid exceeds 31 con-
secutive days. In any such case with-
holding is required with respect to that 
portion of such remuneration which 
constitutes wages. 

§ 31.3402(f)(1)–1 Withholding exemp-
tions. 

(a) In general. (1) Except as otherwise 
provided in section 3402(f)(6) (see 
§ 31.3402(f)(6)–1), an employee receiving 
wages shall on any day be entitled to 
withholding exemptions as provided in 
section 3402(f)(1). In order to receive 
the benefit of such exemptions, the em-
ployee must file with his employer a 
withholding exemption certificate as 
provided in section 3402(f)(2). See 
§ 31.3402(f)(2)–1. 

(2) The number of exemptions to 
which an employee is entitled on any 
day depends upon his status as single 
or married, upon his status as to old 
age and blindness, upon the number of 
his dependents, upon the number of ex-
emptions claimed by his spouse (if he is 
married), and upon the number of with-
holding allowances to which he is enti-
tled under section 3402(m). 

(b) Withholding exemptions to which an 
employee is entitled in respect of himself. 
An employee is entitled to one with-
holding exemption for himself. An em-
ployee shall on any day be entitled to 
an additional withholding exemption 
for himself if he will have attained the 
age of 65 before the close of his taxable 
year which begins in, or with, the cal-
endar year in which such day falls. If 
the employee is blind, he may claim an 
additional withholding exemption for 
blindness. For purposes of claiming a 
withholding exemption for blindness, 
an individual shall be considered blind 
only if his central visual acuity does 
not exceed 20/200 in the better eye with 
correcting lenses or if his visual acuity 
is greater than 20/200 but is accom-
panied by a limitation in the fields of 
vision such that the widest diameter of 
the visual field subtends an angle no 
greater than 20 degrees. For definition 
of the term ‘‘blindness’’, see section 
151(d)(3). An employee may also be en-
titled under section 3402(m) to with-
holding exemptions with respect to 
withholding allowances (see 
§ 31.3402(m)–1). 

(c) Withholding exemptions to which an 
employee is entitled in respect to his 
spouse. (1) A married employee, whose 
spouse is an employee receiving wages, 
is entitled to claim any withholding 
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exemption to which his spouse is enti-
tled under paragraph (b) of this sec-
tion, unless the spouse has in effect a 
withholding exemption certificate 
claiming such withholding exemption. 
A married employee, whose spouse is 
not an employee receiving wages, is en-
titled to claim any withholding exemp-
tion to which his spouse would be enti-
tled under paragraph (b) of this section 
if the spouse were an employee receiv-
ing wages. 

Example 1. Assume that both the husband 
and wife have attained the age of 65 and are 
employees receiving wages. Each spouse is 
entitled under paragraph (b) of this section 
to claim 2 withholding exemptions in respect 
of himself or herself. Either spouse may 
claim, in addition to the withholding exemp-
tions to which he or she is entitled in respect 
of himself or herself, any withholding ex-
emption to which the other spouse is enti-
tled under such paragraph (b) of this section 
but does not claim on a withholding exemp-
tion certificate. 

Example 2. Assume the same facts as in Ex-
ample 1 except that only the husband is an 
employee receiving wages. The husband is 
entitled to claim 4 withholding exemptions, 
that is, the 2 withholding exemptions to 
which he is entitled in respect of himself and 
the 2 withholding exemptions to which his 
spouse would be entitled under paragraph (b) 
of this section if she were an employee re-
ceiving wages. 

(2) In determining the number of 
withholding exemptions to which an 
employee is entitled for himself and his 
spouse on any day, the employee’s sta-
tus as a single person or a married per-
son and, if married, whether a with-
holding exemption is claimed by his 
spouse, shall be determined as of such 
day. However, in the case of an em-
ployee whose spouse dies in the taxable 
year of the employee which begins in, 
or with, the calendar year in which the 
spouse dies, any withholding exemp-
tion which would be allowable to the 
employee in respect of such spouse, if 
living and not an employee receiving 
wages, may be claimed by the em-
ployee for that portion of the calendar 
year which occurs after his spouse’s 
death. For provisions applicable in the 
case of an employee whose taxable year 
is not a calendar year, and whose 
spouse dies in that portion of the cal-
endar year which precedes the first day 
of the taxable year of the employee 
which begins in the calendar year, see 

paragraph (b) of § 31.3402(f)(2)–1. An em-
ployee legally separated from his 
spouse under a decree of divorce or of 
separate maintenance or an employee 
who is a surviving spouse (as defined in 
section 2 and the regulations there-
under) shall not be entitled to any 
withholding exemptions in respect of 
his spouse. 

(d) Withholding exemptions to which an 
employee is entitled in respect of depend-
ents. Subject to the limitations stated 
in this paragraph, an employee shall be 
entitled on any day to a withholding 
exemption for each individual who may 
reasonably be expected to be his de-
pendent for his taxable year beginning 
in, or with, the calendar year in which 
such day falls. For purposes of the 
withholding exemption for an indi-
vidual who may reasonably be expected 
to be a dependent, the following rules 
shall apply: 

(1) The determination that an indi-
vidual may or may not reasonably be 
expected to be a dependent shall be 
made on the basis of facts existing at 
the beginning of the day for which a 
withholding exemption for such indi-
vidual is to be claimed. The individual 
in respect of whom an exemption is 
claimed by an employee must, on the 
day in question, be in existence and be 
within one of the categories listed in 
section 152(a), which defines the term 
‘‘dependent’’. However, a withholding 
exemption for a dependent who dies 
continues for the portion of the cal-
endar year which occurs after the de-
pendent’s death, except that, in the 
case of an employee whose taxable year 
is not a calendar year, the withholding 
exemption does not continue for a de-
pendent, within the meaning of section 
152(a) (9) or (10), whose death occurs be-
fore the first day of the employee’s tax-
able year beginning in the calendar 
year of death. 

(2) The determination that an indi-
vidual may or may not reasonably be 
expected to be a dependent shall be 
made for the taxable year of the em-
ployee in respect of which amounts de-
ducted and withheld in the calendar 
year in which the day in question falls 
are allowed as a credit. In general, 
amounts deducted and withheld during 
any calendar year are allowed as a 
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credit against the tax imposed by chap-
ter 1 of the Code for the taxable year 
which begins in, or with, such calendar 
year. Thus, in order for an employee to 
be able to claim for a calendar year a 
withholding exemption with respect to 
a particular individual as a dependent 
there must be a reasonable expectation 
that the employee will be allowed an 
exemption with respect to such indi-
vidual under section 151(e) for his tax-
able year which begins in, or with, such 
calendar year. 

(3) For the employee to be entitled on 
any day of the calendar year to a with-
holding exemption for an individual as 
a dependent, such individual must on 
such day— 

(i) Be an individual referred to in one 
of the numbered paragraphs in section 
152(a), 

(ii) Reasonably be expected to receive 
over one-half of his support, within the 
meaning of section 152, from the em-
ployee in the calendar year, and 

(iii) Either (a) reasonably be expected 
to have gross income of less than the 
amount determined pursuant to § 1.151– 
2 of this chapter (Income Tax Regula-
tions) applicable to the calendar year 
in which the taxable year of the tax-
payer begins, or (b) be a child (son, 
stepson, daughter, stepdaughter, adopt-
ed son, or adopted daughter) of the em-
ployee who (1) will not have attained 
the age of 19 at the close of the cal-
endar year or (2) is a student as defined 
in section 151. 

(4) An employee is not entitled to 
claim a withholding exemption for an 
individual otherwise reasonably ex-
pected to be a dependent of the em-
ployee if such individual is not a cit-
izen of the United States, unless such 
individual (i) is at any time during the 
calendar year a resident of the United 
States (including, in regard to wages 
paid after February 28, 1979, and indi-
vidual treated as a resident under sec-
tion 6013 (g) or (h)) Canada, Mexico, the 
Canal Zone, or the Republic of Pan-
ama, or (ii) is a child of the employee 
born to him, or legally adopted by him, 
in the Philippine Islands before Janu-
ary 1, 1956, and the child is a resident of 
the Republic of the Philippines, and 
the employee was a member of the 
Armed Forces of the United States at 

the time the child was born to him or 
legally adopted by him. 

(e) Additional withholding exemption to 
which an employee is entitled in respect of 
the standard deduction. After November 
30, 1986, an employee is entitled to one 
additional withholding exemption un-
less: 

(1) The employee is married (as de-
termined under section 143) and the 
employee’s spouse is an employee re-
ceiving wages subject to withholding, 
or 

(2) The employee has withholding ex-
emption certificates in effect with re-
spect to more than one employer. 
These restrictions do not apply if the 
combined wages of the employee and 
the spouse (if any) from other than one 
employer is less than the amount spec-
ified in the instructions to Form W–4 
or W–4A (Employee’s Withholding Al-
lowance Certificate). 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6654, 28 FR 5252, May 28, 
1963; T.D. 7065, 35 FR 16539, Oct. 23, 1970; T.D. 
7114, 36 FR 9020, May 18, 1971; T.D. 7115, 36 FR 
9234, May 21, 1971; T.D. 7670, 45 FR 6932, Jan. 
31, 1980; T.D. 7915, 48 FR 44073, Sept. 27, 1983; 
T.D. 8164, 52 FR 45633, Dec. 1, 1987] 

§ 31.3402(f)(2)–1 Withholding exemp-
tion certificates. 

(a) On commencement of employment. 
On or before the date on which an indi-
vidual commences employment with an 
employer, the individual shall furnish 
the employer with a signed with-
holding exemption certificate relating 
to his marital status and the number of 
withholding exemptions which he 
claims, which number shall in no event 
exceed the number to which he is enti-
tled, or, if the statements described in 
§ 31.3402(n)–1 are true with respect to an 
individual, he may furnish his em-
ployer with a signed withholding ex-
emption certificate which contains 
such statements. For form and con-
tents of such certificates, see 
§ 31.3402(f)(5)–1. The employer is re-
quired to request a withholding exemp-
tion certificate from each employee, 
but if the employee fails to furnish 
such certificate, such employee shall 
be considered as a single person claim-
ing no withholding exemptions. 

(b) Change in status which affects cal-
endar year. (1) If, on any day during the 
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calendar year, the number of with-
holding exemptions to which the em-
ployee is entitled is less than the num-
ber of withholding exemptions claimed 
by him on the withholding exemption 
certificate then in effect, the employee 
must within 10 days after the change 
occurs furnish the employer with a new 
withholding exemption certificate re-
lating to the number of withholding ex-
emptions which the employee then 
claims, which must in no event exceed 
the number to which he is entitled on 
such day. The number of withholding 
exemptions to which an employee is 
entitled decreases, for example, for any 
one of the following reasons: 

(i) The employee’s wife (or husband) 
for whom the employee has been claim-
ing a withholding exemption (a) is di-
vorced or legally separated from the 
employee, or (b) claims her (or his) own 
withholding exemption on a separate 
certificate. 

(ii) In the case of an employee whose 
taxable year is not a calendar year, the 
employee’s wife (or husband) for whom 
the employee has been claiming a with-
holding exemption dies in that portion 
of the calendar year which precedes the 
first day of the taxable year of the em-
ployee which begins in the calendar 
year in which the spouse dies. 

(iii) The employee finds that no ex-
emption for his taxable year which be-
gins in, or with, the current calendar 
year will be allowable to him under 
section 151(e) in respect of an indi-
vidual claimed as a dependent on the 
employee’s withholding exemption cer-
tificate. 

(iv) It becomes unreasonable for the 
employee to believe that his wages for 
an estimation year will not be more, or 
that the determinable additional 
amounts for each item under 
§ 31.3402(m)–1 for an estimation year 
will not be less, than the corresponding 
figure used in connection with a claim 
by him under section 3402 (m) of a 
withholding allowance to such an ex-
tent that the employee would no longer 
be entitled to such withholding allow-
ance. 

(v) It becomes unreasonable for an 
employee who has in effect a with-
holding exemption certificate on which 
he claims a withholding allowance 
under section 3402(m), computed on the 

basis of the preceding taxable year, to 
believe that his wages and the deter-
minable additional amounts for each 
item under § 31.3402(m)–1 in such pre-
ceding taxable year or in his present 
taxable year will entitle him to such 
withholding allowance in the present 
taxable year. 

(2) If, on any day during the calendar 
year, the number of withholding ex-
emptions to which the employee is en-
titled is more than the number of with-
holding exemptions claimed by him on 
the withholding exemption certificate 
then in effect, the employee may fur-
nish the employer with a new with-
holding exemption certificate on which 
the employee must in no event claim 
more than the number of withholding 
exemptions to which he is entitled on 
such day. 

(3) If, on any day during the calendar 
year, the statements described in 
§ 31.3402(n)–1 are true with respect to an 
employee, such employee may furnish 
his employer with a withholding ex-
emption certificate which contains 
such statements. 

(4) If, on any day during the calendar 
year, it is not reasonable for an em-
ployee, who has furnished his employer 
with a withholding exemption certifi-
cate which contains the statements de-
scribed in § 31.3402(n)–1, to anticipate 
that he will incur no liability for in-
come tax imposed under subtitle A (as 
defined in § 31.3402(n)–1) for his current 
taxable year, the employee must with-
in 10 days after such day furnish the 
employer with a new withholding ex-
emption certificate which does not 
contain such statements. If, on any day 
during the calendar year, it is not rea-
sonable for such an employee whose li-
ability for income tax imposed under 
subtitle A is determined on a basis 
other than the calendar year to so an-
ticipate with respect to his taxable 
year following his current taxable 
year, the employee must furnish the 
employer with a new withholding ex-
emption certificate which does not 
contain such statements within 10 days 
after such day or on or before the first 
day of the last month of his current 
taxable year, whichever is later. 

(c) Change in status which affects next 
calendar year. (1) If, on any day during 
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the calendar year, the number of ex-
emptions to which the employee will 
be, or may reasonably be expected to 
be, entitled under sections 151 and 
3402(m) for his taxable year which be-
gins in, or with, the next calendar year 
is different from the number to which 
the employee is entitled on such day, 
the following rules shall be applicable: 

(i) If such number is less than the 
number of withholding exemptions 
claimed by the employee on a with-
holding exemption certificate in effect 
in such day, the employee must, on or 
before December 1 of the year in which 
the change occurs, unless such change 
occurs in December, furnish his em-
ployer with a new withholding exemp-
tion certificate reflecting the decrease 
in the number of withholding exemp-
tions. If the change occurs in Decem-
ber, the new certificate must be fur-
nished within 10 days after the change 
occurs. The number of exemptions to 
which an employee is entitled for his 
taxable year which begins in, or with, 
the next calendar year decreases, for 
example, for any of the following rea-
sons: 

(a) The spouse or a dependent of the 
employee dies. 

(b) The employee finds that is not 
reasonable to expect that an individual 
claimed as a dependent on the employ-
ee’s withholding exemption certificate 
will qualify as a dependent of the em-
ployee for such taxable year. 

(c) It becomes unreasonable for an 
employee who has in effect a with-
holding exemption certificate on which 
he claims a withholding allowance 
under section 3402(m) to believe that 
his wages and the determinable addi-
tional amounts for each item under 
§ 31.3402(m)–1 for his taxable year which 
begins in, or with, the next calendar 
year will entitle him to such with-
holding allowance for such taxable 
year. 

(ii) If such number is greater than 
the number of withholding exemptions 
claimed by the employee on a with-
holding exemption certificate in effect 
on such day, the employee may, on or 
before December 1 of the year in which 
such change occurs, unless such change 
occurs in December, furnish his em-
ployer with a new withholding exemp-
tion certificate reflecting the increase 

in the number of withholding exemp-
tions. If the change occurs in Decem-
ber, the certificate may be furnished on 
or after the date on which the change 
occurs. 

(2) If, on any day during the calendar 
year, it is not reasonable for an em-
ployee, who has furnished his employer 
with a withholding exemption certifi-
cate which contains the statements de-
scribed in § 31.3402(n)–1 and whose li-
ability for such tax is determined on a 
calendar-year basis, to anticipate that 
he will incur no liability for income 
tax imposed under subtitle A (as de-
fined in § 3l.3402(n)–1) for his taxable 
year which begins with the next cal-
endar year, the employee must furnish 
his employer with a new withholding 
exemption certificate which does not 
contain such statements, on or before 
December 1 of the first-mentioned cal-
endar year. If it first becomes unrea-
sonable for the employee to so antici-
pate in December, the new certificate 
must be furnished within 10 days after 
the day on which it first becomes un-
reasonable for the employee to so an-
ticipate. 

(3) Before December 1 of each year, 
every employer should request each of 
his employees to file a new withholding 
exemption certificate for the ensuing 
calendar year, in the event of change in 
the employee’s exemption status since 
the filing of his latest certificate. 

(d) Inclusion of account number on 
withholding exemption certificate. Every 
individual to whom an account number 
has been assigned shall include such 
number of any withholding exemption 
certificate filed with an employer. For 
provisions relating to the obtaining of 
an account number, see § 31.6011 (b)–2. 

(e) Invalid withholding exemption cer-
tificates. Any alteration of or unauthor-
ized addition to a withholding exemp-
tion certificate shall cause such certifi-
cate to be invalid; see paragraph (b) of 
§ 31.3402(f)(5)–1 for the definitions of al-
teration and unauthorized addition. 
Any withholding exemption certificate 
which the employee clearly indicates 
to be false by an oral statement or by 
a written statement (other than one 
made on the withholding exemption 
certificate itself) made by him to the 
employer on or before the date on 
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which the employee furnishes such cer-
tificate is also invalid. For purposes of 
the preceding sentence, the term ‘‘em-
ployer’’ includes any individual author-
ized by the employer either to receive 
withholding exemption certificates, to 
make withholding computations, or to 
make payroll distributions. If an em-
ployer receives an invalid withholding 
exemption certificate, he shall consider 
it a nullity for purposes of computing 
withholding; he shall inform the em-
ployee who submitted the certificate 
that it is invalid, and shall request an-
other withholding exemption certifi-
cate from the employee. If the em-
ployee who submitted the invalid cer-
tificate fails to comply with the em-
ployer’s request, the employer shall 
withhold from the employee as from a 
single person claiming no exemptions 
(see § 31.3402 (f)(2)–1(a)); if, however, a 
prior certificate is in effect with re-
spect to the employee, the employer 
shall continue to withhold in accord-
ance with the prior certificate. 

(f) Applicability of withholding exemp-
tion certificate to qualified State indi-
vidual income taxes. The withholding ex-
emption certificate shall be use for 
purposes of withholding with respect to 
qualified State individual income taxes 
as well as Federal tax. For provisions 
relating to the withholding exemption 
certificate with respect to such State 
taxes, see paragraph (d)(3)(i) of 
§ 301.6361–1 of this chapter (Regulation 
on Procedure and Administration). 

(g) Submission of certain withholding 
exemption certificates and notice of the 
maximum number of withholding exemp-
tions permitted—(1) Submission of certain 
withholding exemption certificates—(i) In 
general. An employer must submit to 
the Internal Revenue Service (IRS) a 
copy of any currently effective with-
holding exemption certificate as di-
rected in a written notice to the em-
ployer from the IRS or as directed in 
published guidance. 

(A) Notice to submit withholding exemp-
tion certificates. A notice to the em-
ployer to submit withholding exemp-
tion certificates may relate either to 
one or more named employees, to one 
or more reasonably segregable units of 
the employer, or to withholding exemp-
tion certificates under certain specified 
criteria. The notice will designate the 

IRS office where the copies of the with-
holding exemption certificates must be 
submitted. Alternatively, upon notice 
from the IRS, the employer must make 
available for inspection by an IRS em-
ployee withholding exemption certifi-
cates received from one or more named 
employees, from one or more reason-
ably segregable units of the employer, 
or from employees who have furnished 
withholding exemption certificates 
under certain specified criteria. 

(B) Published guidance. Employers 
may also be required to submit copies 
of withholding exemption certificates 
under certain specified criteria when 
directed to do so by the IRS in pub-
lished guidance. For purposes of the 
preceding sentence, the term published 
guidance means a revenue procedure or 
notice published in the Internal Rev-
enue Bulletin (see § 601.601(d)(2) of this 
chapter). 

(ii) Withholding after submission of 
withholding exemption certificate. After a 
copy of a withholding exemption cer-
tificate has been submitted to the IRS 
under this paragraph (g)(1), the em-
ployer must withhold tax on the basis 
of the withholding exemption certifi-
cate, if the withholding exemption cer-
tificate meets the requirements of 
§ 31.3402(f)(5)–1. However, the employer 
may not withhold on the basis of the 
withholding exemption certificate if 
the certificate must be disregarded 
based on a notice of the maximum 
number of withholding exemptions per-
mitted under the provisions of para-
graph (g)(2) of this section. 

(2) Notice of the maximum number of 
withholding exemptions permitted—(i) No-
tice to employer. The IRS may notify 
the employer in writing that the em-
ployee is not entitled to claim a com-
plete exemption from withholding or 
more than the maximum number of 
withholding exemptions specified by 
the IRS in the written notice. The no-
tice will also specify the applicable 
marital status for purposes of calcu-
lating the required amount of with-
holding. The notice will specify the 
IRS office to be contacted for further 
information. The notice of maximum 
number of withholding exemptions per-
mitted may be issued if— 

(A) The IRS determines that a copy 
of a withholding exemption certificate 
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submitted under paragraph (g)(1) of 
this section or otherwise provided to 
the IRS contains a materially incor-
rect statement or determines, after a 
request to the employee for 
verification of the statements on the 
certificate, that the IRS lacks suffi-
cient information to determine if the 
certificate is correct. 

(B) The IRS otherwise determines 
that the employee is not entitled to 
claim a complete exemption from with-
holding and is not entitled to claim 
more than a specified number of with-
holding exemptions. 

(ii) Notice to employee. If the IRS pro-
vides a notice to the employer under 
this paragraph (g)(2), the IRS will also 
provide the employer with a similar 
notice for the employee (employee no-
tice) that identifies the maximum 
number of withholding exemptions per-
mitted and specifies the marital status 
to be used for calculating the required 
amount of withholding. The employee 
notice will also indicate the process by 
which the employee can provide addi-
tional information to the IRS for pur-
poses of determining the appropriate 
number of withholding exemptions and/ 
or modifying the specified marital sta-
tus. The IRS will also mail a similar 
notice to the employee’s last known 
address. For further guidance regard-
ing the definition of last known ad-
dress, see § 301.6212–2 of this chapter. If 
the IRS is unable to determine a last 
known address for the employee, the 
IRS will use other available informa-
tion as appropriate to mail the notice 
to the employee. 

(iii) Requirement to furnish. If the em-
ployee is employed by the employer as 
of the date of the notice, the employer 
must furnish the employee notice to 
the employee within 10 business days of 
receipt. The employer may follow any 
reasonable business practice to furnish 
the copy of the notice to the employee. 
For purposes of this paragraph 
(g)(2)(iii), the determination of whether 
an employee is employed as of the date 
of the notice is based on all the facts 
and circumstances, including whether 
the employer has treated the employ-
ment relationship as terminated for 
other purposes. An employee that is 
not performing services for the em-
ployer as of the date of the notice is 

employed by the employer as of the 
date of the notice for purposes of this 
paragraph (g)(2)(iii) if— 

(A) The employer pays wages with re-
spect to prior employment to the em-
ployee subject to income tax with-
holding on or after the date specified in 
the notice; 

(B) The employer reasonably expects 
the employee to resume the perform-
ance of services for the employer with-
in twelve months of the date of the no-
tice; or 

(C) The employee is on a bona fide 
leave of absence if the period of such 
leave does not exceed twelve months or 
the employee retains a right to reem-
ployment with the employer under an 
applicable statute or by contract. 

(iv) Requirement to notify the IRS. If 
the employer is not required to furnish 
the notice to the employee under para-
graph (g)(2)(iii) of this section, the em-
ployer must send a written response to 
the IRS office designated in the notice 
indicating that the employee is not 
employed by the employer. 

(v) Requirement to withhold based on 
the notice. If the employer is required 
to furnish the employee notice to the 
employee under paragraph (g)(2)(iii), 
then the employer must withhold tax 
on the basis of the maximum number 
of withholding exemptions and the 
marital status specified in the notice 
for any wages paid after the date speci-
fied in the notice, except as provided in 
paragraphs (g)(2)(vi), (vii), (viii), (ix), 
and (x) of this section. The employer 
must withhold tax in accordance with 
the notice as of the date specified in 
the notice, which shall be no earlier 
than 45 calendar days after the date of 
the notice. 

(vi) Employment resumes after twelve 
months. If the employer is required to 
furnish the employee notice to the em-
ployee only pursuant to paragraph 
(g)(2)(iii)(B) of this section and the em-
ployee resumes the performance of 
services for the employer more than 12 
months after the date of the notice, 
then the employer is not required to 
withhold based on the notice. 

(vii) Requirement to withhold based on 
an existing Form W–4. If a withholding 
exemption certificate is in effect with 
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respect to the employee before the em-
ployer receives a notice of the max-
imum number of withholding exemp-
tions permitted under this paragraph 
(g)(2), the employer must continue to 
withhold tax in accordance with the 
existing withholding exemption certifi-
cate, rather than on the basis of the 
notice, if the existing withholding ex-
emption certificate does not claim 
complete exemption from withholding 
and claims a marital status, a number 
of withholding exemptions, and any ad-
ditional withholding that results in 
more withholding than would result 
from applying the marital status and 
number of withholding exemptions 
specified in the notice. 

(viii) Modification notice. After 
issuing the notice specifying the max-
imum number of withholding exemp-
tions permitted and the marital status, 
the IRS may issue a subsequent notice 
that modifies the original notice 
(modification notice). The modification 
notice may change the marital status 
and/or the number of withholding ex-
emptions permitted. The employer 
must withhold based on the modifica-
tion notice as of the date specified in 
the modification notice. 

(ix) Requirement to withhold after ter-
mination of employment. If the employee 
is employed as of the date of the notice 
under paragraph (g)(2)(iii) of this sec-
tion but the employer or employee ter-
minates the employment relationship 
after the date of the notice, the em-
ployer must continue to withhold 
based on the maximum number of 
withholding exemptions and the mar-
ital status specified in the notice or a 
modification notice if any wages sub-
ject to income tax withholding are paid 
with respect to the prior employment 
after such date. Furthermore, the em-
ployer must withhold based on the no-
tice or modification notice if the em-
ployee resumes an employment rela-
tionship with the employer within 12 
months after the termination of the 
employment relationship. Whether the 
employment relationship is terminated 
is based on all the facts and cir-
cumstances. 

(x) Requirement to withhold based on 
new Form W–4. The employee may fur-
nish a new withholding exemption cer-
tificate after the employer receives a 

notice or modification notice from the 
IRS of the maximum number of with-
holding exemptions permitted under 
this paragraph (g)(2). 

(A) Employee requests more with-
holding. If the employee furnishes a 
new withholding exemption certificate 
after the employer receives the notice 
or modification notice, the employer 
must withhold tax on the basis of that 
new certificate only if the new certifi-
cate does not claim complete exemp-
tion from withholding and claims a 
marital status, a number of with-
holding exemptions, and any additional 
withholding that results in more with-
holding than would result under the 
notice or modification notice. 

(B) Employee requests less withholding. 
If the employee furnishes a new with-
holding exemption certificate after the 
employer receives the notice or modi-
fication notice, the employer must dis-
regard the new certificate and withhold 
on the basis of the notice or modifica-
tion notice if the employee claims 
complete exemption from withholding 
or claims a marital status, a number of 
withholding exemptions, and any addi-
tional withholding that results in less 
withholding than would result under 
the notice or modification notice. If 
the employee wants to put a new cer-
tificate into effect that results in less 
withholding than that required under 
the notice or modification notice, the 
employee must contact the IRS. The 
employer must withhold on the basis of 
the notice or modification notice un-
less the IRS subsequently notifies the 
employer to withhold based on the new 
certificate. 

(3) Definition of employer. For pur-
poses of this paragraph (g), the term 
employer includes any person author-
ized by the employer to receive with-
holding exemption certificates, to 
make withholding computations, or to 
make payroll distributions. 

(4) Examples. The following examples 
illustrate the rules of this section. 

Example 1. Employer U receives a notice 
from the IRS that identifies the maximum 
number of withholding exemptions per-
mitted and specifies the marital status for 
Employee A. Employee A is not currently 
performing any services for Employer U. 
However, Employer U is continuing to make 
certain wage payments to Employee A. Em-
ployer U must furnish the employee notice 
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to Employee A within 10 business days of re-
ceipt and must withhold based on the notice 
on any wages paid to Employee A on or after 
the date specified in the notice. 

Example 2. Employer V receives a notice in 
October of Year 1 from the IRS that identi-
fies the maximum number of withholding ex-
emptions permitted and specifies the marital 
status for Employee B. Employee B has not 
performed services for Employer V since Au-
gust of Year 1. However, since Employee B 
has performed services for Employer V for 
several years on a seasonal basis, Employer 
V reasonably expects Employee B to resume 
the performance of services for Employer V 
in June of Year 2, a date that is within 12 
months of the date of the notice. Employer V 
is required to furnish the notice to Employee 
B within 10 business days of receipt. Em-
ployee B does not resume the performance of 
services until June of Year 3. Employer V is 
not required to withhold based on the notice. 

Example 3. Employer W receives a notice 
from the IRS that identifies the maximum 
number of withholding exemptions per-
mitted and specifies the marital status for 
Employee C. Employee C began a 4-month 
unpaid maternity leave of absence three 
weeks before Employer W received the no-
tice. Employer W must furnish the employee 
notice to Employee C within 10 business days 
of receipt. When Employee C resumes per-
forming services when her maternity leave 
ends, Employer W must withhold based on 
the notice. 

Example 4. Employer X receives a notice 
from the IRS in Year 1 that identifies the 
maximum number of withholding exemp-
tions permitted and specifies the marital 
status for Employee D. Employer X must 
furnish the employee notice to Employee D 
within 10 business days of receipt and with-
hold based on the notice. In Year 2, Em-
ployee D terminates the employment rela-
tionship. Employee D applies for a different 
position with Employer X and resumes em-
ployment 10 months after having left her 
previous position with Employer X. Since 
Employer X rehired Employee D within 12 
months after the termination of employ-
ment, Employer X must withhold based on 
the notice. 

Example 5. Employer Y receives a notice 
from the IRS that identifies the maximum 
number of withholding exemptions per-
mitted and specifies the marital status for 
Employee E. Employer Y must furnish the 
employee notice to Employee E within 10 
business days of receipt. After receipt of this 
notice, Employee E contacts the IRS and es-
tablishes that he is entitled to claim a high-
er number of withholding exemptions. Em-
ployer Y receives a modification notice from 
the IRS that changes the maximum number 
of withholding exemptions permitted for 
Employee E. Employer Y must withhold tax 

based on the modification notice as of the 
date specified in such notice. 

Example 6. Employer Z pays remuneration 
to Employee F, a United States citizen, for 
services performed in Country M. Employer 
Z receives a notice from the IRS in Year 1 
that identifies the maximum number of 
withholding exemptions permitted and speci-
fies the marital status for Employee F. Em-
ployer Z must furnish the employee notice to 
Employee F within 10 business days of re-
ceipt. Employer Z reasonably believes all the 
remuneration paid to Employee F in Year 1 
is excluded from Employee F’s gross income 
under section 911 of the Internal Revenue 
Code. Since section 3401(a)(8)(B) excludes 
such remuneration from wages for income 
tax withholding purposes, Employer X does 
not have to withhold on such remuneration, 
notwithstanding the maximum number of 
exemptions permitted and marital status 
specified in the notice. In Year 2, Employee 
F returns to the United States to perform 
services. Employer Z does not reasonably be-
lieve any part of Employee F’s remuneration 
paid in Year 2 is excluded from Employee F’s 
gross income under section 911. Rather, Em-
ployer Z reasonably believes that remunera-
tion paid to Employee F in Year 2 is subject 
to income tax withholding. Employer Z must 
withhold on the remuneration paid to Em-
ployee F based on the notice. 

(5) Effective/applicability date. Except 
as provided in this paragraph (g)(5), 
paragraph (g) applies on April 14, 2005. 
Paragraphs (g)(2)(iii)(A), (B), and (C) 
and paragraph (g)(2)(ix) apply on Octo-
ber 11, 2007, except taxpayers may rely 
on such paragraphs for notices issued 
prior to such date. 

(68A Stat. 731 (26 U.S.C. 6001); 68A Stat. 732 
(26 U.S.C. 6011); 68A Stat. 917 (26 U.S.C. 7805)) 

[T.D. 6516, 25 FR 13105, Dec. 20, 1960, as 
amended by T.D. 6654, 28 FR 5252, May 28, 
1963; T.D. 7048, 35 FR 10291, June 24, 1970; T.D. 
7065, 35 FR 16539, Oct. 23, 1970; T.D. 7577, 43 
FR 59359, Dec. 20, 1978; T.D. 7598, 44 FR 14552, 
Mar. 13, 1979; T.D. 7682, 45 FR 15526, Mar. 11, 
1980; T.D. 7772, 46 FR 17548, Mar. 19, 1981; T.D. 
7803, 47 FR 3547, Jan. 26, 1982; T.D. 7915, 48 FR 
44073, Sept. 27, 1983; T.D. 8164, 52 FR 45633, 
Dec. 1, 1987; T.D. 9196, 70 FR 19696, Apr. 14, 
2005; T.D. 9337, 72 FR 38481, July 13, 2007] 

§ 31.3402(f)(3)–1 When withholding ex-
emption certificate takes effect. 

(a) A withholding exemption certifi-
cate furnished the employer in any 
case in which no previous withholding 
exemption certificate is in effect with 
such employer, shall take effect as of 
the beginning of the first payroll pe-
riod ending, or the first payment of 
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wages made without regard to a pay-
roll period, on or after the date on 
which such certificate is so furnished. 

(b) A withholding exemption certifi-
cate furnished the employer in any 
case in which a previous withholding 
exemption certificate is in effect with 
such employer shall, except as herein-
after provided, take effect with respect 
to the first payment of wages made on 
or after the first status determination 
date which occurs at least 30 days after 
the date on which such certificate is so 
furnished. However, at the election of 
the employer, except as hereinafter 
provided, such certificate may be made 
effective with respect to any payment 
of wages made on or after the date on 
which such certificate is so furnished 
and before such status determination 
date. 

(c) A withholding exemption certifi-
cate furnished the employer pursuant 
to section 3402(f)(2)(C) (see paragraph 
(c) of § 31.3402(f)(2)–1 or paragraph 
(b)(2)(ii) of § 31.3402(1)–1) which effects a 
change for the next calendar year, 
shall not take effect, and may not be 
made effective, with respect to the cal-
endar year in which the certificate is 
furnished. A withholding exemption 
certificate furnished the employer by 
an employee who determines his in-
come tax liability on a basis other than 
a calendar- year basis, as required by 
paragraph (b)(4) of § 31.3402(f)(2)–1, 
which effects a change for the employ-
ee’s next taxable year, shall not take 
effect, and may not be made effective, 
with respect to the taxable year of the 
employee in which the certificate is 
furnished. 

(d) For purposes of this section, the 
term ‘‘status determination date’’ 
means January 1, May 1, July 1, and 
October 1 of each year. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 6516, 25 FR 13106, Dec. 20, 1960, as 
amended by T.D. 7048, 35 FR 10291, June 24, 
1970; T.D. 7065, 35 FR 16539, Oct. 23, 1970; T.D. 
7115, 36 FR 9234, May 21, 1971; T.D. 7915, 48 FR 
44073, Sept. 27, 1983] 

§ 31.3402(f)(4)–1 Period during which 
withholding exemption certificate 
remains in effect. 

(a) In general. Except as provided in 
paragraphs (b) and (c) of this section, a 
withholding exemption certificate 
which takes effect under section 3402(f) 
of the Internal Revenue Code of 1954, or 
which on December 31, 1954, was in ef-
fect under section 1622(h) of the Inter-
nal Revenue Code of 1939, shall con-
tinue in effect with respect to the em-
ployee until another withholding ex-
emption certificate takes effect under 
section 3402(f). Paragraphs (b) and (c) of 
this section are applicable only for 
withholding exemption certificates fur-
nished by the employee to the em-
ployer before January 1, 1982. See 
§ 31.3402(f)(4)–2 for the rules applicable 
to withholding exemption certificates 
furnished by the employee to the em-
ployer after December 31, 1981. 

(b) Withholding allowances under sec-
tion 3402(m) for itemized deductions. In 
no case shall the portion of a with-
holding exemption certificate relating 
to withholding allowances under sec-
tion 3402(m) for itemized deductions be 
effective with respect to any payment 
of wages made to an employee— 

(1) In the case of an employee whose 
liability for tax under subtitle A of the 
Code is determined on a calendar-year 
basis, after April 30 of the calendar 
year immediately following the cal-
endar year which was his estimation 
year for purposes of determining the 
withholding allowance or allowances 
claimed on such exemption certificate, 
or 

(2) In the case of an employee to 
whom paragraph (c)(1) of this section 
does not apply, after the last day of the 
fourth month immediately following 
his taxable year which was his esti-
mation year for purposes of deter-
mining the withholding allowance or 
allowances claimed on such exemption 
certificate. 

(c) Statements under section 3402(n) 
eliminating requirement of withholding. 
The statements described in 
§ 31.3402(n)–1 made by an employee with 
respect to his preceding taxable year 
and current taxable year shall be 
deemed to have been made also with re-
spect to his current taxable year and 
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his taxable year immediately there-
after, respectively, until either a new 
withholding exemption certificate fur-
nished by the employee takes effect or 
the existing certificate which contains 
such statements expires. In no case 
shall a withholding exemption certifi-
cate which contains such statements 
be effective with respect to any pay-
ment of wages made to an employee— 

(1) In the case of an employee whose 
liability for tax under subtitle A is de-
termined on a calendar-year basis, 
after April 30 of the calendar year im-
mediately following the calendar year 
which was his original current taxable 
year for purposes of such statements, 
or 

(2) In the case of an employee to 
whom paragraph (c)(1) of this section 
does not apply, after the last day of the 
fourth month immediately following 
his original current taxable year for 
purposes of such statements. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7048, 35 FR 10291, June 24, 1970, as 
amended by T.D. 7065, 35 FR 16539, Oct. 23, 
1970; T.D. 7915, 48 FR 44073, Sept. 27, 1983] 

§ 31.3402(f)(4)–2 Effective period of 
withholding exemption certificate. 

(a) In general. Except as provided in 
paragraphs (b) and (c) of this section, a 
withholding exemption certificate that 
takes effect under section 3402(f) of the 
Internal Revenue Code of 1954, or that 
on December 31, 1954, was in effect 
under section 1622(h) of the Internal 
Revenue Code of 1939, shall continue in 
effect with respect to the employee 
until another withholding exemption 
certificate takes effect under section 
3402(f). Paragraphs (b) and (c) of this 
section are applicable only for with-
holding exemption certificates fur-
nished by the employee to the em-
ployer after December 31, 1981. See 
§ 31.3402(f)(4)–1 for the rules applicable 
to withholding exemption certificates 
furnished by the employee to the em-
ployer before January 1, 1982. 

(b) Withholding allowances under sec-
tion 3402(m). See paragraphs (b) and (c) 
of § 31.3402(f)(2)–1 (relating to with-
holding exemption certificates) for in-
formation as to when an employee 

claiming withholding allowances under 
section 3402(m) and the regulations 
thereunder must file a new withholding 
exemption certificate with his em-
ployer. 

(c) Statements under section 3402(n) 
eliminating requirement of withholding. 
The statements described in 
§ 31.3402(n)–1 made by an employee with 
respect to his preceding taxable year 
and current taxable year shall be effec-
tive until either a new withholding ex-
emption certificate furnished by the 
employee takes effect or the existing 
certificate that contains such state-
ments expires. In no case shall a with-
holding exemption certificate that con-
tains such statements be effective with 
respect to any payment of wages made 
to an employee: 

(1) In the case of an employee whose 
liability for tax under subtitle A is de-
termined on a calendar year basis, 
after February 15 of the calendar year 
following the estimation year, or 

(2) In the case of an employee to 
whom paragraph (c)(1) of this section 
does not apply, after the 15th day of 
the 2nd calendar month following the 
last day of the estimation year. 

(d) Estimation year. The estimation 
year is the taxable year including the 
day on which the employee files the 
withholding exemption certificate with 
his employer, except that if the em-
ployee files the withholding exemption 
certificate with his employer and 
specifies on the certificate that the 
certificate is not to take effect until a 
specified future date, the estimation 
year shall be the taxable year includ-
ing that specified future date. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7915, 48 FR 44073, Sept. 27, 1983] 

§ 31.3402(f)(5)–1 Form and contents of 
withholding exemption certificates. 

(a)(1) Form W–4. Form W–4, ‘‘Employ-
ee’s Withholding Allowance Certifi-
cate,’’ is the form prescribed for the 
withholding exemption certificate re-
quired to be furnished under section 
3402(f)(2). A withholding exemption cer-
tificate must be prepared in accordance 
with the instructions and regulations 
applicable thereto, and must set forth 
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fully and clearly the data that is called 
for therein. Blank copies of paper 
Forms W–4 will be supplied to employ-
ers upon request to the Internal Rev-
enue Service (IRS). An employer may 
also download and print Form W–4 
from the IRS Internet site at 
www.irs.gov. In lieu of the prescribed 
form, employers may prepare and use a 
form the provisions of which are iden-
tical with those of the prescribed form, 
but only if employers also provide em-
ployees with all the tables, instruc-
tions, and worksheets contained in the 
Form W–4 in effect at that time, and 
only if employers comply with all rev-
enue procedures relating to substitute 
forms in effect at that time. 

(2) Employers are prohibited from ac-
cepting a substitute form developed by 
an employee, and the employee submit-
ting such form will be treated as fail-
ing to furnish a withholding exemption 
certificate. For further guidance re-
garding the employer’s obligations 
when an employee is treated as failing 
to furnish a withholding exemption 
certificate, see § 31.3402(f)(2)–1. 

(3) Effective/applicability date. Para-
graph (a)(1) applies on April 14, 2005. 
Paragraph (a)(2) applies to any sub-
stitute withholding exemption certifi-
cate furnished to an employer on or 
after October 11, 2007. 

(b) Invalid Form W–4. A Form W–4 
does not meet the requirements of sec-
tion 3402(f)(5) or this section and is in-
valid if it contains an alteration or un-
authorized addition. For purposes of 
§ 31.3402(f)(2)–1(e) and this paragraph— 

(1) An alteration of a withholding ex-
emption certificate is any deletion of 
the language of the jurat or other simi-
lar provision of such certificate by 
which the employee certifies or affirms 
the correctness of the completed cer-
tificate, or any material defacing of 
such certificate; 

(2) An unauthorized addition to a 
withholding exemption certificate is 
any writing on such certificate other 
than the entries requested (e.g., name, 
address, and number of exemptions 
claimed). 

(c) Electronic Form W–4—(1) In general. 
An employer may establish a system 
for its employees to file withholding 
exemption certificates electronically. 

(2) Requirements—(i) In general. The 
electronic system must ensure that the 
information received is the informa-
tion sent, and must document all occa-
sions of employee access that result in 
the filing of a Form W–4. In addition, 
the design and operation of the elec-
tronic system, including access proce-
dures, must make it reasonably certain 
that the person accessing the system 
and filing the Form W–4 is the em-
ployee identified in the form. 

(ii) Same information as paper Form W– 
4. The electronic filing must provide 
the employer with exactly the same in-
formation as the paper Form W–4. 

(iii) Jurat and signature requirements. 
The electronic filing must be signed by 
the employee under penalties of per-
jury. 

(A) Jurat. The jurat (perjury state-
ment) must contain the language that 
appears on the paper Form W–4. The 
electronic program must inform the 
employee that he or she must make the 
declaration contained in the jurat and 
that the declaration is made by signing 
the Form W–4. The instructions and 
the language of the jurat must imme-
diately follow the employee’s income 
tax withholding selections and imme-
diately precede the employee’s elec-
tronic signature. 

(B) Electronic signature. The elec-
tronic signature must identify the em-
ployee filing the electronic Form W–4 
and authenticate and verify the filing. 
For this purpose, the terms ‘‘authen-
ticate’’ and ‘‘verify’’ have the same 
meanings as they do when applied to a 
written signature on a paper Form W– 
4. An electronic signature can be in 
any form that satisfies the foregoing 
requirements. The electronic signature 
must be the final entry in the employ-
ee’s Form W–4 submission. 

(iv) Copies of electronic Forms W–4. 
Upon request by the Internal Revenue 
Service, the employer must supply a 
hardcopy of the electronic Form W–4 
and a statement that, to the best of the 
employer’s knowledge, the electronic 
Form W–4 was filed by the named em-
ployee. The hardcopy of the electronic 
Form W–4 must provide exactly the 
same information as, but need not be a 
facsimile of, the paper Form W–4. 

(3) Effective date—(i) In general. This 
paragraph applies to all withholding 
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exemption certificates filed electroni-
cally by employees on or after January 
2, 1997. 

(ii) Special rule for certain Forms W–4. 
In the case of an electronic system 
that precludes the filing of Forms W–4 
required on commencement of employ-
ment and Forms W–4 claiming more 
than 10 withholding exemptions or ex-
emption from withholding, the require-
ments of paragraph (c)(2)(iii) of this 
section will be treated as satisfied if 
the Form W–4 is filed electronically be-
fore January 1, 1999. 

[T.D. 7423, 41 FR 26217, June 25, 1976, as 
amended by T.D. 7915, 48 FR 44074, Sept. 27, 
1983; T.D. 8706, 62 FR 24, Jan. 2, 1997; T.D. 
9196, 70 FR 19696, Apr. 14, 2005; T.D. 9337, 72 
FR 38483, July 13, 2007] 

§ 31.3402(f)(6)–1 Withholding exemp-
tions for nonresident alien individ-
uals. 

A nonresident alien individual (other 
than, in regard to wages paid after Feb-
ruary 28, 1979, a nonresident alien indi-
vidual treated as a resident under sec-
tion 6013(g) or (h)) subject to with-
holding under section 3402 is on any 1 
day entitled under section 3402(f)(1) and 
§ 31.3402(f)(1)–1 to the number of with-
holding exemptions corresponding to 
the number of personal exemptions to 
which he is entitled on such day by 
reason of the application of section 
873(b)(3) or section 876, whichever ap-
plies. Thus, a nonresident alien indi-
vidual who is not a resident of Canada 
or Mexico and who is not a resident of 
Puerto Rico during the entire taxable 
year, is allowed under section 3402(f)(1) 
only one withholding exemption. 

[T.D. 6908, 31 FR 16776, Dec. 31, 1966, as 
amended by T.D. 7670, 45 FR 6932, Jan. 31, 
1980] 

§ 31.3402(g)–1 Supplemental wage pay-
ments. 

(a) In general and withholding on sup-
plemental wages in excess of $1,000,000— 
(1) Determination of supplemental wages 
and regular wages—(i) Supplemental 
wages. An employee’s remuneration 
may consist of regular wages and sup-
plemental wages. Supplemental wages 
are all wages paid by an employer that 
are not regular wages. Supplemental 
wages include wage payments made 
without regard to an employee’s pay-

roll period, but also may include pay-
ments made for a payroll period. Ex-
amples of wage payments that are in-
cluded in supplemental wages include 
reported tips (except as provided in 
paragraph (a)(1)(v) of this section), 
overtime pay (except as provided in 
paragraph (a)(1)(iv) of this section), bo-
nuses, back pay, commissions, wages 
paid under reimbursement or other ex-
pense allowance arrangements, non-
qualified deferred compensation includ-
ible in wages, wages paid as noncash 
fringe benefits, sick pay paid by a third 
party as an agent of the employer, 
amounts that are includible in gross 
income under section 409A, income rec-
ognized on the exercise of a nonstatu-
tory stock option, wages from imputed 
income for health coverage for a non- 
dependent, and wage income recognized 
on the lapse of a restriction on re-
stricted property transferred from an 
employer to an employee. Amounts 
that are described as supplemental 
wages in this definition are supple-
mental wages regardless of whether the 
employer has paid the employee any 
regular wages during either the cal-
endar year of the payment or any prior 
calendar year. Thus, for example, if the 
only wages that an employer has ever 
paid an employee are payments of 
noncash fringe benefits and income 
recognized on the exercise of a non-
statutory stock option, such payments 
are classified as supplemental wages. 

(ii) Regular wages. As distinguished 
from supplemental wages, regular 
wages are amounts that are paid at a 
regular hourly, daily, or similar peri-
odic rate (and not an overtime rate) for 
the current payroll period or at a pre-
determined fixed determinable amount 
for the current payroll period. Thus, 
among other things, wages that vary 
from payroll period to payroll period 
(such as commissions, reported tips, 
bonuses, or overtime pay) are not reg-
ular wages, except that an employer 
may treat tips as regular wages under 
paragraph (a)(1)(v) of this section and 
an employer may treat overtime pay as 
regular wages under paragraph 
(a)(1)(iv) of this section. 

(iii) Amounts that are not wages subject 
to income tax withholding. If an amount 
of remuneration is not wages subject to 
income tax withholding, it is neither 
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regular wages nor supplemental wages. 
Thus, for example, income from the 
disqualifying dispositions of shares of 
stock acquired pursuant to the exercise 
of statutory stock options, as described 
in section 421(b), is not included in reg-
ular wages or supplemental wages. 

(iv) Optional treatment of overtime pay 
as regular wages. Employers may treat 
overtime pay as regular wages rather 
than supplemental wages. For this pur-
pose, overtime pay is defined as any pay 
required to be paid pursuant to federal 
(Fair Labor Standards Act), state, or 
local governmental laws at a rate high-
er than the normal wage rate of the 
employee because the employee has 
worked hours in excess of the number 
of hours deemed to constitute a normal 
work week or work day. 

(v) Optional treatment of tips as regular 
wages. Employers may treat tips as 
regular wages rather than supple-
mental wages. For this purpose, tips 
are defined as including all tips which 
are reported to the employer pursuant 
to section 6053. 

(vi) Amount to be withheld. The cal-
culation of the amount of the income 
tax withholding with respect to supple-
mental wage payments is provided for 
under paragraph (a)(2) through (a)(7) of 
this section. 

(2) Mandatory flat rate withholding. If 
a supplemental wage payment, when 
added to all supplemental wage pay-
ments previously made by one em-
ployer (as defined in paragraph (a)(3) of 
this section) to an employee during the 
calendar year, exceeds $1,000,000, the 
rate used in determining the amount of 
withholding on the excess (including 
any excess which is a portion of a sup-
plemental wage payment) shall be 
equal to the highest rate of tax appli-
cable under section 1 for such taxable 
years beginning in such calendar year. 
This flat rate shall be applied without 
regard to whether income tax has been 
withheld from the employee’s regular 
wages, without allowance for the num-
ber of withholding allowances claimed 
by the employee on Form W–4, ‘‘Em-
ployee’s Withholding Allowance Cer-
tificate,’’ without regard to whether 
the employee has claimed exempt sta-
tus on Form W–4, without regard to 
whether the employee has requested 
additional withholding on Form W–4, 

and without regard to the withholding 
method used by the employer. With-
holding under this paragraph (a)(2) is 
mandatory flat rate withholding. 

(3) Certain persons treated as one em-
ployer—(i) Persons under common con-
trol. For purposes of paragraph (a)(2) of 
this section, all persons treated as a 
single employer under subsection (a) or 
(b) of section 52 shall be treated as one 
employer. 

(ii) Agents. For purposes of paragraph 
(a)(2) of this section, any payment 
made to an employee by a third party 
acting as an agent for the employer 
(regardless of whether such person 
shall have been designated as an agent 
pursuant to section 3504) shall be con-
sidered as made by the employer ex-
cept as provided in paragraph (a)(4)(iii) 
of this section. 

(4) Treatment of certain items in deter-
mining applicability of mandatory flat 
rate withholding—(i) Optional treatment 
of compensation not subject to income tax 
withholding. For purposes of paragraph 
(a)(2) of this section, employers may 
determine whether an employee has re-
ceived $1,000,000 of supplemental wages 
during a calendar year by including in 
supplemental wages amounts includ-
ible in income but not subject to with-
holding that are reported as wages, 
tips, other compensation on Form W–2. 

(ii) Allocation of salary reduction defer-
rals. In allocating salary reduction de-
ferral amounts excludable from wages 
for purposes of determining whether 
the employer has paid $1,000,000 of sup-
plemental wages under paragraph (a)(2) 
of this section, employers must allo-
cate such salary reduction deferral 
amounts to the type of compensation 
(i.e., gross amounts of regular wage 
payments or gross amounts of supple-
mental wage payments) actually being 
deferred. 

(iii) Optional de minimis exception for 
certain payments by agents. For purposes 
of paragraph (a)(2) of this section, if an 
agent makes total wage payments (in-
cluding regular wages and supple-
mental wages) of less than $100,000 to 
an individual during any calendar year, 
an employer or other agent may dis-
regard such payments in determining 
whether the individual has received 
$1,000,000 of supplemental wages during 
the calendar year, and such agent need 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00251 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



242 

26 CFR Ch. I (4–1–12 Edition) § 31.3402(g)–1 

not consider whether the individual 
has received other supplemental wages 
in determining the amount of income 
tax to be withheld from the payments. 
An employer may not avail itself of 
this exception if the employer is mak-
ing payments to the employee using 
five or more agents and a principal ef-
fect of such use of agents is to reduce 
the applicability of mandatory flat 
rate withholding to the employee. For 
purposes of paragraph (a)(2) of this sec-
tion, if an agent makes total wage pay-
ments of $100,000 or more to an indi-
vidual during any calendar year, the 
entire amount of supplemental wages 
paid by the agent during the calendar 
year to the employee must be taken 
into account (by other agents of the 
employer that make total wage pay-
ments to the employee of $100,000 or 
more, by the agent, and by the em-
ployer for which the agent is acting) in 
determining whether the employee has 
received $1,000,000 of supplemental 
wages. 

(iv) Treatment of supplemental wage 
payment exceeding $1,000,000 cumulative 
threshold. In the case of a supplemental 
wage payment that, when added to all 
supplemental wage payments pre-
viously made by the employer to the 
employee in the calendar year, results 
in the employee having received in ex-
cess of $1,000,000 supplemental wages 
for the calendar year, the employer is 
required to impose withholding under 
paragraph (a)(2) of this section only on 
the portion of the payment that is in 
excess of $1,000,000 (taking into account 
all prior supplemental wage payments 
during the year). However, an employer 
may subject the entire amount of such 
supplemental wage payment to the 
withholding imposed by paragraph 
(a)(2) of this section. 

(5) Withholding on supplemental wages 
that are not subject to mandatory flat rate 
withholding. To the extent that para-
graph (a)(2) of this section does not 
apply to a supplemental wage payment 
(or a portion of a payment), the 
amount of the tax required to be with-
held on the supplemental wages when 
paid shall be determined under the 
rules provided in paragraphs (a)(6) and 
(7) of this section. 

(6) Aggregate procedure for withholding 
on supplemental wages—(i) Applicability. 

The employer is required to determine 
withholding upon supplemental wages 
under this paragraph (a)(6) if paragraph 
(a)(2) of this section does not apply to 
the payment or portion of the payment 
and if paragraph (a)(7) of this section 
may not be used with respect to the 
payment. In addition, employers have 
the option of using this paragraph 
(a)(6) to calculate withholding with re-
spect to a supplemental wage payment, 
if paragraph (a)(2) of this section does 
not apply to the payment, but if para-
graph (a)(7) of this section could be 
used with respect to the payment. 

(ii) Procedure. Provided this proce-
dure applies under paragraph (a)(6)(i) of 
this section, the supplemental wages, if 
paid concurrently with wages for a 
payroll period, are aggregated with the 
wages paid for such payroll period. If 
not paid concurrently, the supple-
mental wages are aggregated with the 
wages paid or to be paid within the 
same calendar year for the last pre-
ceding payroll period or for the current 
payroll period, if any. The amount of 
tax to be withheld is determined as if 
the aggregate of the supplemental 
wages and the regular wages con-
stituted a single wage payment for the 
regular payroll period. The withholding 
method used by the employer with re-
spect to regular wages would then be 
used to calculate the withholding on 
this single wage payment and the em-
ployer would take into consideration 
the Form W–4 submitted by the em-
ployee. This procedure is the aggregate 
procedure for withholding on supple-
mental wages. 

(7) Optional flat rate withholding on 
supplemental wages—(i) Applicability. 
The employer may determine with-
holding upon supplemental wages 
under this paragraph (a)(7) if three con-
ditions are met— 

(A) Paragraph (a)(2) of this section 
does not apply to the payment or the 
portion of the payment; 

(B) The supplemental wages are ei-
ther not paid concurrently with reg-
ular wages or are separately stated on 
the payroll records of the employer; 
and 

(C) Income tax has been withheld 
from regular wages of the employee 
during the calendar year of the pay-
ment or the preceding calendar year. 
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(ii) Procedure. The determination of 
the tax to be withheld under paragraph 
(a)(7)(iii) of this section is made with-
out reference to any payment of reg-
ular wages, without allowance for the 
number of withholding allowances 
claimed by the employee on Form W–4, 
and without regard to whether the em-
ployee has requested additional with-
holding on Form W–4. Withholding 
under this procedure is optional flat 
rate withholding. 

(iii) Rate applicable for purposes of op-
tional flat rate withholding. Provided the 
conditions of paragraph (a)(7)(i) of this 
section have been met, the employer 
may determine the tax to be with-
held— 

(A) From supplemental wages paid 
after April 30, 1966, and prior to Janu-
ary 1, 1994, by using a flat percentage 
rate of 20 percent; 

(B) From supplemental wages paid 
after December 31, 1993, and on or be-
fore August 6, 2001, by using a flat per-
centage rate of 28 percent; 

(C) From supplemental wages paid 
after August 6, 2001, and on or before 
December 31, 2001, by using a flat per-
centage rate of 27.5 percent; 

(D) From supplemental wages paid 
after December 31, 2001, and on or be-
fore May 27, 2003, by using a flat per-
centage rate of 27 percent; 

(E) From supplemental wages paid 
after May 27, 2003, and on or before De-
cember 31, 2004, by using a flat percent-
age rate of 25 percent; and 

(F) From supplemental wages paid 
after December 31, 2004, by using a flat 
percentage rate of 28 percent (or the 
corresponding rate in effect under sec-
tion 1(i)(2) for taxable years beginning 
in the calendar year in which the pay-
ment is made). 

(8) Examples. For purposes of these 
examples, it is assumed that the rate 
for purposes of mandatory flat rate 
withholding for 2007 is 35 percent, and 
the rate for purposes of optional flat 
rate withholding for 2007 is 25 percent. 
The following examples illustrate this 
paragraph (a): 

Example 1. (i) Employee A is an employee 
of three entities (X, Y, and Z) that are treat-
ed as a single employer under section 52(a) or 
(b). In 2007, X pays regular wages to A on a 
monthly payroll period for services per-
formed for X, Y, and Z. The regular wages 

are paid on the third business day of each 
month. Income tax is withheld from the reg-
ular wages of A during the year. A receives 
only the following supplemental wage pay-
ments during 2007 in addition to the regular 
wages paid by X— 
(A) A bonus of $600,000 from X on March 15, 

2007; 
(B) A bonus of $2,300,000 from Y on November 

15, 2007; and 
(C) A bonus of $10,000 from Z on December 31, 

2007. 
(ii) In this Example 1, the $600,000 bonus 

from X is a supplemental wage payment. The 
withholding on the $600,000 payment from X 
could be determined under either paragraph 
(a)(6) or (7) of this section because income 
tax has been withheld from the regular 
wages of A. If X elects to use the aggregate 
procedure under paragraph (a)(6) of this sec-
tion, the amount of withholding on the sup-
plemental wages would be based on aggre-
gating the supplemental wages and the reg-
ular wages paid by X either for the current 
or last payroll period and treating the total 
of the regular wages paid by X and the 
$600,000 supplemental wages as a single wage 
payment for a regular payroll period. The 
withholding method used by the employer 
with respect to regular wages would then be 
used to calculate the withholding on this 
single wage payment, and the employer 
would take into consideration the Form W– 
4 furnished by the employee. 

(iii) In this Example 1, the $2,300,000 bonus 
from Y is a supplemental wage payment. To 
calculate the withholding on the $2,300,000 
supplemental wage payment from Y, the 
$600,000 of supplemental wages X has already 
paid to A in 2007 must be taken into account 
because X and Y are treated as the same em-
ployer under section 52(a) or (b). Thus, the 
withholding on the first $400,000 of the pay-
ment (i.e., the cumulative supplemental 
wages not in excess of $1,000,000) is computed 
separately from the withholding on the re-
maining $1,900,000 of the payment (i.e., the 
amount of the cumulative supplemental 
wages in excess of $1,000,000). With respect to 
the first $400,000, the withholding could be 
computed under either paragraph (a)(6) or 
(a)(7) of this section, because income tax has 
been withheld from the regular wages of the 
employee. If Y elected to withhold income 
tax using paragraph (a)(7) of this section, Y 
would withhold on the $400,000 component at 
25 percent (pursuant to paragraph 
(a)(7)(iii)(F) of this section), which would re-
sult in $100,000 tax withheld. The remaining 
$1,900,000 of the bonus would be subject to 
mandatory flat rate withholding at the max-
imum rate of tax in effect under section 1 for 
2007 (35%) without regard to the Form W–4 
submitted by A. The amount withheld from 
the $1,900,000 would be $665,000. The with-
holding on the first component and the with-
holding on the second component then would 
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be added together to determine the total in-
come tax withholding on the supplemental 
wage payment from Y. Alternatively, under 
paragraph (a)(4)(iv) of this section, Y could 
treat the entire $2,300,000 bonus payment as 
subject to mandatory flat rate withholding 
at the maximum rate of tax (35%), in which 
case the amount to be withheld would be 35 
percent of $2,300,000, or $805,000. 

(iv) The $10,000 bonus paid from Z is also a 
supplemental wage payment. To calculate 
the withholding on the $10,000 bonus, the 
$2,900,000 in cumulative supplemental wages 
already paid to A in 2007 by X and Y must be 
taken into account because X, Y, and Z are 
treated as a single employer. The entire 
$10,000 bonus would be subject to mandatory 
flat rate withholding at the maximum rate 
of tax in effect under section 1 for 2007. The 
income tax required to be withheld on this 
payment would be 35 percent of $10,000 or 
$3,500. 

Example 2. Employees B and C work for em-
ployer M. Each employee receives a monthly 
salary of $3,000 in 2007. As a result of the 
withholding allowances claimed by B, there 
has been no income tax withholding on the 
regular wages M pays to B during either 2007 
or 2006. In contrast, M has withheld income 
tax from regular wages M pays to C during 
2007. Together with the monthly salary 
check paid in December 2007 to each em-
ployee, M includes a bonus of $2,000, which is 
the only supplemental wage payment each 
employee receives from M in 2007. The bo-
nuses are separately stated on the payroll 
records of M. Because M has withheld no in-
come tax from B’s regular wages during ei-
ther the calendar year of the $2,000 bonus or 
the preceding calendar year, M cannot use 
optional flat rate withholding provided 
under paragraph (a)(7) of this section to cal-
culate the income tax withholding on B’s 
$2,000 bonus. Consequently, M must use the 
aggregate procedure set forth in paragraph 
(a)(6) of this section to calculate the income 
tax withholding due on the $2,000 bonus to B. 
With respect to the bonus paid to C, M has 
the option of using either the aggregate pro-
cedure provided under paragraph (a)(6) of 
this section or the optional flat rate with-
holding provided under paragraph (a)(7) of 
this section to calculate the income tax 
withholding due. 

Example 3. (i) Employee D works as an em-
ployee of Corporation R. Corporations R and 
T are treated as a single employer under sec-
tion 52(a) or (b). R makes regular wage pay-
ments to Employee D of $200,000 on a month-
ly basis in 2007, and income tax is withheld 
from those wages. R pays D a bonus for his 
services as an employee equal to $3,000,000 on 
June 30, 2007. Unrelated company U pays D 
sick pay as an agent of the employer R and 
such sick pay is supplemental wages pursu-
ant to § 31.3401(a)-1(b)(8)(i)(b)(2). U pays D 

$50,000 of sick pay on October 31, 2007. Cor-
poration T decides to award bonuses to all 
employees of R and T, and pays a bonus of 
$100,000 to D on December 31, 2007. D received 
no other payments from R, T, or U. 

(ii) In chronological summary, D is paid 
the following wages other than the regular 
monthly wages paid by R: 
(A) June 30, 2007—$3,000,000 (bonus from R); 
(B) October 31, 2007—$50,000 (sick pay from 

U); and 
(C) December 31, 2007—$100,000 (bonus from 

T). 
(iii) In this Example 3, each payment of 

wages other than the regular monthly wage 
payments from R is considered to be supple-
mental wages for purposes of withholding 
under § 31.3402(g)–1(a)(2). The amount of reg-
ular wages from R is irrelevant in deter-
mining when mandatory flat rate with-
holding on supplemental wages must be ap-
plied. 

(iv) Because income tax has been withheld 
on D’s regular wages, income tax may be 
withheld on $1,000,000 of the $3,000,000 bonus 
paid on June 30, 2007, under either paragraph 
(a)(6) or (7) of this section. If R elects to use 
optional flat rate withholding provided 
under paragraph (a)(7)(iii)(F) of this section, 
withholding would be calculated at 25 per-
cent of the $1,000,000 portion of the payment 
and would be $250,000. 

(v) Income tax withheld on the following 
supplemental wage payments (or portion of a 
payment) as follows is required to be cal-
culated at the maximum rate in effect under 
section 1, or 35 percent in 2007— 
(A) $2,000,000 of the $3,000,000 bonus paid by R 

on June 30, 2007; and 
(B) all of the $100,000 bonus paid by T on De-

cember 31, 2007. 
(vi) Pursuant to paragraph (a)(4)(iii) of this 

section, because the total wage payments 
made by U, an agent of the employer, to D 
are less than $100,000, U is permitted to de-
termine the amount of income tax to be 
withheld without regard to other supple-
mental wage payments made to the em-
ployee. Income tax withholding on the 
$50,000 in sick pay may be determined under 
either paragraph (a)(6) or (7) of this section. 
If U elects to withhold income tax at the flat 
rate provided under paragraph (a)(7)(iii)(F) of 
this section, withholding on the $50,000 of 
sick pay would be calculated at 25 percent of 
the $50,000 payment and would be $12,500. Al-
ternatively, U may choose to take account of 
the $3,000,000 in supplemental wages paid by 
the employer during 2007 prior to payment of 
the $50,000 sick pay, and withholding on the 
$50,000 of sick pay could be calculated apply-
ing the mandatory flat rate of 35 percent, re-
sulting in withholding of $17,500 on the 
$50,000 payment. 

Example 4. (i) Employer J has decided it 
wants to grant its employee B a $1,000,000 net 
bonus (after withholding) to be paid in 2007. 
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Employer J has withheld income tax from 
the regular wages of the employee. Employer 
J has made no other supplemental wage pay-
ments to B during the year. 

(ii) This Example 4 requires grossing up the 
supplemental wage payment to determine 
the gross wages necessary to result in a net 
payment of $1,000,000. If the employer elected 
to use optional flat rate withholding, the 
first $1,000,000 of the wages would be subject 
to 25 percent withholding. However, any 
wages above that, including amounts rep-
resenting gross-up payments, would be sub-
ject to mandatory 35 percent withholding. 
The withholding applicable to the first 
$1,000,000 (i.e., $250,000) would thus be re-
quired to be grossed-up at a 35 percent rate 
to determine the gross wage amount in ex-
cess of $1,000,000. Thus, the wages in excess of 
$1,000,000 would be equal to $250,000 divided 
by .65 (computed by subtracting .35 from 1) 
or $384,615.38. Thus the total supplemental 
wage payment, taking into account income 
tax withholding only (and not Federal Insur-
ance Contributions Act taxes), to B would be 
$1,384,615.38, and the total withholding with 
respect to the payment if Employer J elected 
optional flat rate withholding with respect 
to the first $1,000,000, would be $384,615.38. 

(9) Certain noncash payments to retail 
commission salesmen. For provisions re-
lating to the treatment of wages that 
are not subject to paragraph (a)(2) of 
this section and that are paid other 
than in cash to retail commission 
salesmen, see § 31.3402(j)–1. 

(10) Alternative methods. The Sec-
retary may provide by publication in 
the Internal Revenue Bulletin (see 
§ 601.601(d)(2)(ii)(b) of this chapter) for 
alternative withholding methods that 
will allow an employer to meet its re-
sponsibility for the mandatory flat 
rate withholding required by paragraph 
(a)(2) of this section. 

(b) Special rule where aggregate with-
holding exemption exceeds wages paid. (1) 
This rule does not apply to the extent 
that paragraph (a)(2) of this section ap-
plies to the supplemental wage pay-
ment. If supplemental wages are paid 
to an employee during a calendar year 
for a period which involves two or more 
consecutive payroll periods, for which 
other wages also are paid during such 
calendar year, and the aggregate of 
such other wages is less than the ag-
gregate of the amounts determined 
under the table provided in section 
3402(b) (1) as the withholding exemp-
tions applicable for such payroll peri-
ods, the amount of the tax required to 

be withheld on the supplemental wages 
shall be computed as follows: 

Step 1. Determine an average wage for each 
of such payroll periods by dividing the sum 
of the supplemental wages and the wages 
paid for such payroll periods by the number 
of such payroll periods. 

Step 2. Determine a tax for each payroll pe-
riod as if the amount of the average wage 
constituted the wages paid for such payroll 
period. 

Step 3. From the sum of the amounts of tax 
determined in Step 2 subtract the total 
amount of tax withheld, or to be withheld, 
from the wages, other than the supplemental 
wages, for such payroll periods. The remain-
der, if any shall constitute the amount of the 
tax to be withheld upon the supplemental 
wages. 

Example. An employee has a weekly payroll 
period ending on Saturday of each week, the 
wages for which are paid on Friday of the 
succeeding week. On the 10th day of each 
month he is paid a bonus based upon produc-
tion during the payroll periods for which 
wages were paid in the preceding month. The 
employee is paid a weekly wage of $64 on 
each of the five Fridays occurring in July 
1966. On August 10, 1966, the employee is paid 
a bonus of $125 based upon production during 
the five payroll periods covered by the wages 
paid in July. On the date of payment of the 
bonus, the employee, who is married and has 
three children, has a withholding exemption 
certificate in effect indicating that he is 
married and claiming five withholding ex-
emptions. The amount of the tax to be with-
held from the bonus paid on August 10, 1966, 
is computed as follows: 
Wages paid in July 1966 for 5 payroll periods 

(5×$64) ............................................................. $320.00 
Bonus paid August 10, 1966 ............................... 125.00 

Aggregate of wages and bonus ................ 445.00 

Average wage per payroll period ($445÷5) ......... 89.00 
Computation of tax under percentage method: 

Withholding exemptions (5×$13.50) ................ 67.50 

Remainder subject to tax .......................... 21.50 

Tax on average wage for 1 week under percent-
age method of withholding (married person 
with weekly payroll period) 14 percent of 
$17.50 (excess over $4)) ................................. 2.45 

Tax on average wage for 5 weeks ...................... 12.25 
Less: Tax previously withheld on weekly wage 

payments of $64 .............................................. None 
Tax to be withheld on supplemental wages 12.25 

Computation of tax under wage bracket method: 
Tax on $89 wage under weekly wage table for 
married person ($2.50 per week for 5 weeks) 12.50 

Less: Tax previously withheld on weekly wage 
payments of $64 .............................................. None 

Tax to be withheld on supplemental wages ........ 12.50 
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(2) Applicability. The rules prescribed 
in this paragraph (b) shall, at the elec-
tion of the employer, be applied in lieu 
of the rules prescribed in paragraph (a) 
of this section except that this para-
graph shall not be applicable in any 
case in which the payroll period of the 
employee is less than one week or to 
the extent that paragraph (a)(2) of this 
section applies to the supplemental 
wage payment. 

(c) Vacation allowances. Amounts of 
so-called ‘‘vacation allowances’’ shall 
be subject to withholding as though 
they were regular wage payments made 
for the period covered by the vacation. 
If the vacation allowance is paid in ad-
dition to the regular wage payment for 
such period, the rules applicable with 
respect to supplemental wage pay-
ments shall apply to such vacation al-
lowance. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6860, 30 FR 13947, Nov. 4, 
1965; T.D. 6882, 31 FR 5661, Apr. 12, 1966; T.D. 
9276, 71 FR 42054, July 25, 2006; 71 FR 58276, 
Oct. 3, 2006; 71 FR 77612, Dec. 27, 2006; 72 FR 
3734, Jan. 26, 2007] 

§ 31.3402(g)–2 Wages paid for payroll 
period of more than one year. 

If wages are paid to an employee for 
a payroll period of more than one year, 
for the purpose of determining the 
amount of tax required to be deducted 
and withheld in respect of such wages— 

(a) Under the percentage method, the 
amount of the tax shall be determined 
as if such payroll period constituted an 
annual payroll period, and 

(b) Under the wage bracket method, 
the amount of the tax shall be deter-
mined as if such payroll period con-
stituted a miscellaneous payroll period 
of 365 days. 

§ 31.3402(g)–3 Wages paid through an 
agent, fiduciary, or other person on 
behalf of two or more employers. 

(a) If a payment of wages is made to 
an employee by an employer through 
an agent, fiduciary, or other person 
who also has the control, receipt, cus-
tody, or disposal of, or pays the wages 
payable by another employer to such 
employee, the amount of the tax re-
quired to be withheld on each wage 
payment made through such agent, fi-
duciary, or person shall, whether the 

wages are paid separately on behalf of 
each employer or paid in a lump sum 
on behalf of all such employers, be de-
termined upon the aggregate amount 
of such wage payment or payments in 
the same manner as if such aggregate 
amount had been paid by one employer. 
Hence, under either the percentage 
method or the wage bracket method 
the tax shall be determined upon the 
aggregate amount of the wage pay-
ment. 

(b) In any such case, each employer 
shall be liable for the return and pay-
ment of a pro rata portion of the tax so 
determined, such portion to be deter-
mined in the ratio which the amount 
contributed by the particular employer 
bears to the aggregate of such wages. 

(c) For example, three companies 
maintain a central management agen-
cy which carries on the administrative 
work of the several companies. The 
central agency organization consists of 
a staff of clerks, bookkeepers, stenog-
raphers, etc., who are the common em-
ployees of the three companies. The ex-
penses of the central agency, including 
wages paid to the foregoing employees, 
are borne by the several companies in 
certain agreed proportions. Company X 
pays 45 percent, Company Y pays 35 
percent and Company Z pays 20 percent 
of such expenses. The amount of tax re-
quired to be withheld on the wages paid 
to persons employed in the central 
agency should be determined in accord-
ance with the provisions of this sec-
tion. In such event, Company X is lia-
ble as an employer for the return and 
payment of 45 percent of the tax re-
quired to be withheld, Company Y is 
liable for the return and payment of 35 
percent of the tax and Company Z is 
liable for the return and payment of 20 
percent of the tax. (See § 31.3504–1, re-
lating to acts to be performed by 
agents.) 

§ 31.3402(h)(1)–1 Withholding on basis 
of average wages. 

(a) In general. An employer may de-
termine the amount of tax to be de-
ducted and withheld upon a payment of 
wages to an employee on the basis of 
the employee’s average estimated 
wages, with necessary adjustments, for 
any quarter. This paragraph applies 
only where the method desired to be 
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used includes wages other than tips 
(whether or not tips are also included). 

(b) Withholding on the basis of average 
estimated tips—(1) In general. Subject to 
certain limitations and conditions, an 
employer may, at his discretion, with-
hold the tax under section 3402 in re-
spect of tips reported by an employee 
to the employer on an estimated basis. 
An employer who elects to make with-
holding of the tax on an estimated 
basis shall: 

(i) In respect of each employee, make 
an estimate of the amount of tips that 
will be reported, pursuant to section 
6053, by the employee to the employer 
in a calendar quarter. 

(ii) Determine the amount which 
must be deducted and withheld upon 
each payment of wages (exclusive of 
tips) which are under the control of the 
employer to be made during the quar-
ter by the employer to the employee. 
The total amount which must be de-
ducted and withheld shall be deter-
mined by assuming that the estimated 
tips for the quarter represent the 
amount of wages to be paid to the em-
ployee in the form of tips in the quar-
ter and that such tips will be ratably 
(in terms of pay periods) paid during 
the quarter. 

(iii) Deduct and withhold from any 
payment of wages (exclusive of tips) 
which are under the control of the em-
ployer, or from funds referred to in sec-
tion 3402(k) (see §§ 31.3402(k) and 
31.3402(k)–1), such amount as may be 
necessary to adjust the amount of tax 
withheld on the estimated basis to con-
form to the amount required to be 
withheld in respect of tips reported by 
the employee to the employer during 
the calendar quarter in written state-
ments furnished to the employer pursu-
ant to section 6053(a). If an adjustment 
is required, the additional tax required 
to be withheld may be deducted upon 
any payment of wages (exclusive of 
tips) which are under the control of the 
employer during the quarter and with-
in the first 30 days following the quar-
ter or from funds turned over by the 
employee to the employer for such pur-
pose within such period. For provisions 
relating to the repayment to an em-
ployee, or other disposition, of 
amounts deducted from an employee’s 

remuneration in excess of the correct 
amount of tax, see § 31.6413(a)–1. 

(2) Estimating tips employee will re-
port—(i) Initial estimate. The initial es-
timate of the amount of tips that will 
be reported by a particular employee in 
a calendar quarter shall be made on the 
basis of the facts and circumstances 
surrounding the employment of that 
employee. However, if a number of em-
ployees are employed under substan-
tially the same circumstances and 
working conditions, the initial esti-
mate established for one such em-
ployee may be used as the initial esti-
mate for other employees in that 
group. 

(ii) Adjusting estimate. If the quarterly 
estimate of tips in respect of a par-
ticular employee continues to differ 
substantially from the amount of tips 
reported by the employee and there are 
no unusual factors involved (for exam-
ple, an extended absence from work due 
to illness) the employer shall make an 
appropriate adjustment of his estimate 
of the amount of tips that will be re-
ported by the employee. 

(iii) Reasonableness of estimate. The 
employer must be prepared, upon re-
quest of the district director, to dis-
close the factors upon which he relied 
in making the estimate, and his rea-
sons for believing that the estimate is 
reasonable. 

[T.D. 7053, 35 FR 11626, July 21, 1970] 

§ 31.3402(h)(2)–1 Withholding on basis 
of annualized wages. 

An employer may determine the 
amount of tax to be deducted and with-
held upon a payment of wages to an 
employee by taking the following 
steps: 

Step 1. Multiply the amount of the employ-
ee’s wages for the payroll period by the num-
ber of such periods in the calendar year. 

Step 2. Determine the amount of tax which 
would be required to be deducted and with-
held upon the amount determined in Step 1 
if that amount constituted the actual wages 
for the calendar year and the payroll period 
of the employee were an annual payroll pe-
riod. 

Step 3. Divide the amount of tax deter-
mined in Step 2 by the number of periods by 
which the employee’s wages were multiplied 
in Step 1. 

Example. On July 1, 1970, A, a single person 
who is on a weekly payroll period and claims 
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one exemption, receives wages of $100 from X 
Co., his employer. X Co. multiplies the week-
ly wage of $100 by 52 weeks to determine an 
annual wage of $5,200. It then subtracts $650 
for A’s withholding exemption and arrives at 
a balance of $4,550. The applicable table in 
section 3402(a) for annual payroll periods in-
dicates that the amount of tax to be with-
held thereon is $376 plus $314.50 (17 percent of 
excess over $2,700), or a total of $690.50. The 
annual tax of $690.50, when divided by 52 to 
arrive at the portion thereof attributable to 
the weekly payroll period, equals $13.28. X 
Co. may, if it chooses, withhold $13.28 rather 
than the amount specified in section 3402 (a) 
or (c) for a weekly payroll period. 

[T.D. 7053, 35 FR 11627, July 21, 1970] 

§ 31.3402(h)(3)–1 Withholding on basis 
of cumulative wages. 

(a) In general. In the case of an em-
ployee who has in effect a request that 
the amount of tax to be withheld from 
his wages be computed on the basis of 
his cumulative wages, and whose wages 
since the beginning of the current cal-
endar year have been paid with respect 
to the same category of payroll period 
(e.g., weekly or semimonthly), the em-
ployer may determine the amount of 
tax to be deducted and withheld upon a 
payment of wages made to the em-
ployee after December 31, 1969, by tak-
ing the following steps: 

Step 1. Add the amount of the wages to be 
paid the employee for the payroll period to 
the total amount of wages paid by the em-
ployer to the employee during the calendar 
year. 

Step 2. Divide the aggregate amount of 
wages computed in Step 1 by the number of 
payroll periods to which that amount re-
lates. 

Step 3. Compute the total amount of tax 
that would have been required to be deducted 
and withheld under section 3402(a) if the av-
erage amount of wages (as computed in Step 
2) had been paid to the employee for the 
number of payroll periods to which the ag-
gregate amount of wages (computed in Step 
1) relates. 

Step 4. Determine the excess, if any, of the 
amount of tax computed in Step 3 over the 
total amount of tax already deducted and 
withheld by the employer from wages paid to 
the employee during the calendar year. 

Example. On July 1, 1970, Y Co. employs B, 
a single person claiming one exemption. Y 
Co. pays B the following amounts of wages 
on the basis of a biweekly payroll period on 
the following pay days: 
July 20 ..................................................................... $1,000 
August 3 ................................................................... 300 
August 17 ................................................................. 300 

August 31 ................................................................. 300 
September 14 .......................................................... 300 
September 28 .......................................................... 300 

On October 5, B requests that Y Co. withhold 
on the basis of his cumulative wages with re-
spect to his wages to be paid on October 12 
and thereafter. Y Co. adds the $300 in wages 
to be paid to B on October 12 to the pay-
ments of wages already made to B during the 
calendar year, and determines that the ag-
gregate amount of wages is $2,800. The aver-
age amount of wages for the 7 biweekly pay-
roll periods is $400. The total amount of tax 
required to be deducted and withheld for 
payments of $400 for each of 7 biweekly pay-
roll periods is $485.87 under section 3402(a). 
Since the total amount of tax which has 
been deducted and withheld by Y Co. through 
September 28 is $484.86, Y Co. may, if it 
chooses, deduct and withhold $1.01 (the 
amount by which $485.87 exceeds the total 
amount already withheld by Y Co.) from the 
payment of wages to B on October 12 rather 
than the amount specified in section 3402 (a) 
or (c). 

(b) Employee’s request and revocation 
of request. An employee’s request that 
his employer withhold on the basis of 
his cumulative wages and a notice of 
revocation of such request shall be in 
writing and in such form as the em-
ployer may prescribe. An employee’s 
request furnished to his employer pur-
suant to this section shall be effective, 
and may be acted upon by his em-
ployer, after the furnishing of such re-
quest and before a revocation thereof is 
effective. A revocation of such request 
may be made at any time by the em-
ployee furnishing his employer with a 
notice of revocation. The employer 
may give immediate effect to a revoca-
tion, but, in any event, a revocation 
shall be effective with respect to pay-
ments of wages made on or after the 
first ‘‘status determination date’’ (see 
section 3402(f)(3)(B)) which occurs at 
least 30 days after the date on which 
such notice is furnished. 

(c) Requests due to increases or de-
creases in allowances. An employee may 
request pursuant to this section that 
his employer withhold on the basis of 
the employee’s cumulative wages when 
the employee is entitled to claim an in-
creased or decreased number of with-
holding allowances under § 31.3402(m)–1 
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during the estimation year (as defined 
in § 31.3402(m)–1(c)(1)). 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7053, 35 FR 11627, July 21, 1970, as 
amended by T.D. 7915, 48 FR 44074, Sept. 27, 
1983] 

§ 31.3402(h)(4)–1 Other methods. 
(a) Maximum permissible deviations. An 

employer may use any other method of 
withholding under which the employer 
will deduct and withhold upon wages 
paid to an employee after December 31, 
1969, for a payroll period substantially 
the same amount as would be required 
to be deducted and withheld by apply-
ing section 3402(a) with respect to the 
payroll period. For purposes of section 
3402(h)(4) and this section, an amount 
is substantially the same as the 
amount required to be deducted and 
withheld under section 3402(a) if its de-
viation from the latter amount is not 
greater than the maximum permissible 
deviation prescribed in this paragraph. 
The maximum permissible deviation 
under this paragraph is determined by 
annualizing wages as provided in Step 1 
of § 31.3402(h)(2)–1 and applying the fol-
lowing table to the amount of tax re-
quired to be deducted and withheld 
under section 3402(a) with respect to 
such annualized wages, as determined 
under Step 2 of § 31.3402(h)(2)–1: 

If the tax required to be withheld 
under the annual percentage rate 

schedule is— 

The maximum per-
missible annual devi-

ation is— 

$10 to $100 ......................................... $10, plus 10 percent 
of excess over 
$10. 

$100 to $1,000 .................................... $19, plus 3 percent 
of excess over 
$100. 

$1,000 or over ..................................... $46, plus 1 percent 
of excess over 
$1,000. 

In any case, an amount which is less 
than $10 more or less per year than the 
amount required to be deducted and 
withheld under section 3402(a) is sub-
stantially the same as the latter 
amount. If any method produces re-
sults which are not greater than the 
prescribed maximum deviations only 
with respect to some of his employees, 
the employer may use such method 
only with respect to such employees. 

An employer should thoroughly test 
any method which he contemplates 
using to ascertain whether it meets the 
tolerances prescribed by this para-
graph. An employer may not use any 
method, one of the principal purposes 
of which is to consistently produce 
amounts to be deducted and withheld 
which are less (though substantially 
the same) than the amount required to 
be deducted and withheld by applying 
section 3402(a). 

(b) Combined FICA and income tax 
withholding. In addition to the methods 
authorized by paragraph (a) of this sec-
tion, an employer may determine the 
amount of tax to be deducted and with-
held under section 3402 upon a payment 
of wages to an employee by using ta-
bles prescribed by the Commissioner 
which combine the amounts of tax to 
be deducted under sections 3102 and 
3402. Such tables shall provide for the 
deduction of the sum of such amounts, 
computed on the basis of the midpoints 
of the wage brackets in the tables pre-
scribed under section 3402(c). The por-
tion of such sum which is to be treated 
as the tax deducted and withheld under 
section 3402 shall be the amount ob-
tained by subtracting from such sum 
the amount of tax required to be de-
ducted by section 3102. Such tables 
may be used only with respect to pay-
ments which are wages under both sec-
tions 3121(a) and 3401(a). 

(c) Part-year employment method of 
withholding—(1) In general. In addition 
to the methods authorized by other 
paragraphs of this section, in the case 
of part-year employment (as defined in 
subparagraph (4) of this paragraph) of 
an employee who determines his liabil-
ity for tax under subtitle A of the Code 
on a calendar-year basis and who has in 
effect a request that the amount of tax 
to be withheld from his wages be com-
puted according to the part-year em-
ployment method described in this 
paragraph, the employer may deter-
mine the amount of tax to be deducted 
and withheld upon a payment of wages 
made to the employee on or after Janu-
ary 5, 1973, by taking the following 
steps: 

Step 1. Add the amount of wages to be paid 
to the employee for the current payroll pe-
riod to the total amount of wages paid by 
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the employer to the employee for all pre-
ceding payroll periods included in the cur-
rent term of continuous employment (as de-
fined in subparagraph (3) of this paragraph) 
of the employee by the employer; 

Step 2. Divide the aggregate amount of 
wages computed in Step 1 by the total of the 
number of payroll periods to which that 
amount relates plus the equivalent number 
of payroll periods (as defined in subpara-
graph (2) of this paragraph) in the employ-
ee’s term of continuous unemployment im-
mediately preceding the current term of con-
tinuous employment, such term of contin-
uous unemployment to be exclusive of any 
days prior to the beginning of the current 
calendar year; 

Step 3. Determine the total amount of tax 
that would have been required to be deducted 
and withheld under section 3402 if the aver-
age amount of wages (as computed in Step 2) 
had been paid to the employee for the num-
ber of payroll periods determined in Step 2 
(including the equivalent number of payroll 
periods); and 

Step 4. Determine the excess, if any, of the 
amount of tax computed in Step 3 over the 
total amount of tax already deducted and 
withheld by the employer from wages paid to 
the employee for all payroll periods during 
the current term of continuous employment. 

The use of the method described in this 
paragraph does not preclude the em-
ployee from claiming additional with-
holding allowances pursuant to section 
3402(m) or the standard deduction al-
lowance pursuant to section 
3402(f)(1)(G). 

(2) Equivalent number of payroll peri-
ods. For purposes of this paragraph, the 
equivalent number of payroll periods 
shall be determined by dividing the 
number of calendar days contained in 
the current payroll period into the 
number of calendar days between the 
later of (i) the day certified by the em-
ployee as his last day of employment 
prior to his current term of continuous 
employment during the calendar year 
in which such term commenced, or (ii) 
the last day of the calendar year imme-
diately preceding the current calendar 
year, and the first day of the current 
term of continuous employment. For 
purposes of the preceding sentence, the 
term ‘‘calendar days’’ includes holi-
days, Saturdays, and Sundays. In de-
termining the equivalent number of 
payroll periods, any fraction obtained 
in the division described in the first 
sentence of this subparagraph shall be 
disregarded. An employee paid for a 

miscellaneous payroll period shall be 
considered to have a daily payroll pe-
riod for purposes of this subparagraph. 
In a case in which an employee is paid 
for a daily or miscellaneous payroll pe-
riod and the employer elects under Cir-
cular E to compute the tax to be with-
held as if the aggregate of the wages 
paid to the employee during the cal-
endar week were paid for a weekly pe-
riod, the employer shall determine the 
equivalent number of payroll periods 
for purposes of the computation of the 
tax to be withheld for the calendar 
week on the basis of a weekly payroll 
period (notwithstanding the fact that a 
determination of the equivalent num-
ber of payroll periods for purposes of 
the computation of the tax to be with-
held upon wages paid for daily or mis-
cellaneous payroll periods within such 
calendar week has been made on the 
basis of a daily or miscellaneous pay-
roll period). 

(3) Term of continuous employment. For 
purposes of this paragraph, a term of 
employment is continuous if it is ei-
ther a single term of employment or 
two or more consecutive terms of em-
ployment with the same employer. A 
term of continuous employment begins 
on the first day on which any services 
are performed by the employee for the 
employer for which compensation is 
paid or payable. Such term ends on the 
earlier of (i) the last day during the 
current term of continuous employ-
ment on which any services are per-
formed by the employee for the em-
ployer, or (ii) if the employee performs 
no services for the employer for a pe-
riod of more than 30 calendar days, the 
last day preceding such period on 
which any services are performed by 
the employee for the employer. For ex-
ample, a professional athlete who signs 
a contract on December 31, 1973, to per-
form services from July 1 through De-
cember 31 for the calendar years 1974, 
1975, and 1976 has a new term of em-
ployment beginning each July 1 and ac-
cordingly may qualify for use of the 
part-year withholding method in each 
of such years. Likewise, a term of con-
tinuous employment is not broken by a 
temporary layoff of no more than 30 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



251 

Internal Revenue Service, Treasury § 31.3402(i)–1 

days. On the other hand, when an em-
ployment relationship is actually ter-
minated the term of continuous em-
ployment is ended even though a new 
employment relationship is established 
with the same employer within 30 days. 
A ‘‘term of continuous employment’’ 
includes all days on which an employee 
performs any services for an employer 
and includes days on which services are 
not performed because of illness or va-
cation, or because such days are holi-
days or are regular days off (such as 
Saturdays and Sundays, or days off in 
lieu of Saturdays and Sundays), or 
other days for which the employee is 
not scheduled to work. For example, an 
employee who is employed 2 days a 
week for the same employer from 
March 1 through December 31 has a 
term of continuous employment of 306 
days. 

(4) Part-year employment. For pur-
poses of this paragraph, ‘‘part-year em-
ployment’’ means one or more terms of 
continuous employment with all em-
ployers which term or terms will not 
aggregate more than 245 days within a 
calendar year. For example, A grad-
uates from college in May and was not 
employed from January through May. 
A accepts a permanent position with X 
Co., beginning June 1. Since the total 
duration of A’s term of continuous em-
ployment will, during the current cal-
endar year, not exceed 245 days it does 
qualify as part-year employment for 
purposes of this section. 

If, however, A had also worked for Y 
Co. from December 15 of the previous 
year through February 5 of the current 
calendar year, the total duration of A’s 
terms of continuous employment will, 
during the current calendar year, ex-
ceed 245 days (36 days (January 1 
through February 5) plus 214 days 
(June 1 through December 31) equals 
250 days). This year’s employment does 
not therefore qualify as part-year em-
ployment for purposes of this section. 

(5) Employee’s request. (i) An employ-
ee’s request that his employer withhold 
according to the part-year employment 
method shall be in writing and in such 
form as the employer may prescribe. 
Such request shall be made under the 
penalties of perjury and shall contain 
the following information— 

(a) The last day of employment (if 
any) by any employer prior to the cur-
rent term of continuous employment 
during the calendar year in which such 
term commenced. 

(b) A statement that the employee 
reasonably anticipates that he will be 
employed for an aggregate of no more 
than 245 days in all terms of contin-
uous employment during the current 
calendar year, and 

(c) The employee uses a calendar- 
year accounting period. 

An employee’s request furnished to his 
employer pursuant to this section shall 
be effective, and may be acted upon by 
his employer, with respect to wages 
paid after the furnishing of such re-
quest, and shall cease to be effective 
with respect to any wages paid on or 
after the beginning of the payroll pe-
riod during which the current calendar 
year will end. 

(ii) If, on any day during the calendar 
year, any of the anticipations stated by 
the employee in his statement provided 
pursuant to subdivision (i)(b) of this 
subparagraph becomes unreasonable, 
the employee shall revoke the request 
described in this subparagraph before 
the end of the payroll period during 
which it becomes unreasonable. The 
revocation shall be effective as of the 
beginning of the payroll period during 
which it is made. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7053, 35 FR 11627, July 21, 1970, as 
amended by T.D. 7251, 38 FR 867, Jan 5, 1973; 
T.D. 7915, 48 FR 44074, Sept. 27, 1983] 

§ 31.3402(i)–1 Additional withholding. 

(a) In addition to the tax required to 
be deducted and withheld in accordance 
with the provisions of section 3402, the 
employer and employee may agree that 
an additional amount shall be withheld 
from the employee’s wages. The agree-
ment shall be in writing and shall be in 
such form as the employer may pre-
scribe. The agreement shall be effec-
tive for such period as the employer 
and employee mutually agree upon. 
However, unless the agreement pro-
vides for an earlier termination, either 
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the employer or the employee, by fur-
nishing a written notice to the other, 
may terminate the agreement effective 
with respect to the first payment of 
wages made on or after the first ‘‘sta-
tus determination date’’ (see paragraph 
(d) of § 31.3402(f)(3)–1) which occurs at 
least 30 days after the date on which 
such notice if furnished. 

(b) The amount deducted and with-
held pursuant to an agreement between 
the employer and employee shall be 
considered as tax required to be de-
ducted and withheld under section 3402. 
All provisions of law and regulations 
applicable with respect to the tax re-
quired to be deducted and withheld 
under section 3402 shall be applicable 
with respect to any amount deducted 
and withheld pursuant to the agree-
ment. 

(c) This section is applicable only to 
agreements made before October 1, 
1981. Any such agreement shall remain 
in effect in accordance with paragraph 
(a). See § 31.3402 (i)–2 for rules relating 
to increases in withholding after Sep-
tember 30, 1981. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 65l6, 25 FR 13108, Dec. 20, 1960, as 
amended by T.D. 7065, 35 FR 16540, Oct. 23, 
1970; T.D. 7915, 48 FR 44074, Sept. 27, 1983] 

§ 31.3402(i)–2 Increases or decreases in 
withholding. 

(a) Increases in withholding—(1) In 
general. In addition to the tax required 
to be deducted and withheld in accord-
ance with the provisions of section 
3402, the employee may request, after 
September 30, 1981, that the employer 
deduct and withhold an additional 
amount from the employee’s wages. 
The employer must comply with the 
employee’s request, except that the 
employer shall comply with the em-
ployee’s request only to the extent 
that the amount that the employee re-
quests to be deducted and withheld 
under this section does not exceed the 
amount that remains after the em-
ployer has deducted and withheld all 
amounts otherwise required to be de-
ducted and withheld by Federal law 
(other than by section 3402(i) and this 
section), State law, and local law 

(other than by State or local law that 
provides for voluntary withholding). 
The employer must comply with the 
employee’s request in accordance with 
the time limitations of § 31.3402(f)(3)–1 
(relating to when withholding exemp-
tion certificate takes effect). The em-
ployee must make his request on Form 
W–4 as provided in § 31.3402(f)(5)–1 (re-
lating to form and contents of with-
holding exemption certificates), and 
this Form W–4 shall take effect and re-
main effective in accordance with sec-
tion 3402(f) and the regulations there-
under. 

(2) Amount deducted considered to be 
tax. The amount deducted and withheld 
pursuant to paragraph (a)(1) of this sec-
tion shall be considered to be tax re-
quired to be deducted and withheld 
under section 3402. All provisions of 
law and regulations applicable with re-
spect to the tax required to be de-
ducted and withheld under section 3402 
shall be applicable with respect to any 
amount deducted and withheld under 
paragraph (a)(1) of this section. 

(b) Decreases in withholding. [Re-
served] 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7915, 48 FR 44074, Sept. 27, 1983] 

§ 31.3402(j)–1 Remuneration other than 
in cash for service performed by re-
tail commission salesman. 

(a) In general. (1) An employer, in 
computing the amount to be deducted 
and withheld as tax in accordance with 
section 3402, may, at his election, dis-
regard any wages paid, after August 9, 
1955, in a medium other than cash for 
services performed for him by an em-
ployee if (i) the noncash remuneration 
is paid for services performed by the 
employee as a retail commission sales-
man and (ii) the employer ordinarily 
pays the employee remuneration solely 
by way of cash commissions for serv-
ices performed by him as a retail com-
mission salesman. 

(2) Section 3402(j) and this section are 
not applicable with respect to wages 
paid to the employee that are subject 
to withholding under § 31.3402(g)–1(a)(2). 
Section 3402(j) and this section are not 
applicable with respect to noncash 
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wages paid to a retail commission 
salesman for services performed by him 
in a capacity other than as such a 
salesman. Such sections are not appli-
cable with respect to noncash wages 
paid by an employer to an employee for 
services performed as a retail commis-
sion salesman if the employer ordi-
narily pays the employee remuneration 
other than by way of cash commissions 
for such services. Thus, noncash remu-
neration may not be disregarded in 
computing the amount to be deducted 
and withheld in a case where the em-
ployee, for services performed as a re-
tail commission salesman, is paid both 
a salary and cash commissions on 
sales, or is ordinarily paid in some-
thing other than cash (stocks, bonds, 
or other forms of property) notwith-
standing that the amount of remunera-
tion paid to the employee is measured 
by sales. 

(b) Retail commission salesman. For 
purposes of section 3402(j) and this sec-
tion, the term ‘‘retail commission 
salesman’’ includes an employee who is 
engaged in the solicitation of orders at 
retail, that is, from the ultimate con-
sumer, for merchandise or other prod-
ucts offered for sale by his employer. 
The term does not include an employee 
salesman engaged in the solicitation on 
behalf of his employer of orders from 
wholesalers, retailers, or others, for 
merchandise for resale. However, if the 
salesman solicits orders for more than 
one principal, he is not excluded from 
the term solely because he solicits or-
ders from wholesalers or retailers on 
behalf of one or more principals. In 
such case the salesman may be a retail 
commission salesman with respect to 
services performed for one or more 
principals and not with respect to serv-
ices performed for his other principals. 

(c) Noncash remuneration. The term 
‘‘noncash remuneration’’ includes re-
muneration paid in any medium other 
than cash, such as goods or commod-
ities, stocks, bonds, or other forms of 
property. The term does not include 
checks or other monetary media of ex-
change. 

(d) Cross reference. For provisions re-
lating to records required to be kept 
and statements which must be fur-
nished an employee with respect to 
wage payments, see sections 6001 and 

6051 and the regulations thereunder in 
Subpart G of this part. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 9276, 
71 FR 42057, July 25, 2006] 

§ 31.3402(k)–1 Special rule for tips. 

(a) Withholding of income tax in respect 
of tips—(1) In general. Subject to the 
limitations set forth in paragraph (a)(2) 
of this section, an employer is required 
to deduct and withhold from each of 
his employees tax in respect of those 
tips received by the employee which 
constitute wages. (For provisions relat-
ing to the treatment of tips as wages, 
see §§ 3401(a)(16) and 3401(f).) The em-
ployer shall make the withholding by 
deducting or causing to be deducted 
the amount of the tax from wages (ex-
clusive of tips) which are under the 
control of the employer or other funds 
turned over by the employee to the em-
ployer (see paragraph (a)(3) of this sec-
tion). For purposes of this section the 
terms ‘‘wages (exclusive of tips) which 
are under the control of the employer’’ 
means, with respect to a payment of 
wages, an amount equal to wages as de-
fined in section 3401(a) except that tips 
and noncash remuneration which are 
wages are not included, less the sum 
of— 

(i) The tax under section 3101 re-
quired to be collected by the employer 
in respect of wages as defined in sec-
tion 3121(a) (exclusive of tips); 

(ii) The tax under section 3402 re-
quired to be collected by the employer 
in respect of wages as defined in sec-
tion 3401(a) (exclusive of tips); and 

(iii) The amount of taxes imposed on 
the remuneration of an employee with-
held by the employer pursuant to State 
and local law (including amounts with-
held under an agreement between the 
employer and the employee pursuant 
to such law) except that the amount of 
taxes taken into account in this sub-
division shall not include any amount 
attributable to tips. 

(2) Limitations. An employer is re-
quired to deduct and withhold the tax 
on tips which constitute wages only in 
respect of those tips which are reported 
by the employee to the employer in a 
written statement furnished to the em-
ployer pursuant to section 6053(a). The 
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employer is responsible for the collec-
tion of the tax on tips reported to him 
only to the extent that the emloyer 
can, during the period beginning at the 
time the written statement is sub-
mitted to him and ending at the close 
of the calendar year in which the state-
ment was submitted, collect the tax by 
deducting it or causing it to be de-
ducted as provided in subparagraph (1) 
of this paragraph. 

(3) Furnishing of funds to employer. If 
the amount of the tax in respect of tips 
reported by the employee to the em-
ployer in a written statement fur-
nished pursuant to section 6053(a) ex-
ceeds the wages (exclusive of tips) 
which are under the control of the em-
ployer from which the employer is re-
quired to withhold the tax in respect of 
such tips, the employee may furnish to 
the employer, within the period speci-
fied in subparagraph (2) of this para-
graph, an amount of money equal to 
the amount of such excess. 

(b) Less than $20 of tips. Notwith-
standing the provisions of paragraph 
(a) of this section, if an employee fur-
nishes to his employer a written state-
ment— 

(1) Covering a period of less than 1 
month, and 

(2) The statement is furnished to the 
employer prior to the close of the 10th 
day of the month following the month 
in which the tips were actually re-
ceived by the employee, and 

(3) The aggregate amount of tips re-
ported in the statement and in all 
other statements previously furnished 
by the employee covering periods with-
in the same month is less than $20, and 
such statements, collectively, do not 
cover the entire month, 
the employer may deduct amounts 
equivalent to the tax on such tips from 
wages (exclusive of tips) which are 
under the control of the employer or 
other funds turned over by the em-
ployee to the employer. For provisions 
relating to the repayment to an em-
ployee, or other disposition, of 
amounts deducted from an employee’s 
remuneration in excess of the correct 
amount of tax, see § 31.6413(a)–1. (As to 
the exclusion from wages of tips of less 
than $20, see § 31.3401(a)(16)–1.) 

(c) Priority of tax collection—(1) In gen-
eral. In the case of a payment of wages 

(exclusive of tips), the employer shall 
deduct or cause to be deducted in the 
following order: 

(i) The tax under section 3101 and the 
tax under section 3402 with respect to 
such payment of wages. 

(ii) Any tax under section 3101 which, 
at the time of payment of the wages, 
the employer is required to collect— 

(a) In respect of tips reported by the 
employee to the employer in a written 
statement furnished to the employer 
pursuant to section 6053(a), or 

(b) By reason of the employer’s elec-
tion to make collection of the tax 
under section 3101 in respect of tips on 
an estimated basis, 

but which has not been collected by the 
employer and which cannot be de-
ducted from funds turned over by the 
employee to the employer for such pur-
pose. (See § 31.3102–3, relating to collec-
tion of, and liability for, employee tax 
on tips.) 

(iii) Any tax under section 3402 
which, at the time of the payment of 
the wages, the employer is required to 
collect— 

(a) In respect of tips reported by the 
employee to the employer in a written 
statement furnished to the employer 
pursuant to section 6053(a), or 

(b) By reason of the employer’s elec-
tion to make collection of the tax 
under section 3402 in respect of tips on 
an estimated basis, 

but which has not been collected by the 
employer and which cannot be de-
ducted from funds turned over by the 
employee to the employer for such pur-
pose. For provisions relating to the 
witholding of tax on the basis of aver-
age estimated tips, see paragraph (b) of 
§ 31.3402(h)(1)–1. 

(2) Examples. The application of para-
graph (b)(1) of this section may be il-
lustrated by the following examples 
(The amounts used in the following ex-
amples are intended for illustrative 
purposes and do not necessarily reflect 
currently effective rates or amounts.): 

Example 1. W is a waiter employed by R 
restaurant. W’s principal remuneration for 
his services is in the form of tips received 
from patrons of R; however, he also receives 
a salary from R of $40 per week, which is 
paid to him every Friday. W is a member of 
a labor union which has a contract with R 
pursuant to which R is to collect dues for the 
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union by withholding from the wages of its 
employees at the rate of $1 per week. In addi-
tion to the taxes required to be withheld 
under the Internal Revenue Code, W’s wages 
are subject to withholding of a state income 
tax imposed upon both his regular wage and 
his tips received and reported to R. 

On Monday of a given week W furnishes a 
written statement to R pursuant to section 
6053(a) in which he reports the receipt of $160 
in tips. The $40 wage to be paid to W on Fri-
day of the same week is subject to the fol-
lowing items of withholding: 

Taxes 
with re-
spect to 
regular 
wage 

Taxes 
with re-
spect to 

tips 

Total 

Section 3101 (F.I.C.A.) .. $1.76 $7.04 $8.80 
Section 3402 (income 

tax at source) ............. 5.65 28.30 33.95 
State income tax ........... 1.20 4.80 6.00 
Union dues .................... ................ ................ 1.00 

Total ........................... ................ ................ 49.75 

W does not turn over any funds to R. R 
should satisfy the taxes imposed by sections 
3101 and 3402 out of W’s $40 wage as follows: 
The taxes imposed with respect to the reg-
ular wage (a total of $74l) should be satisfied 
first. The taxes imposed with respect to tips 
are to be withheld only out of ‘‘wages (exclu-
sive of tips) which are under the control of 
the employer’’ as that phrase is defined in 
§§ 31.3102–3(a)(1) and 31.3402(k)–1(a)(1). The 
amount of such wages under the control of 
employer in this example is $31.39, or $40, 
less the amounts applied in satisfaction of 
the Federal and State withholding taxes im-
posed with respect to the regular $40 wage 
($8.61). This $31.39 is applied first in satisfac-
tion of the tax under section 3101 with re-
spect to tips ($7.04) in the balance of $24.35 is 
applied in partial satisfaction of the with-
holding of income tax at source under sec-
tion 3402 with respect to tips. The amount of 
the tax with respect to tips under section 
3402 which remains unsatisfied ($3.95) should 
be withheld from wages under the control of 
the employer the following week. 

Example 2. During the week following the 
week dealt with in example 1, W furnishes a 
written statement to R pursuant to with-
holding: 

Taxes 
with re-
spect to 
regular 
wage 

Taxes 
with re-
spect to 

tips 

Total 

Section 3101 (F.I.C.A.) .. $1.76 $5.72 $7.48 
Section 3402 (Income 

tax at source): 
Current week ............. 5.65 22.30 27.95 
Carryover from prior 

week ....................... ................ 3.95 3.95 
State income tax ........... 1.20 3.90 5.10 

Taxes 
with re-
spect to 
regular 
wage 

Taxes 
with re-
spect to 

tips 

Total 

Union dues .................... ................ ................ 1.00 
Garnishment .................. ................ ................ 10.00 

Total ........................... ................ ................ 55.48 

As in example 1, the amount of ‘‘wages (ex-
clusive of tips) which are under the control 
of the employer’’ is $31.39. This amount is ap-
plied first in satisfaction of the tax under 
section 3101 with respect to tips ($5.72) and 
the balance is applied in partial satisfaction 
of the withholding of income tax at source 
under section 3402 with respect to tips (a 
total of $26.25), including that portion of the 
amount required to be withheld from the 
prior week’s wages which remained 
unsatisfied. The amount of the tax with re-
spect to tips under section 3402 which re-
mains unsatisfied ($0.58) should be withheld 
from wages under the control of the em-
ployer the following week. 

[T.D. 7001, 34 FR 1002, Jan. 23, 1969, as amend-
ed by T.D. 7053, 35 FR 11628, July 21, 1970] 

§ 31.3402(l)–1 Determination and dis-
closure of marital status. 

(a) Determination of status by employer. 
An employer in computing the tax to 
be deducted and withheld from an em-
ployee’s wages paid after April 30, 1966, 
shall apply the applicable percentage 
method or wage bracket method with-
holding table (see section 3402 (a), (b), 
and (c) and the regulations thereunder) 
for the pertinent payroll period which 
relates to employees who are single 
persons, unless there is in effect with 
respect to such payment of wages a 
withholding exemption certificate fur-
nished to the employer by the em-
ployee after March 15, 1966, indicating 
that the employee is married in which 
case the employer shall apply the ap-
plicable table relating to employees 
who are married persons. 

(b) Disclosure of status by employee. (1) 
An employee shall be entitled to fur-
nish the employer with a withholding 
exemption certificate indicating he is 
married only if, on the day of such fur-
nishing, he is married (determined by 
application of the rules in paragraph 
(c) of this section). Thus, an employee 
who is contemplating marriage may 
not, prior to the actual marriage, fur-
nish the employer with a withholding 
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exemption certificate indicating that 
he is a married person. 

(2) (i) If, on any day during the cal-
endar year, the marital status (as de-
termined by application of the rules in 
paragraph (c) of this section) of an em-
ployee who has in effect a withholding 
exemption certificate indicating that 
he is a married person, changes from 
married to single, the employee must 
within 10 days after the change occurs 
furnish the employer with a new with-
holding exemption certificate indi-
cating that the employee is a single 
person. 

(ii) If an employee who has in effect 
a withholding exemption certificate in-
dicating that he is a married person, is 
considered married solely because of 
the application of subparagraph (2)(ii) 
of paragraph (c) of this section, and his 
spouse died during the taxable year 
which precedes by 2 years the current 
taxable year, the employee must, on or 
before December 1 of the current tax-
able year, furnish the employer with a 
new withholding exemption certificate 
indicating that he is a single person. 
Such certificate shall not, however be-
come effective until the next calendar 
year (see paragraph (c) of § 31.3402(f)(3)– 
1). 

(3) If, on any day during the calendar 
year, the marital status (as determined 
by application of the rules in para-
graph (c) of this section) of an em-
ployee who has in effect a withholding 
exemption certificate indicating that 
he is a single person changes from sin-
gle to married, the employee may fur-
nish the employer with a new with-
holding exemption certificate indi-
cating that the employee is a married 
person. 

(c) Determination of marital status. For 
the purposes of section 3402(l)(2) and 
paragraph (b) of this section, the fol-
lowing rules shall be applied in deter-
mining whether an employee is a mar-
ried person or a single person— 

(1) An employee shall on any day be 
considered as a single person if— 

(i) He is legally separated from his 
spouse under a decree of divorce or sep-
arate maintenance, or 

(ii) Either he or his spouse is, or on 
any preceding day within the same cal-
endar year was, a nonresident alien. 

(2) An employee shall on any day be 
considered as a married person if— 

(i) His spouse (other than a spouse re-
ferred to in paragraph (c)(1) of this sec-
tion) died within the portion of his tax-
able year which precedes such day, or 

(ii) His spouse died during one of the 
two taxable years immediately pre-
ceding the current taxable year and, on 
the basis of facts existing at the begin-
ning of such day, he reasonably ex-
pects, at the close of his taxable year, 
to be a surviving spouse as defined in 
section 2 and the regulations there-
under. 

[T.D. 7115, 36 FR 9234, May 21, 1971] 

§ 31.3402(m)–1 Withholding allowances. 
(a) General rule. An employee may 

claim, with respect to wages paid after 
December 31, 1981, a number of with-
holding allowances determined in ac-
cordance with this section. In order to 
receive the benefit of such allowances, 
the employee must have in effect with 
his employer a withholding exemption 
certificate claiming such allowances. 

(b) Items that may be taken into ac-
count. The following items may be 
taken into account in determining the 
number of withholding allowances an 
employee may claim: 

(1) Estimated itemized deductions al-
lowable under chapter 1, 

(2) The estimated tax credits allow-
able under Subpart A of Part IV of 
Subchapter A of Chapter 1, except: 

(i) For the credit for tax withheld on 
wages under section 31(a) (relating to 
wage withholding), 

(ii) For the credit for tax withheld at 
source on nonresident aliens and for-
eign corporations and on tax-free cov-
enant bonds under section 32, 

(iii) That the employee may claim 
the credit for certain uses of gasoline 
and special fuels under section 39 only 
to the extent the employee has not 
filed for a quarterly tax refund of the 
credit on Form 843, 

(iv) That the employee may claim 
the credit for earned income under sec-
tion 43 only to the extent the employee 
has not filed for advance payments of 
the credit on Form W–5, and 

(v) For the credit for overpayment of 
tax under section 45, 

(3) The estimated trade and business 
deductions of employees described in 
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section 62 (2) and allowed by Part VI of 
Subchapter B of Chapter 1, 

(4) The estimated deduction for pay-
ments to pension, profit-sharing, annu-
ity, and bond purchase plans of self-em-
ployed individuals described in section 
62(7) and allowed by section 404 and 
section 405(c), 

(5) The estimated deduction for pen-
alties forfeited because of premature 
withdrawal of funds from time savings 
accounts or deposits described in sec-
tion 62(12) and allowed by section 165, 

(6) The estimated direct charitable 
deduction under section 170(i), 

(7) The estimated deduction for net 
operating loss carryovers under section 
172, 

(8) The estimated deduction for ali-
mony, etc., payments under section 
215, 

(9) The estimated deduction for mov-
ing expenses under section 217 but only 
to the extent that the amount of such 
deduction is not excluded from the def-
inition of wages by section 3401(a)(15), 

(10) The estimated deduction for cer-
tain retirement savings under section 
219 but only to the extent that the 
amount of such deduction is not ex-
cluded from the definition of wages by 
section 3401(a)(12)(D), 

(11) The estimated deduction for two- 
earner married couples under section 
221, 

(12) The estimated net losses from 
schedules C (Profit or (Loss) From 
Business or Profession), D (Capital 
Gains and Losses), E (Supplemental In-
come Schedule), and F (Farm Income 
and Expenses) of Form 1040 and from 
the last line of Part II of Form 4797 
(Supplemental Schedule of Gains and 
Losses), 

(13) The estimated amount of de-
crease of tax due attributable to in-
come averaging under sections 1301 
through 1305. 
The employee must first use these 
items ((1) through (13) of this para-
graph (b)) to eliminate any payment of 
estimated tax (as defined in section 
6015(d)). Only amounts of these items 
remaining after the employee has done 
this may be taken into account in de-
termining the number of withholding 
allowances the employee may claim. 

(c) Definitions—(1) Estimated. The 
term ‘‘estimated’’ as used in this sec-

tion to modify the terms ‘‘deduction’’, 
‘‘deductions’’, ‘‘credits’’, ‘‘losses’’, and 
‘‘amount of decrease’’ means with re-
spect to an employee the aggregate 
dollar amount of a particular item that 
the employee reasonably expects will 
be allowable to him for the estimation 
year under the section of the Code 
specified for each item. In no event 
shall that amount exceed the sum of: 

(i) The amount shown for that par-
ticular item on the income tax return 
that the employee has filed for the tax-
able year preceding the estimation 
year (or, if such return has not yet 
been filed, then the income tax return 
that the employee filed for the taxable 
year preceding such year), which 
amount the employee also reasonably 
expects to show on the income tax re-
turn for the estimation year, plus 

(ii) The determinable additional 
amounts for each item for the esti-
mation year. 
The determinable additional amounts 
are amounts that are not included in 
paragraph (c)(1)(i) of this section and 
that are demonstrably attributable to 
indentifiable events during the esti-
mation year or the preceding year. 
Amounts are demonstrably attrib-
utable to identifiable events if they re-
late to payments already made during 
the estimation year, to binding obliga-
tions to make payments (including the 
payment of taxes) during the year, and 
to other transactions or occurrences, 
the implementation of which has begun 
and is verifiable at the time the em-
ployee files a withholding exemption 
certificate claiming withholding allow-
ances relating thereto. The estimation 
year is the taxable year including the 
day on which the employee files the 
withholding exemption certificate with 
his employer, except that if the em-
ployee files the withholding exemption 
certificate with his employer and 
specifies on the certificate that the 
certificate is not to take effect until a 
specified future date, the estimation 
year shall be the taxable year includ-
ing that specified future date. It is not 
reasonable for an employee to include 
in his or her withholding computation 
for the estimation year any amount 
that is shown for a particular item on 
the income tax return that the em-
ployee has filed for the taxable year 
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preceding the estimation year (or, if 
such return has not yet been filed, then 
the income tax return that the em-
ployee filed for the taxable year pre-
ceding such year) and that has been 
disallowed by the Service as part of a 
proposed adjustment described in 
§ 601.103(b) (relating to examination and 
determination of tax liability) and 
§ 601.105(b) (relating to examination of 
returns). 

(2) Amount of decrease of tax due. The 
term ‘‘amount of decrease of tax due’’ 
as used in paragraph (b)(13) of this sec-
tion means: 

(i) The amount of tax that the tax-
payer would owe on his taxable income 
without using Schedule G (Form 1040), 
minus 

(ii) The amount of tax that the tax-
payer would owe on his taxable income 
using Schedule G (Form 1040). 

(3) Itemized deductions. The term 
‘‘itemized deductions’’ as used in para-
graph (b)(1) of this section has the 
same meaning as ascribed thereto by 
section 63(f) and the regulations there-
under. 

(d) Computing allowances. (1) The em-
ployee shall compute the number of al-
lowances he may claim for the items 
specified in paragraph (b) of this sec-
tion in accordance with the tables and 
instructions on Form W–4. 

(2) If the employee: 
(i) Pays or accrues amounts demon-

strably attributable to identifiable 
events (as defined in paragraph (c)(1) of 
this section) that are: 

(A) Interest attributable to owner-
ship of real property and deductible 
under section 163(a), or 

(B) Taxes deductible under section 
164(a)(1), or 

(C) Interest or taxes deductible under 
section 216(a), and 

(ii) Is obligated to pay or accrue such 
amounts for at least 2 years subsequent 
to the estimation year, 
then the employee may compute the 
portion of estimated itemized deduc-
tions attributable to such amounts for 
purposes of paragraph (b)(1) of this sec-
tion by multiplying the total of such 
amounts to be paid or accrued in the 
estimation year by 12 and by then di-
viding that result by the number of 
months from the 1st month in the esti-
mation year in which the employee 

pays or accrues such amounts through 
the last month of the estimation year. 
If such amounts decrease during the 
term of obligation, the employee must, 
at the beginning of each subsequent 
calendar year, recompute the number 
of allowances being claimed as required 
by paragraph (c)(1) of this section. If 
the employee uses the computation de-
scribed in this subparagraph (2), the 
employee may not request that his em-
ployer withhold on the basis of the em-
ployee’s cumulative wages as provided 
in § 31.3402 (h)(3)–1. 

(e) Examples. The application of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. Employee A has an estimated 
net loss from a partnership of $2,000 which 
would be reported on Schedule E. Employee 
A is not required to make any payments of 
estimated tax. Employee A may take her 
$2,000 partnership loss into consideration in 
determining the number of withholding al-
lowances to which she is entitled in accord-
ance with the tables and instructions on 
Form W–4. 

Example 2. Employee B has an estimated 
net loss from a business of $3,000 which would 
be reported on Schedule C. Employee B 
would also otherwise be required to make 
payments of estimated tax on income of 
$3,000. Employee B may not take his business 
loss into consideration in determining the 
number of withholding allowances to which 
he is entitled in accordance with the tables 
and instructions on Form W–4. 

Example 3. Employee C has an estimated 
net loss from a farm of $5,000 which would be 
reported on Schedule F. Employee C would 
also otherwise be required to make payments 
of estimated tax on income of $4,000. Em-
ployee C may only take her farm loss into 
consideration to the extent of $1,000 ($5,000– 
4,000) in determining the number of with-
holding allowances to which she is entitled 
in accordance with the tables and instruc-
tions on Form W–4. 

(f) Special rules—(1) Married individ-
uals. (i) Except as provided in subdivi-
sion (ii) of this subparagraph, a hus-
band and wife shall determine the num-
ber of withholding allowances to which 
they are entitled under section 3402(m) 
on the basis of their combined wages 
and allowable items. The withholding 
allowances to which a husband and 
wife are entitled may be claimed by 
the husband, by the wife, or they may 
be allocated between them. However, 
they may not both have withholding 
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exemption certificates in effect claim-
ing the same withholding allowance. 

(ii) If a husband and wife filed sepa-
rate income tax returns for the taxable 
year preceding the estimation year and 
reasonably expect to file separate re-
turns for the estimation year, the hus-
band and wife shall determine the num-
ber of withholding exemptions to which 
they are entitled under section 3402(m) 
on the basis of their individual wages 
and allowable items, and they shall be 
considered to be single for purposes of 
the tables on Form W–4. 

(2) Only one certificate to be in effect. 
An employee who is entitled to one or 
more withholding allowances under 
section 3402(m) and who has, at the 
same time, two or more employers, 
may claim such withholding allowance 
or allowances with only one of his em-
ployers. 

(Secs. 3402(i) and (m) and 7805 of the Internal 
Revenue Code of 1954 (26 U.S.C. 3402 (i) and 
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat. 
917)) 

[T.D. 7915, 48 FR 44075, Sept. 27, 1983] 

§ 31.3402(n)–1 Employees incurring no 
income tax liability. 

(a) In general. Notwithstanding any 
other provision of this subpart (except 
to the extent a payment of wages is 
subject to withholding under 
§ 31.3402(g)–1(a)(2)), an employer shall 
not deduct and withhold any tax under 
chapter 24 upon a payment of wages 
made to an employee, if there is in ef-
fect with respect to the payment a 
withholding exemption certificate fur-
nished to the employer by the em-
ployee which certifies that— 

(1) The employee incurred no liabil-
ity for income tax imposed under sub-
title A of the Internal Revenue Code 
for his preceding taxable year; and 

(2) The employee anticipates that he 
will incur no liability for income tax 
imposed under subtitle A for his cur-
rent taxable year. 

(b) Mandatory flat rate withholding. To 
the extent wages are subject to income 
tax withholding under § 31.3402(g)– 
1(a)(2), such wages are subject to such 
income tax withholding regardless of 
whether a withholding exemption cer-
tificate under section 3402(n) and the 
regulations thereunder has been fur-
nished to the employer. 

(c) Rules about withholding exemption 
certificates. For rules relating to invalid 
withholding exemption certificates, see 
§ 31.3402(f)(2)–1(e), and for rules relating 
to disregarding certain withholding ex-
emption certificates on which an em-
ployee claims a complete exemption 
from withholding, see § 31.3402(f)(2)– 
1T(g). 

(d) Examples. The following examples 
illustrate this section: 

Example 1. Employee A, an unmarried, cal-
endar-year basis taxpayer, files his income 
tax return for 2005 on April 10, 2006. A has ad-
justed gross income of $5,000 and is not liable 
for any income tax. He had $180 of income 
tax withheld during 2005. A anticipates that 
his gross income for 2006 will be approxi-
mately the same amount, and that he will 
not incur income tax liability for that year. 
On April 20, 2006, A commences employment 
and furnishes his employer a withholding ex-
emption certificate certifying that he in-
curred no liability for income tax imposed 
under subtitle A for 2005, and that he antici-
pates that he will incur no liability for in-
come tax imposed under subtitle A for 2006. 
A’s employer shall not deduct and withhold 
on payments of wages made to A on or after 
April 20, 2006. Under § 31.3402(f)(4)–2(c), unless 
A furnishes a new withholding exemption 
certificate certifying the statements de-
scribed in paragraph (a) of this section to his 
employer, his employer is required to deduct 
and withhold upon payments of wages to A 
made after February 15, 2007. 

Example 2. Assume the facts are the same 
as in Example 1 except that A had been em-
ployed by his employer prior to April 20, 
2006, and had furnished his employer a with-
holding exemption certificate prior to fur-
nishing the withholding exemption certifi-
cate certifying the statements described in 
paragraph (a) of this section on April 20, 2006. 
Under section 3402(f)(3)(B)(i), his employer 
would be required to give effect to the new 
withholding exemption certificate no later 
than the beginning of the first payroll period 
ending (or the first payment of wages made 
without regard to a payroll period) on or 
after May 20, 2006. However, under section 
3402(f)(3)(B)(ii), his employer could, if it 
chose, make the new withholding exemption 
certificate effective with respect to any pay-
ment of wages made on or after April 20, 2006, 
and before the effective date mandated by 
section 3402(f)(3)(B)(i). Under § 31.3402(f)(4)– 
2(c), unless A furnishes a new withholding 
exemption certificate certifying the state-
ments described in § 31.3402(n)–1(a) to his em-
ployer, his employer is required to deduct 
and withhold upon payments of wages to A 
made after February 15, 2007. 
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Example 3. Assume the facts are the same 
as in Example 1 except that for 2005 A has 
taxable income of $8,000, income tax liability 
of $839, and income tax withheld of $1,195. Al-
though A received a refund of $356 due to in-
come tax withholding of $1,195, he may not 
certify on his withholding exemption certifi-
cate that he incurred no liability for income 
tax imposed by subtitle A for 2005. 

[T.D. 9276, 71 FR 42057, July 25, 2006] 

§ 31.3402(o)–1 Extension of with-
holding to supplemental unemploy-
ment compensation benefits. 

(a) In general. Withholding of income 
tax is required under section 3402(o) 
with respect to payments of supple-
mental unemployment compensation 
benefits made after December 31, 1970, 
which are treated under paragraph 
(b)(14) of § 31.3401(a)–1 as if they were 
wages. 

(b) Withholding exemption certificates. 
For purposes of section 3402(f) (2) and 
(3) and the regulations thereunder (re-
lating to withholding exemption cer-
tificates), in the case of supplemental 
unemployment compensation benefits 
an employment relationship shall be 
considered to commence with either 
the date on which such benefits begin 
to accrue or January 1, 1971, whichever 
is later, and the withholding exemption 
certificate furnished the employer with 
respect to such commencement of em-
ployment shall be considered the first 
certificate furnished the employer. The 
withholding exemption certificate fur-
nished by the employee to his former 
employer (with whom his employment 
has been involuntarily terminated, 
within the meaning of paragraph 
(b)(14)(ii) of § 31.3401(a)–1) shall be 
treated as meeting the requirements of 
section 3402(f)(2)(A) and the regulations 
thereunder if such former employer 
furnishes such certificate to the em-
ployee’s current employer, as defined 
in paragraph (g) of § 31.340(d)–1, or if 
such former employer is the agent of 
such current employer with respect to 
the employee’s withholding exemption 
certificate. However, the preceding 
sentence shall not be applicable if such 
employee furnishes a new withholding 
exemption certificate to such current 
employer (or his agent), provided that 
such withholding exemption certificate 
meets the requirements of section 
3402(f)(2)(A) and the regulations there-

under. See the definitions of payroll 
period in paragraph (c) of § 31.3401(b)–1 
and of employee in paragraph (g) of 
§ 31.3401(c)–1. 

[T.D. 7068, 35 FR 17329, Nov. 11, 1970, as 
amended by T.D. 7803, 47 FR 3546, Jan. 26, 
1982] 

§ 31.3402(o)–2 Extension of with-
holding to annuity payments if re-
quested by payee. 

(a) In general. Under section 3402(o) of 
the Internal Revenue Code of 1954 and 
this section, the payee (as defined in 
paragraph (g)(2) of this section) of an 
annuity (as defined in paragraph (g)(1) 
of this section) may request the payor 
(as defined in paragraph (g)(3) of this 
section) of the annuity to withhold in-
come tax with respect to payments of 
the annuity made after December 31, 
1970. If such a request is made, the 
payor shall deduct and withhold as re-
quested. 

(b) Manner of making request. A payee 
who wishes a payor to deduct and with-
hold income tax from annuity pay-
ments shall file a request with the 
payor to deduct and withhold a specific 
whole dollar amount from each annu-
ity payment. Such specific dollar 
amount requested shall be at least $5 
per month and shall not reduce the net 
amount of any annuity payment re-
ceived by the payee below $10. The re-
quest shall be made on Form W–4P (an-
nuitant’s withholding exemption cer-
tificate and request) in accordance 
with the instructions applicable there-
to, and shall set forth fully and clearly 
the data therein called for. In lieu of 
Form W–4P, payors may prepare and 
use a form the provisions of which are 
identical with those of Form W–4P. 
For the requirements relating to Form 
W–4P with respect to qualified State 
individual income taxes, see paragraph 
(d)(3)(i) of § 301.6361–1 of this chapter 
(Regulations on Procedure and Admin-
istration). 

(c) When request takes effect. Upon re-
ceipt of a request under this section 
the payor of the annuity with respect 
to which such request was made shall 
deduct and withhold the amount speci-
fied in such request from each annuity 
payment commencing with the first 
annuity payment made on or after the 
date which occurs— 
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(1) In a case in which no previous re-
quest is in effect, 3 calendar months 
after the date on which such request is 
furnished to such payor, and 

(2) In a case in which a previous re-
quest is in effect, the first status deter-
mination date (see section 3402(f)(3)(B) 
and paragraph (d) of § 31.3402(f)(3)–1 of 
this chapter) which occurs at least 30 
days after the date on which such re-
quest is so furnished. 

However, the payor may, at his elec-
tion, commence to deduct and withhold 
such specified amount with respect to 
an annuity payment which is made 
prior to the annuity payment described 
in the preceding sentence with respect 
to which the payor must commence to 
deduct and withhold. 

(d) Duration and termination of re-
quest. A request under this section 
shall continue in effect until termi-
nated. The payee may terminate the 
request by furnishing the payor a 
signed written notice of termination. 
Such notice of termination shall, ex-
cept as hereinafter provided, take ef-
fect with respect to the first payment 
of an amount in respect of which the 
request is in effect which is made on or 
after the first status determination 
date (see section 3402(f)(3)(B) and para-
graph (d) of § 31.3402(f)(3)–1 of this chap-
ter) which occurs at least 30 days after 
the date on which such notice is so fur-
nished. However, at the election of 
such payor, such notice may be made 
effective with respect to any payment 
of an amount in respect of which the 
request is in effect which is made on or 
after the date on which such notice is 
so furnished and before such status de-
termination date. 

(e) Special rules. For purposes of chap-
ter 24 of subtitle C of the Internal Rev-
enue Code of 1954 (relating to collec-
tion of income tax at source on wages) 
and of subtitle F of such Code (relating 
to procedure and administration), and 
the regulations thereunder— 

(1) An amount which is requested to 
be withheld pursuant to this section 
shall be deemed a tax required to be de-
ducted and withheld under section 3402. 

(2) An amount deducted and withheld 
pursuant to this section shall be 
deemed an amount deducted and with-
held under section 3402. 

(3) The term ‘‘wages’’ includes the 
gross amount of an annuity payment 
with respect to which there is in effect 
a request for withholding under this 
section. However, references to the def-
inition of wages in section 3401(a) 
which are made in section 6014 (relat-
ing to election by the taxpayor not to 
compute the tax on his annual return) 
and section 6015(a) (relating to declara-
tion of estimated tax by individuals) 
shall not be deemed to include any por-
tion of such an annuity payment. 

(4) The term ‘‘employer’’ includes a 
payor with respect to whom a request 
for withholding is in effect under this 
section. 

(5) The term ‘‘employee’’ includes a 
payee with respect to whom a request 
for withholding is in effect under this 
section. 

(6) The term ‘‘payroll period’’ in-
cludes the period of accrual with re-
spect to which payments of an annuity 
which is subject to withholding under 
this section are ordinarily made. 

(f) Returns of income tax withheld and 
statements for payees. (1) Form W-2P is 
to be used in lieu of Form W-2, which is 
required to be furnished by an em-
ployer to an employee under § 31.6051–1 
of this chapter and to the Social Secu-
rity Administration under paragraph 
(a) of § 31.6051–2 of this chapter, with re-
spect to an annuity subject to with-
holding under this section. If an 
amount is required to be deducted and 
withheld under this section from any 
or all of the payments made to a payee 
under an annuity contract during a 
calendar year, all payments with re-
spect to that annuity contract are re-
quired to be reported on Form W-2P, in 
lieu of Form 1099, as prescribed in 
§§ 1.6041–1, 1.6041–2, and 1.6047–1 of this 
chapter; any other annuity payments 
made by the same payor to the same 
payee may, at the option of the payor, 
be reported on Form W-2P. 

(2) Each statement on Form W-2P 
shall show the following: 

(i) The gross amount of annuity pay-
ments made during the calendar year, 
whether or not income tax withholding 
under this section was in effect with 
respect to all such payments, 

(ii) The total amount deducted and 
withheld as tax under section 3402 of 
this section, and 
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(iii) The information required to be 
shown by Form W-2P and the instruc-
tions applicable thereto. 
For the requirements relating to Form 
W-2P with respect to qualified State in-
dividual income taxes, see paragraph 
(d)(3)(ii) of § 301.6361–1 of this chapter 
(Regulations on Procedure and Admin-
istration). 

(3) The provisions of § 1.9101–1 of this 
chapter (relating to permission to sub-
mit information required by certain re-
turns and statements on magnetic 
tape) shall be applicable to the infor-
mation required to be furnished on 
Form W-2P. 

(4) The provisions of § 31.6109–1 of this 
chapter (relating to supplying of iden-
tifying numbers) shall be applicable to 
Form W-2P and to any payee of an an-
nuity to whom a statement on Form 
W-2P is required to be furnished. 

(g) Definitions. For purposes of this 
section— 

(1) The term ‘‘annuity’’ means peri-
odic payments which are payable over 
a period greater than 1 year and which 
are treated under section 72 as 
amounts received as an annuity, 
whether or not such periodic payments 
are variable in amount. Also, periodic 
payments to an individual who is re-
tired before the normal retirement age 
for reasons of disability, to which the 
provisions of section 105(d) apply, shall 
be deemed to be an annuity for pur-
poses of this section. A lump-sum pay-
ment (including a total distribution 
under section 72(n)) is not an annuity. 

(2) The term ‘‘payee’’ means an indi-
vidual who is a citizen or resident of 
the United States and who receives an 
annuity payment. 

(3) The term ‘‘payor’’ means a person 
making an annuity payment except 
that, if the person making the payment 
is acting soley as an agent for another 
person, the term ‘‘payor’’ shall mean 
such other person and not the person 
actually making the payment. For ex-
ample, if a bank makes an annuity 
payment only as agent for an employ-
ees’ trust, the trust shall be deemed to 
be the ‘‘payor.’’ Notwithstanding the 
preceding two sentences, any person 
who, under section 3401(a) (5) or (8), 
would not be required to deduct and 
withhold the tax under section 3402 if 
the annuity payment were remunera-

tion for services shall not be considered 
a ‘‘payor.’’ 

(Sec. 7805, 68A Stat. 917; 26 U.S.C. 7805; 86 
Stat. 944, 26 U.S.C. 6364; 68A Stat. 747, 26 
U.S.C. 6051) 

[T.D. 7056, 35 FR 13436, Aug. 22, 1970, as 
amended by T.D. 7577, 43 FR 59360, Dec. 20, 
1978: T.D. 7580, 43 FR 60160, Dec. 26, 1978. Re-
designated by T.D. 7803, 47 FR 3546, Jan. 26, 
1982] 

§ 31.3402(o)–3 Extension of with-
holding to sick pay. 

(a) In general. Under section 3402(o) of 
the Internal Revenue Code of 1954 and 
this section, the payee (as defined in 
paragraph (h)(2) of this section) of sick 
pay (as defined in paragraph (h)(1) of 
this section) may request the payor (as 
defined in paragraph (h)(3) of this sec-
tion) of the sick pay to withhold in-
come tax with respect to payments of 
sick pay made on or after May 1, 1981. 
If such a request is made, the payor 
must deduct and withhold as requested. 

(b) Manner of making request. A payee 
who wishes a payor to deduct and with-
hold income tax from sick pay shall 
file a written request with the payor to 
deduct and withhold a specific whole 
dollar amount (subject to the limita-
tions of paragraph (c) of this section) 
from each sick pay payment. The re-
quest shall be made on Form W–4S in 
accordance with the instructions appli-
cable thereto, and shall set forth fully 
and clearly the data therein called for. 
In lieu of Form W–4S, payors may pre-
pare and use a form the provisions of 
which are identical to those of Form 
W–4S. The payee must include his so-
cial security account number in the re-
quest. 

(c) Amount requested to be withheld. 
The payee shall request that the payor 
withhold a specific whole dollar 
amount. The specific whole dollar 
amount shall be at least $20 per weekly 
payment of sick pay. If the payee is 
paid sick pay computed on a daily 
basis, the specific whole dollar amount 
shall be at least $4 per daily payment 
of sick pay. If the payee is paid sick 
pay on a biweekly basis, the specific 
whole dollar amount shall be at least 
$40 per 2 week payment of sick pay. If 
the payee is paid sick pay on a semi-
monthly basis, the specific whole dol-
lar amount shall be at least $44 per 
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semimonthly payment of sick pay. If 
the payee is paid sick pay on a month-
ly basis, the specific whole dollar 
amount shall be at least $88 per month-
ly payment of sick pay. If the payee is 
paid sick pay on a basis other than 
weekly, daily, biweekly, semi-monthly, 
or monthly, the specific whole dollar 
amount shall be the equivalent of at 
least $4 per day, assuming a 5 day work 
week of 8 hours per day (40 hours total) 
in each 7 day calendar week. In the 
case of a payment which is greater or 
less than a full payment, the amount 
withheld is to bear the same relation 
to the specific whole dollar amount re-
quested to be withheld as such pay-
ment bears to a full payment. For ex-
ample, assume an individual receives 
sick pay of $100 per week and requests 
that $25 per week be withheld for taxes. 
After 4 full weeks of absence, the indi-
vidual returns to work on a Wednesday 
(having been absent on sick leave Mon-
day and Tuesday). For the week the in-
dividual returns to work, the indi-
vidual would be entitled to $40 of sick 
pay, $10 of which would be withheld for 
taxes. The payor may, at his option, 
permit the payee to request that the 
payor withhold a specific percentage 
from each payment. The specific per-
centage shall be at least 10 percent. If 
the payor so opts, the payor must also 
accept requests under the whole dollar 
method. If the amount requested to be 
withheld under either the whole dollar 
method or the optional percentage 
method reduces the net amount of a 
sick pay payment received by the 
payee to below $10, no income tax shall 
be withheld from that payment by the 
payor. 

(d) When request takes effect. The 
payor must deduct and withhold the 
amount specified in the request with 
respect to payments made more than 7 
days after the date on which the re-
quest is received by the payor. At the 
election of the payor, the request may 
take effect before this deadline. 

(e) Duration and termination of request. 
A request under this section shall con-
tinue in effect until changed or termi-
nated. The payee may change the re-
quest by filing a new written request 
that meets all of the requirements of 
paragraphs (b) and (c) of this section. 
The new request shall take effect as 

specified in paragraph (d) of this sec-
tion and the old request shall be 
deemed terminated when the new re-
quest takes effect. The payee may ter-
minate the request by furnishing the 
payor a signed written notice of termi-
nation containing both a request to 
terminate withholding and all the in-
formation contained in the request to 
withhold. This written notice of termi-
nation shall take effect with respect to 
payments made more than 7 days after 
the date on which the notice of termi-
nation is received by the payor. At the 
election of the payor, the request may 
take effect before this deadline. 

(f) Special rules. For purposes of chap-
ter 24 on subtitle C of the Internal Rev-
enue Code of 1954 (relating to collec-
tion of income tax at source on wages) 
and of subtitle F of the Code (relating 
to procedure and administration), and 
the regulations thereunder— 

(1) An amount which is requested to 
be withheld pursuant to this section 
shall be deemed a tax required to be de-
ducted and withheld under section 3402. 

(2) An amount deducted and withheld 
pursuant to this section shall be 
deemed an amount deducted and with-
held under section 3402. 

(3) The term ‘‘wages’’ includes the 
gross amount of a sick pay payment 
with respect to which there is in effect 
a request for withholding under this 
section. However, references to the def-
inition of wages in section 3401(a) 
which are made in section 6014 (relat-
ing to election by the taxpayer not to 
compute the tax on his annual return) 
and section 6015(a) (relating to declara-
tion of estimated tax by individuals) 
shall not be deemed to include any por-
tion of such a sick pay payment. 

(4) The term ‘‘employer’’ includes a 
payor with respect to whom a request 
for withholding is in effect under this 
section. 

(5) The term ‘‘employee’’ includes a 
payee with respect to whom a request 
for withholding is in effect under this 
section. 

(6) The term ‘‘payroll period’’ in-
cludes the period of accrual with re-
spect to which payments of sick pay 
which are subject to withholding under 
this section are ordinarily made. 

(g) Statements required to be furnished 
to payees. See section 6051(f) and the 
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regulations thereunder for require-
ments relating to statements required 
to be furnished to payees. 

(h) Definitions. (1) (i) The term ‘‘sick 
pay’’ means any payment made to an 
individual which does not constitute 
wages (determined without regard to 
section 3402(o) and this section), which 
is paid to an employee pursuant to a 
plan to which the employer is a party, 
and which constitutes remuneration or 
a payment in lieu of remuneration for 
any period during which the employee 
is temporarily absent from work on ac-
count of personal injuries or sickness. 
The term ‘‘personal injuries or sick-
ness’’ shall have the same meaning as 
ascribed thereto by section 105(a) and 
the regulations thereunder. The term 
‘‘sick pay’’ does not include any 
amounts either excludable from gross 
income under section 104(a) (1), (2), (4) 
or (5) or section 105(b) or (c) or paid 
under section 3402(o)(1)(B). The term 
‘‘sick pay’’ does not include amounts 
paid under a plan if all amounts paid 
under the plan are paid to individuals 
who are described in the first sentence 
of section 105(d)(4) (relating to the defi-
nition of permanent and total dis-
ability) and the regulations there-
under. Amounts paid under any other 
plan shall be deemed to be paid for a 
period during which the employee is 
temporarily absent from work. For 
sick pay paid in 1981 only, however, the 
payor may opt not to follow the rules 
of the two preceding sentences but to 
follow instead the rule that an em-
ployee is temporarily absent if his ab-
sence is not described in section 
105(d)(4) (relating to the definition of 
permanent and total disability) and the 
regulations thereunder. An employer is 
not a party to the plan if the plan is a 
contract between only employees and a 
third party payor or the employer 
makes no contributions to provide sick 
pay benefits under the plan, even if the 
employer withholds amounts from the 
employees’ salaries and pays the 
amounts over to the third party payor. 

(ii) This paragraph (h)(1) may be il-
lustrated by the following examples: 

Example 1. Employee A works for P Com-
pany and Employee B works for Q Company. 
P Company has contracted with R Insurance 
Company for R to pay P’s employees the 
equivalent of their normal wages when they 

are temporarily absent from work because of 
sickness or personal injury. Q Company has 
neither entered into such a contract, nor will 
it make such payments directly from it own 
funds. B consequently goes to S Insurance 
Company and purchases directly an insur-
ance policy which will pay him the equiva-
lent of his normal wages when he is unable 
to work because of sickness or personal in-
jury. Both A and B are subsequently tempo-
rarily absent from work on account of sick-
ness or personal injuries. A receives pay-
ments from R and B receives payments from 
S. Neither the payments made by R to A nor 
the payments made by S to B constitute 
wages (determined without regard to section 
3402(o) and this section). A may request that 
R withhold income taxes under section 
3402(o) and this section from the payments 
he receives because the payments are sick 
pay as defined in section 3402(o) and this sec-
tion. B may not request that S withhold in-
come taxes under section 3402(o) and this 
section from the payments he receives be-
cause the payments are not paid pursuant to 
a plan to which Q Company is a party and 
thus are not sick pay as defined in section 
3402(o) and this section. 

Example 2. Employees C and D both work 
for T Company , which has contracted with U 
Insurance Company for U to pay T’s employ-
ees for all sickness or injury claims Em-
ployee C is sick and out from work for a 
month. U pays C the equivalent of C’s reg-
ular pay. Employee D loses his arm in an ac-
cident and U pays D $10,000. C may request 
that U withhold income taxes under section 
3402(o) and this section from the payments 
he receives because the payments constitute 
remuneration or a payment in lieu of remu-
neration for any period during which the em-
ployee is temporarily absent from work on 
account of sickness or personal injuries. D 
may not request that U withhold income 
taxes from the payments he receives because 
the payments do not constitute remunera-
tion or a payment in lieu of remuneration 
for any period during which the employee is 
temporarily absent from work on account of 
sickness or personal injuries. 

(2) The term ‘‘payee’’ means an indi-
vidual who is a citizen or resident of 
the United States and who receives a 
sick pay payment. 

(3) (i) The term ‘‘payor’’ means any 
person making a sick pay payment who 
is not the employer (as defined in sec-
tion 3401 and in § 31.3401(d)–1 (except 
paragraph (f) thereof)) of the payee. If 
however the person making the pay-
ment is acting solely as an agent for 
another person, the term ‘‘payor’’ shall 
mean the other person and not the per-
son actually making the payment. 
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(ii) This paragraph (h)(3) may be il-
lustrated by the following examples: 

Example 1. X Company contracts with Y In-
surance Company for Y to pay X’s employees 
the equivalent of their normal wages when 
they are temporarily absent from work be-
cause of sickness or personal injury. Y com-
putes the amount to be paid and determines 
the date payment is to be made for each of 
X’s employees. Y then instructs Z Bank to 
issue a check for that amount on that date. 
Y reimburses Z for the amount of the check 
plus Z’s administrative costs. Under these 
circumstances, Z is the agent of Y and Y is 
the payor under section 3402(o) and this sec-
tion. 

Example 2. V Company contracts with W 
Company for W to pay V’s employees the 
equivalent of their normal wages when they 
are temporarily absent from work on ac-
count of sickness or personal injury. Under 
the contractual arrangement, V advises W of 
the wages normally paid to each of V’s em-
ployees. V tells W when an employee of V is 
temporarily absent from work on account of 
sickness or personal injury, and W computes 
the amount to be paid the employee and 
makes payments of sick pay to the employee 
during the period of the employee’s absence. 
V subsequently reimburses W for the amount 
of those payments and pays W a fee for W’s 
services. Under these circumstances, W is 
acting solely as the agent of V, and a payee 
may not request under section 3402(o) and 
these regulations that W withhold income 
taxes from his payments. However, see sec-
tion 3401 and the regulations thereunder for 
the obligation of V to withhold income taxes 
from the payments that W makes as the 
agent of V, which are not excluded from in-
come under section 105 and the regulations 
thereunder and which are wages under sec-
tion 3401 and the regulations thereunder. See 
also § 31.3402(g)–1 (relating to supplemental 
wage payments) for the conditions under 
which a flat percentage rate of withholding 
may be used. 

Example 3. Assume the same facts as in Ex-
ample 2, except that the consideration for 
W’s services is a set insurance premium rath-
er than reimbursement for costs plus a fee. 
Under these circumstances W is the payor 
and is not acting solely as the agent of V. An 
employee of V to whom W makes payments 
under the agreement may request under sec-
tion 3402(o) and the regulations thereunder 
that W withhold income taxes from those 
payments. 

(i) Special rules for sick pay paid pursu-
ant to certain collective-bargaining agree-
ments. (1) Special rules (enumerated in 
subparagraph (2)) apply to sick pay 
where all of the following tests are 
met. 

(i) The sick pay must be paid pursu-
ant to a collective-bargaining agree-
ment between employee representa-
tives and one or more employers. 

(ii) The agreement must contain a 
provision that section 3402(o)(5) is to 
apply to sick pay paid pursuant to the 
agreement. 

(iii) The agreement must contain a 
provision for determining the amount 
to be deducted and withheld from each 
payment of sick pay. 

(iv) The social security number of the 
payee must be furnished to the payor. 
The agreement may provide that the 
employer will furnish this or the payee 
may furnish his social security number 
directly to the payor. 

(v) The payor must be furnished with 
information that is necessary for the 
payor to determine whether the pay-
ment is pursuant to the agreement and 
to determine the amount to be de-
ducted and withheld. The agreement 
may provide that the employer will 
furnish this information directly to the 
payor. 

(2) The following special rules apply 
to sick pay where all of the tests of 
subparagraph (1) are met. 

(i) The requirement of section 
3402(o)(1)(c) and this section that a re-
quest for withholding be in effect does 
not apply. 

(ii) The amount to be deducted and 
withheld from the sick pay shall be de-
termined according to the provisions of 
the agreement and not according to 
this section. This rule shall not how-
ever apply— 

(A) To payments enumerated in sec-
tion 3402(n) (relating to employees in-
curring no income tax liability) and 
the regulations thereunder, or 

(B) To payments made to a payee 
more than 7 days after the date that 
the payor receives a statement from 
the payee that the payee expects to 
claim an exclusion from gross income 
under section 105(d). Such statement 
must include adequate verification of 
disability. A certificate from a quali-
fied physician attesting that the em-
ployee is permanently and totally dis-
abled (within the meaning of section 
105(d)) shall be deemed to constitute 
adequate verification. If the payor re-
ceives such a statement, the payor 
shall not withhold any income tax 
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from the payments made to the payee, 
regardless of the provisions of the col-
lective bargaining agreement. This ex-
ception from withholding does not af-
fect the requirements of § 31.6051–3. 

(Secs. 3402(o), 7805, Internal Revenue Code of 
1954 (94 Stat. 3495, (26 U.S.C. 3402(o)); 68A 
Stat. 917 (26 U.S.C. 7805))) 

[T.D. 7813, 47 FR 11277, Mar. 16, 1982, as 
amended by T.D. 7915, 48 FR 44076, Sept. 27, 
1983] 

§ 31.3402(p)–1 Voluntary withholding 
agreements. 

(a) In general. An employee and his 
employer may enter into an agreement 
under section 3402(b) to provide for the 
withholding of income tax upon pay-
ments of amounts described in para-
graph (b)(1) of § 31.3401(a)–3, made after 
December 31, 1970. An agreement may 
be entered into under this section only 
with respect to amounts which are in-
cludible in the gross income of the em-
ployee under section 61, and must be 
applicable to all such amounts paid by 
the employer to the employee. The 
amount to be withheld pursuant to an 
agreement under section 3402(p) shall 
be determined under the rules con-
tained in section 3402 and the regula-
tions thereunder. See § 31.3405(c)–1, 
Q&A–3 concerning agreements to have 
more than 20-percent Federal income 
tax withheld from eligible rollover dis-
tributions within the meaning of sec-
tion 402. 

(b) Form and duration of agreement. 
(1)(i) Except as provided in subdivision 
(ii) of this subparagraph, an employee 
who desires to enter into an agreement 
under section 3402(p) shall furnish his 
employer with Form W–4 (withholding 
exemption certificate) executed in ac-
cordance with the provisions of section 
3402(f) and the regulations thereunder. 
The furnishing of such Form W–4 shall 
constitute a request for withholding. 

(ii) In the case of an employee who 
desires to enter into an agreement 
under section 3402(p) with his em-
ployer, if the employee performs serv-
ices (in addition to those to be the sub-
ject of the agreement) the remunera-
tion for which is subject to mandatory 
income tax withholding by such em-
ployer, or if the employee wishes to 
specify that the agreement terminate 
on a specific date, the employee shall 

furnish the employer with a request for 
withholding which shall be signed by 
the employee, and shall contain— 

(a) The name, address, and social se-
curity number of the employee making 
the request, 

(b) The name and address of the em-
ployer, 

(c) A statement that the employee 
desires withholding of Federal income 
tax, and applicable, of qualified State 
individual income tax (see paragraph 
(d)(3)(i) of § 301.6361–1 of this chapter 
(Regulations on Procedures and Ad-
ministration)), and 

(d) If the employee desires that the 
agreement terminate on a specific 
date, the date of termination of the 
agreement. 

If accepted by the employer as pro-
vided in subdivision (iii) of this sub-
paragraph, the request shall be at-
tached to, and constitute part of, the 
employee’s Form W–4. An employee 
who furnishes his employer a request 
for withholding under this subdivision 
shall also furnish such employer with 
Form W–4 if such employee does not al-
ready have a Form W–4 in effect with 
such employer. 

(iii) No request for withholding under 
section 3402(p) shall be effective as an 
agreement between an employer and an 
employee until the employer accepts 
the request by commencing to with-
hold from the amounts with respect to 
which the request was made. 

(2) An agreement under section 3402 
(p) shall be effective for such period as 
the employer and employee mutually 
agree upon. However, either the em-
ployer or the employee may terminate 
the agreement prior to the end of such 
period by furnishing a signed written 
notice to the other. Unless the em-
ployer and employee agree to an ear-
lier termination date, the notice shall 
be effective with respect to the first 
payment of an amount in respect of 
which the agreement is in effect which 
is made on or after the first ‘‘status de-
termination date’’ (January 1, May 1, 
July 1, and October 1 of each year) that 
occurs at least 30 days after the date 
on which the notice is furnished. If the 
employee executes a new Form W–4, 
the request upon which an agreement 
under section 3402 (p) is based shall be 
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attached to, and constitute a part of, 
such new Form W–4. 

(86 Stat. 944, 26 U.S.C. 6364; 68A Stat. 917, 26 
U.S.C. 7805) 

[T.D. 7096, 36 FR 5216, Mar. 18, 1971, as amend-
ed by T.D. 7577, 43 FR 59359, Dec. 20, 1978; 
T.D. 8619, 60 FR 49215, Sept. 22, 1995] 

§ 31.3402(q)–1 Extension of with-
holding to certain gambling 
winnings. 

(a)(1) General rule. Every person, in-
cluding the Government of the United 
States, a State, or a political subdivi-
sion thereof, or any instrumentality of 
any of the foregoing making any pay-
ment of ‘‘winnings subject to with-
holding’’ (defined in paragraph (b) of 
the section) shall deduct and withhold 
a tax in an amount equal to 20 percent 
of the payment. The tax shall be de-
ducted and withheld upon payment of 
the winnings by the person making 
such payment (‘‘payer’’). See paragraph 
(c)(5)(ii) of this section for a special 
rule relating to the time for making 
deposits of withheld amounts and filing 
the return with respect to those 
amounts. Any person receiving a pay-
ment of winnings subject to with-
holding must furnish the payer a state-
ment as required in paragraph (e) of 
this section. Payers of winnings sub-
ject to withholding must file a return 
as required in paragraph (f) of this sec-
tion. With respect to reporting require-
ments for certain payments of gam-
bling winnings not subject to with-
holding, see section 6041 and the regu-
lations thereunder. 

(2) Exceptions. The tax imposed under 
section 3402(q)(1) and this section shall 
not apply (i) with respect to a payment 
of winnings which is made to a non-
resident alien individual or foreign cor-
poration under the circumstances de-
scribed in paragraph (c)(4) of this sec-
tion or (ii) with respect to a payment 
of winnings from a slot machine play, 
or a keno or bingo game. 

(b) Winnings subject to withholding. 
Winnings subject to withholding means 
any payment from— 

(1) A wager placed in a State-con-
ducted lottery (defined in paragraph 
(c)(2) of this section) but only if the 
proceeds from the wager exceed $5,000; 

(2) A wager placed in a sweepstakes, 
wagering pool, or lottery other than a 

State-conducted lottery but only if the 
proceeds from the wager exceed $1,000; 
or 

(3) Any other wagering transaction 
(as defined in paragraph (c)(3) of this 
section) but only if the proceeds from 
the wager (i) exceed $1,000 and (ii) are 
at least 300 times as large as the 
amount of the wager. 
If proceeds from the wager qualify as 
winnings subject to withholding, then 
the total proceeds from the wager, and 
not merely amounts in excess of $1,000 
(or $5,000 in the case of winnings from 
a State-conducted lottery), are subject 
to withholding. 

(c) Definitions; special rules—(1) Rules 
for determining amount of proceeds from a 
wager. (i) The amount of ‘‘proceeds 
from a wager’’ is the amount paid after 
January 2, 1977, with respect to the 
wager, less the amount of the wager. 
However, for any wagering transaction 
in a parimutuel pool with respect to 
horse races, dog races, or jai alai, only 
amounts paid after April 30, 1977, are 
taken into account. 

(ii) Amounts paid after December 31, 
1983, with respect to identical wagers 
are treated as paid with respect to a 
single wager for purposes of calculating 
the amount of proceeds from a wager. 
For example, amounts paid on two bets 
placed in a parimutuel pool on a par-
ticular horse to win a particular race 
are treated as paid with respect to the 
same wager. However, those two bets 
would not be identical were one ‘‘to 
win’’ and the other ‘‘to place’’, or if the 
bets were placed in different pari-
mutuel pools, e.g., a pool conducted by 
the racetrack and a separate pool con-
ducted by an off-track betting estab-
lishment in which the wagers are not 
pooled with those placed at the track. 
Tickets purchased in a lottery gen-
erally are not identical wagers, because 
the designation of each ticket as a win-
ner generally would not be based on 
the occurrence of the same event, e.g., 
the drawing of a particular number. If 
the recipient makes the statement 
which may be required pursuant to 
§ 1.6011–3, indicating whether or not the 
recipient (and any other persons enti-
tled to a portion of the winnings) is en-
titled to winnings from identical wa-
gers and indicating the amount of such 
winnings, if any, then the payer may 
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rely upon such statement in deter-
mining the total amount of proceeds 
from the wager under paragraph (c)(1) 
of this section attributable to identical 
wagers. 

(iii) In determining the amount paid 
with respect to a wager, proceeds 
which are not money shall be taken 
into account at the fair market value. 

(iv) Periodic payments, including in-
stallment payments or payments which 
are to be made periodically for the life 
of a person, are aggregated for purposes 
of determining the proceeds from a 
wager. The aggregate amount of peri-
odic payments to be made for a per-
son’s life shall be based on that per-
son’s life expectancy. See §§ 1.72–5 and 
1.72–9 for rules used in computing the 
expected return on annuities. For pur-
poses of determining the amount sub-
ject to withholding, the first periodic 
payment shall be reduced by the 
amount of the wager. 

(2) Wager placed in a State-conducted 
lottery. The term ‘‘wager placed in a 
State-conducted lottery’’ means a 
wager placed in a lottery conducted by 
an agency of a State acting under au-
thority of State law provided that the 
wager is placed with the State agency 
conducting such lottery or with its au-
thorized employees or agents. This 
term includes wagers placed in State- 
conducted lotteries in which the 
amount of winnings is determined by a 
parimutuel system. 

(3) Other wagering transaction. The 
term ‘‘other wagering transaction’’ 
means any wagering transaction other 
than one in a lottery, sweepstakes, or 
wagering pool. This term includes a 
wagering transaction in a parimutuel 
pool with respect to horse races, dog 
races, or jai alai. 

(4) Certain payments to nonresident 
aliens or foreign corporations. A payment 
of winnings subject to withholding 
made to a nonresident alien individual 
or a foreign corporation is not subject 
to the tax imposed by section 3402(q) 
and this section if such payment is sub-
ject to withholding of tax under sec-
tion 1441(a) (relating to withholding on 
nonresident aliens) or 1442(a) (relating 
to withholding on foreign corporations) 
and the payer complies with the re-
quirements of those sections. For pur-
poses of this section, a payment is 

treated as being subject to tax under 
section 1441(a) or 1442(a) notwith-
standing that the rate of such tax is re-
duced (even to zero) as may be provided 
by an applicable treaty with another 
country. However, a reduced or zero 
rate of withholding of tax shall not be 
applied by the payer in lieu of the rate 
imposed by sections 1441 and 1442 un-
less the person receiving the winnings 
has completed, signed, and furnished 
the payer Form 1001 as required by 
§ 1.1441–6. See sections 1441 and 1442 and 
the regulations thereunder for rules re-
garding the withholding of tax on non-
resident aliens and foreign corpora-
tions. 

(5) Gambling winnings treated as pay-
ments by employer to employee. (i) Except 
as provided in subdivision (ii), for pur-
poses of sections 3403 and 3404 and the 
regulations thereunder and for pur-
poses of so much of subtitle F (except 
section 7205) and the regulations there-
under as relate to chapter 24, payments 
to any person of winnings subject to 
withholding under this section shall be 
treated as if they are wages paid by an 
employer to an employee. 

(ii) Solely for purposes of applying 
the deposit rules under 6302(c) and the 
return requirement of section 6011, the 
withholding from winnings shall be 
deemed to have been made no earlier 
than at the time the winner’s identity 
is known to the payer. Thus, for exam-
ple, winnings from a State-conducted 
lottery are subject to withholding 
when actually or constructively paid, 
whichever is earlier; however, the time 
for depositing the withheld taxes and 
filing a return with respect thereto 
shall be determined by reference to the 
date on which the winner’s identity is 
known to the State, if such date is 
later than the date on which the 
winnings are actively or constructively 
paid. If a payer’s obligation to pay 
winnings terminates other than by 
payment, all liabilities and require-
ments resulting from the requirement 
that the payer deduct and withhold 
with respect to such winnings shall 
also terminate. 

(d) Examples. The provisions of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. A purchases a lottery ticket for 
$1 in the State W lottery from an authorized 
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agent of State W. On February 1, 1977, the 
drawing is held and A wins $5,001. Since the 
proceeds of the wager ($5,001—$1) are not 
greater than $5,000, State W is not required 
to withhold or deduct any amount from A’s 
winnings. 

Example 2. Assume the same facts as in ex-
ample 1 except that A purchases two $1 tick-
ets and that A wins $5,002 when one of the 
tickets is drawn. State W must deduct and 
withhold tax at a rate of 20% from $5,001 
($5,002 less the $1 wager), or $1,000.20. 

Example 3. On January 1, 1984, B makes two 
$2 bets in a parimutuel pool for a horse race. 
Each bet is on the same horse to win a par-
ticular race. B wins a total of $1,300 on those 
bets. B cashes the tickets at different cashier 
windows indicating on the statement de-
manded by each cashier the amount of 
winnings from identical wagers. Although 
the payment by each cashier ($650) is less 
than the $1,000 floor for the withholding re-
quirement on payments of winnings from 
horse race parimutuel pools, each cashier is 
required to deduct and withhold tax from B’s 
winnings equal to $129.60 (($650¥$2) × 20 per-
cent = $129.60) based on the information B 
submitted indicating that the aggregated 
proceeds from the identical wagers 
($1,300¥$4=$1,296) exceed $1,000 and the 
amount is at least 300 times as great as the 
amount wagered ($4×300=$1,200). Had B re-
fused to make the statements, the payer 
would have no basis provided by the payee 
upon which to rely in determining whether 
the payment is subject to withholding. 
Under these circumstances, the payer would 
be required to deduct and withhold tax from 
the payment. 

Example 4. C purchases a lottery ticket for 
$1. On June 1, 1979, the lottery drawing is 
held and C wins the grand prize of $50,000, 
payable $500 monthly. The payer must de-
duct and withhold tax at a rate of 20% from 
each payment of winnings. Therefore, $99.80 
must be withheld from the first monthly 
payment to B ($500¥$1)×20%=$99.80) and $100 
($500×20%) must be withheld from each 
monthly payment thereafter. 

Example 5. Assume the same facts as in ex-
ample 4, except that C wins an automobille 
rather than the grand prize. The fair market 
value of the automobile on the date on which 
it is made available to C is $10,000. the payer 
must deduct and withhold a tax of $2,000 
(($10,001¥$1)×20%). This may be accom-
plished, for example, if C pays $2,000 to the 
payer. Alternatively, if the payer, as part of 
the prize, pays all taxes required to be 
duducted and withheld, the payer must de-
duct and withhold tax not only on the fair 
market value of the automobile less the 
wager, but also on the taxes it pays that are 
required to be deducted and withheld. This 
results in a pyramiding of taxes requiring 
the use of an algebraic formula. Under this 
formula, the payer must deduct and withhold 

a tax of 25 percent of the fair market value 
of the automobile less the wager ($2,500) and, 
in addition, the payer must indicate on Form 
W-2G the amount of such winnings as $12,501 
($10,001+25%($10,001¥$1)). 

Example 6. D purchases a ticket for $1 in 
the State Y lottery from an authorized agent 
of State Y On January 1, 1976, a drawing is 
held and D wins $100 a month for the rest of 
D’s life. It is actuarially determined that, on 
January 3, 1977, D’s life expectancy is 5 
years. Based on that determination, the pro-
ceeds from the wager paid to D on or after 
January 3, 1977, will exceed $5,000. Therefore, 
State Y must deduct and withhold $20 from 
each monthly payment made on or after Jan-
uary 3, 1977. (None of such payments is re-
duced by the amount of the wager because 
the amount of the wager was offset by the 
first payment of winnings which was made 
before January 3, 1977)). 

Example 7. Assume the same facts as in ex-
ample 6 except that State Y purchases in its 
own name, as owner, an annuity of $100 a 
month for D’s life from E Corporation, in 
order to fund its own obligation to make the 
payments. Although State Y remains liable 
for the withholding of tax, E Corporation as 
paying agent for State Y, making payments 
directly to D, should deduct and withhold 
from each monthly payment in the manner 
described in example 6. 

Example 8. E purchases a sweepstakes tick-
et for $1 in a sweepstakes conducted by W. E 
purchases the ticket on behalf of himself and 
on behalf of F and G, who have contributed 
equal amounts toward the purchase of the 
ticket and who have agreed to share equally 
in any prizes won. The ticket which E pur-
chases wins $1,002. Since the proceeds of the 
wager ($1,002—$1) are greater than $1,000 W is 
required to withhold and deduct 20 percent of 
such proceeds. 

Example 9. On February 1, 1977, a drawing is 
held in the State X lottery in which a win-
ning ticket is selected. The person holding 
the winning ticket is entitled to proceeds of 
$100,000 payable either as a lump sum upon 
demand or $10,000 a year for 10 years. Under 
State law, the winning ticket must be pre-
sented to an authorized agent of State X be-
fore February 1, 1978. Until the ticket is pre-
sented, State X does not know the identity 
of the winner. On December 1, 1977, H, the 
winner, presents the winning ticket to an au-
thorized agent of the State X lottery. The 
winnings are constructively paid to H on 
February 1, 1977. Since H, has the option of 
receiving the entire proceeds upon demand, 
State X is required to deduct and withhold 
$20,000 ($100,000×20%) from the proceeds of H’s 
winnings on February 1, 1977; but for pur-
poses of determining the time at which the 
deposit and inclusion on Form 941 of these 
taxes is to be made, the withholding shall be 
deemed to have beem made on December 1, 
1977. 
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Example 10. J purchases a subscription to N 
magazine, at the regular subscription price. 
All new subscribers are automatically eligi-
ble for a special drawing. The drawing is held 
and J wins $50,000. Since J has not paid any 
more than the regular subscription price, J 
has not placed a wager or entered a wagering 
transaction. Therefore, N is not required to 
deduct and withhold J’s winnings. 

Example 11. C makes two $2 bets in the 
same parimutuel pool for a horse race. One 
bet is an ‘‘exacta’’ in which C bets on horse 
M to win and horse N to ‘‘place’’. The other 
bet is a ‘‘trifecta’’. C bets on horse M to win, 
horse N to ‘‘place’’ and horse O to ‘‘show’’. C 
wins both bets and is paid $600 with respect 
to the ‘‘exacta’’ and $900 with respect to the 
‘‘trifecta’’. The bets are not identical wagers, 
however, and on these facts neither payment 
is subject to withholding. 

(e) Statement by recipient. Each person 
who is to receive a payment of 
winnings subject to withholding shall 
furnish the payer a statement on Form 
W-2G or 5754 (whichever is applicable) 
made under the penalties of perjury 
containing— 

(1) The name, address, and taxpayer 
identification number of the winner ac-
companied by a declaration that no 
other person is entitled to any portion 
of such payment, or 

(2) The name, address, and taxpayer 
identification number of the recipient 
and of every person entitled to any por-
tion of such payment. 
If more than one payment of winnings 
subject to withholding is to be made 
with respect to a single wager, for ex-
ample in the case of an annuity, the re-
cipient is required by paragraph (e) of 
this section to furnish the payer a 
statement with respect to the first 
such payment only, provided that such 
other payments are taken into account 
in a return required by paragraph (f) of 
this section. 

(f) Return of payer—(1) In general. 
Every person making payment of 
winnings for which a statement is re-
quired under paragraph (e) of this sec-
tion shall file a return on Form W-2G 
with the Internal Revenue Service Cen-
ter serving the district in which is lo-
cated the principal place of business of 
the person making the return on or be-
fore February 28 (March 31 if filed elec-
tronically) of the calendar year fol-
lowing the calendar year in which the 
payment of winnings is made. The re-
turn required by this paragraph (f) of 

the section, need not include the state-
ment by the recipient required by para-
graph (e) of this section and, therefore, 
need not be signed by the recipient, 
provided such statement is retained as 
long as the contents thereof may be-
come material in the administration of 
any internal revenue law. For pay-
ments to more than one winner, a sepa-
rate Form W-2G, which in no event 
need be signed by the winner, shall be 
filed with respect to each such winner. 
Each Form W-2G shall contain the fol-
lowing: 

(i) The name, address, and employer 
identification number of the payer; 

(ii) The name, address, and social se-
curity account number of the winner; 

(iii) The date, amount of the pay-
ment, and amount withheld; 

(iv) The type of wagering trans-
action; 

(v) Except with respect to winnings 
from a wager placed in a State-con-
ducted lottery, a specific description of 
two types of identification, e.g., driv-
er’s license number and issuing State, 
social security account number of 
voter registration number and jurisdic-
tion, furnished the payer for 
verification of the recipient’s name, 
address, and social security account 
number; and 

(vi) With respect to amounts paid 
after December 31, 1983, the amount of 
winnings from identical wagers. 

The return of the payer need not con-
tain the information required by sub-
division (v) of this paragraph (f)(1) pro-
vided such information is obtained 
with respect to the recipient of such 
winnings and retained as long as the 
contents thereof may become material 
in the administration of any internal 
revenue law. 

(2) Transmittal form. Persons making 
payments of winnings subject to with-
holding shall use Form W-3G to trans-
mit Forms W-2G to the Internal Rev-
enue Service Centers. 

(Secs. 6011 and 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 732, 917; 26 U.S.C. 6011, 
7805) 

[T.D. 7787, 46 FR 46908, Sept. 23, 1981, as 
amended by T.D. 7919, 48 FR 46298, Oct. 12, 
1983; 48 FR 55728, Dec. 15, 1983; T.D. 7943, 49 
FR 5345, Feb. 13, 1984; 49 FR 8437, Mar. 7, 1984; 
T.D. 8895, 65 FR 50408, Aug. 18, 2000] 
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§ 31.3402(r)–1 Withholding on distribu-
tions of Indian gaming profits to 
tribal members. 

(a) (1) General rule. Section 3402(r)(1) 
requires every person, including an In-
dian tribe, making a payment to a 
member of an Indian tribe from the net 
revenues of any class II or class III 
gaming activity, as defined in 25 U.S.C. 
2703, conducted or licensed by such 
tribe to deduct and withhold from such 
payment a tax in an amount equal to 
such payment’s proportionate share of 
the annualized tax, as that term is de-
fined in section 3402(r)(3). 

(2) Withholding tables. Except as pro-
vided in paragraph (a)(4) of this sec-
tion, the amount of a payment’s pro-
portionate share of the annualized tax 
shall be determined under the applica-
ble table provided by the Commis-
sioner. 

(3) Annualized amount of payment. 
Section 3402(r)(5) provides that pay-
ments shall be placed on an annualized 
basis under regulations prescribed by 
the Secretary. A payment may be 
placed on an annualized basis by multi-
plying the amount of the payment by 
the total number of payments to be 
made in a calendar year. For example, 
a monthly payment may be annualized 
by multiplying the amount of the pay-
ment by 12. Similarly, a quarterly pay-
ment may be annualized by multi-
plying the amount of the payment by 4. 

(4) Alternate withholding procedures— 
(i) In general. Any procedure for deter-
mining the amount to be deducted and 
withheld under section 3402(r) may be 
used, provided that the amount of tax 
deducted and withheld is substantially 
the same as it would be using the ta-
bles provided by the Commissioner 
under paragraph (a)(2) of this section. 
At the election of an Indian tribe, the 
amount to be deducted and withheld 
under section 3402(r) shall be deter-
mined in accordance with this alter-
nate procedure. 

(ii) Method of election. It is sufficient 
for purposes of making an election 
under this paragraph (a)(4) that an In-
dian tribe evidence the election in any 
reasonable way, including use of a par-
ticular method. Thus, no written elec-
tion is required. 

(5) Additional withholding permitted. 
Consistent with the provisions of sec-

tion 3402(p), a tribal member and a 
tribe may enter into an agreement to 
provide for the deduction and with-
holding of additional amounts from 
payments in order to satisfy the antici-
pated tax liability of the tribal mem-
ber. The agreement may be made in a 
manner similar to that described in 
§ 31.3402(p)–1 (with respect to voluntary 
withholding agreements between em-
ployees and employers). 

(b) Effective date. This section ap-
plies to payments made after December 
31, 1994. 

[T.D. 8634, 60 FR 65238, Dec. 19, 1995] 

§ 31.3402(t)–0 Outline of the Govern-
ment withholding regulations. 

This section lists paragraphs con-
tained in §§ 31.3402(t)–1 through 
31.3402(t)–7. 

31.3402(t)–1 Withholding requirement on cer-
tain payments made by government entities. 

(a) In general. 
(b) Special rules. 
(c) Deposit and reporting requirements. 
(d) Effective/applicability date. 

31.3402(t)–2 Government entities required to 
withhold under section 3402(t). 

(a) In general. 
(b) Government of the United States. 
(c) State. 
(d) Political Subdivision. 
(e) [Reserved] 
(f) Possessions of the United States. 
(g) Passthrough entities. 
(h) Small entity exception. 
(i) Effective/applicability date. 

31.3402(t)–3 Payments subject to withholding. 
(a) In general. 
(b) Payment threshold of $10,000. 
(c) No withholding on successive payments. 
(d) Payments made through a payment ad-

ministrator or to a contractor. 
(e) [Reserved] 
(f) Examples. 
(g) Effective/applicability date. 

31.3402(t)–4 Certain payments excepted from 
withholding. 

(a) Payments subject to withholding under 
chapter 3 or chapter 24 (other than section 
3406). 

(b) Payments subject to withholding under 
section 3406 with backup withholding de-
ducted. 

(c) [Reserved] 
(d) Payments for real property. 
(e) Payments to government entities, tax- 

exempt organizations, and foreign govern-
ments. 

(f) Payments made pursuant to a classified 
or confidential contract. 
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(g) Exception for political subdivisions or 
instrumentalities thereof making less than 
$100,000,000 of payments for property or serv-
ices annually. 

(h) Payments made in connection with a 
public assistance or public welfare program. 

(i) Payments made to any government em-
ployee with respect to his or her services. 

(j) Payments received by nonresident alien 
individuals and foreign corporations. 

(k) Payments to Indian Tribal govern-
ments. 

(l) Payments in emergency or disaster situ-
ations. 

(m) Grants. 
(n) Sales tax, excise tax, value-added tax, 

and other taxes. 
(o) Loan guarantees. 
(p) Debt. 
(q) Investment securities. 
(r) Partially exempt payments. 
(s) Determination of eligibility for exemp-

tion. 
(t) Withholding relief for 2012. 
(u) Effective/applicability date. 

31.3402(t)–5 Application to passthrough enti-
ties. 

(a) In general. 
(b) Definitions. 
(c) Payments from a passthrough entity. 
(d) Payments to a passthrough entity. 
(e) Effective/applicability date. 

31.3402(t)–6 Crediting of tax withheld under 
section 3402(t). 

(a) Crediting against income tax liability 
only. 

(b) Taxable year of credit. 
(c) Estimated tax. 
(d) Effective/applicability date. 

31.3402(t)–7 Transition relief from interest and 
penalties. 

(a) Good faith exception for interest and 
penalties on payments before January 1, 
2014. 

(b) Effective/applicability date. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–1 Withholding requirement 
on certain payments made by gov-
ernment entities. 

(a) In general. Except as provided in 
§§ 31.3402(t)–3(b) and 31.3402(t)–4, the 
Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) making any payment to any 
person providing any property or serv-
ices must deduct and withhold from 
the payment a tax in an amount equal 
to 3 percent of such payment. 

(b) Special rules. See § 31.3402(t)–2 for 
government entities required to with-

hold under this section, § 31.3402(t)–3 for 
what constitutes a payment to a per-
son for property or services and when 
such payment is deemed to occur for 
purposes of this section, and 
§ 31.3402(t)–4 for payments that are ex-
cepted from withholding under this 
section. 

(c) Deposit and reporting requirements. 
See § 31.6302–4 for deposit requirements 
with respect to withholding under sec-
tion 3402(t). See §§ 31.6011(a)–4(b) and 
31.6051–5 for the reporting requirements 
with respect to withholding under sec-
tion 3402(t). 

(d) Effective/applicability date. (1) Ex-
cept as provided in paragraph (d)(2) of 
this section, this section applies to 
payments by the Government of the 
United States, every State, every polit-
ical subdivision thereof, and every in-
strumentality of the foregoing (includ-
ing multi-State agencies) to any person 
providing property or services made 
after December 31, 2012. 

(2) Payments made under a written 
binding contract that was in effect on 
December 31, 2012, are not subject to 
the withholding requirements of this 
section. The preceding sentence does 
not apply to payments made under any 
contract that is materially modified 
after December 31, 2012. For this pur-
pose, a material modification includes 
only a modification that materially af-
fects the property or services to be pro-
vided under the contract, the terms of 
payment for the property or services 
under the contract, or the amount pay-
able for the property or services under 
the contract. Notwithstanding the 
foregoing, a material modification does 
not include a mere renewal of a con-
tract that does not otherwise materi-
ally affect the property or services to 
be provided under the contract, the 
terms of payment for the property or 
services under the contract, or the 
amount payable for the property or 
services under the contract. A material 
modification also does not include a 
modification to the contract to the ex-
tent required by applicable Federal, 
State or local law. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 
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§ 31.3402(t)–2 Government entities re-
quired to withhold under section 
3402(t). 

(a) In general. The requirement to 
withhold under section 3402(t) and 
§ 31.3402(t)–1(a) applies to the Govern-
ment of the United States (see para-
graph (b) of this section) and every 
State (see paragraph (c) of this sec-
tion), as well as instrumentalities of 
the foregoing. The requirement also ap-
plies to political subdivisions of every 
State (see paragraph (d) of this section) 
and their instrumentalities, unless the 
small entity exception of § 31.3402(t)– 
4(g) applies. 

(b) Government of the United States. 
The Government of the United States 
includes the legislative branch, the ju-
dicial branch, and the executive 
branch, and all components of the 
United States Government. Thus, de-
partments and agencies are included 
within the definition of United States 
Government. 

(c) State. The term State includes the 
District of Columbia. However, an In-
dian Tribal government is not consid-
ered a State for purposes of section 
3402(t) and § 31.3402(t)–1(a). See section 
7871(a). 

(d) Political subdivision. The term po-
litical subdivision for purposes of section 
3402(t) and § 31.3402(t)–1(a) is defined as 
a political subdivision within the 
meaning of § 1.103–1(b) of this chapter, 
except that a subdivision of an Indian 
Tribal government is not considered a 
political subdivision. See section 
7871(a) and (d). 

(e) [Reserved] 
(f) Possessions of the United States. For 

purposes of section 3402(t) and 
§ 31.3402(t)–1(a), the government of a 
possession or territory of the United 
States is not treated as a government 
entity subject to the withholding re-
quirements of section 3402(t)(1). 

(g) Passthrough entities. See 
§ 31.3402(t)–5(c) for the treatment of 
payments from certain passthrough en-
tities as subject to the withholding re-
quirements of § 31.3402(t)–1. 

(h) Small entity exception. See 
§ 31.3402(t)–4(g) for the exception from 
the withholding requirements of 
§ 31.3402(t)–1 for political subdivisions 
and instrumentalities thereof making 

less than $100,000,000 of payments for 
property or services annually. 

(i) Effective/applicability date. This 
section applies to amounts paid on or 
after January 1, 2013. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–3 Payments subject to 
withholding. 

(a) In general. A payment is subject 
to withholding for purposes of 
§§ 31.3402(t)–1 through 31.3402(t)–7 when 
paid by a government entity to any 
person, as defined in § 301.7701–6(a) of 
this chapter, for property or services. 
If, however, the government entity 
uses a payment administrator to pay a 
person for property or services, pay-
ment occurs when the payment admin-
istrator pays such person. The govern-
ment entity subject to the withholding 
requirements of § 31.3402(t)–1 is liable 
for the withholding required and re-
sponsible for all related reporting re-
gardless of whether the government en-
tity or its payment administrator 
makes the payment for property or 
services. For this purpose, if a govern-
ment entity makes an advance pay-
ment, interim payment, financing pay-
ment, or similar payment, the amount 
is treated as paid by the government 
entity at the time the funds are dis-
bursed, regardless of whether the gov-
ernment entity has received or accept-
ed the property or services at that 
time. 

(b) Payment threshold of $10,000—(1) In 
general. The term payment threshold 
means an amount equal to $10,000. The 
withholding requirements of 
§ 31.3402(t)–1 will not apply to any pay-
ment that is less than the payment 
threshold. Whether a payment is equal 
to or in excess of the payment thresh-
old is determined when the payment is 
made. Thus, the payment threshold ap-
plies to the actual payment even if the 
amount of the actual payment is incor-
rect (except to the extent the anti- 
abuse rule in paragraph (b)(3) of this 
section applies). A later determination 
that the amount of the payment was in 
error does not affect the application of 
the payment threshold (except to the 
extent the anti-abuse rule in paragraph 
(b)(3) of this section applies), so that 
the payment threshold applies to the 
erroneous payment when made, and 
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separately to any additional payment 
intended to correct an erroneous un-
derpayment. 

(2) Payment threshold applied per pay-
ment. If a government entity makes a 
single payment to a person for prop-
erty or services combining charges for 
more than one transaction with the 
person, the determination of whether 
the payment threshold provided by 
paragraph (b)(1) of this section is met 
is based on the amount of the single 
payment, rather than the amount at-
tributable to each separate trans-
action. Thus, if a government entity 
makes a single payment of $10,000 or 
more to a person, the government enti-
ty is required to withhold on the pay-
ment, even if the payment is for more 
than one property or service. The same 
rule applies if a government entity en-
ters into multiple transactions with a 
single person, each of which would re-
sult in a payment of less than $10,000 if 
paid separately, but elects to make a 
single payment covering all the trans-
actions such that the aggregated pay-
ment is $10,000 or more. Under these 
circumstances, the government entity 
is required to withhold on the aggre-
gated payment. 

(3) Anti-abuse rule. If a government 
entity or payment administrator di-
vides a payment or payments to any 
person for property or services into two 
or more payments (or permits a person 
providing property or services to divide 
a request for payment into two or more 
requests for payments) primarily to 
avoid the $10,000 payment threshold 
provided in paragraph (b)(1) of this sec-
tion on one or more of these payments, 
the divided payments will be treated as 
a single payment made on the date 
that the first of these payments is 
made. This rule will not apply to a gov-
ernment entity or payment adminis-
trator that makes a payment in ac-
cordance with the contractual terms, 
including any requests for payments 
submitted by the person providing 
property or services in compliance with 
the contractual terms, unless it knows, 
or has reason to know, that the con-
tractual terms regarding payments 
were adopted, or the person providing 
property or services implemented such 
contractual terms, with the primary 
purpose of avoiding the $10,000 payment 

threshold. In determining whether this 
paragraph (b)(3) applies, a significant 
factor is whether the government enti-
ty or payment administrator has ex-
hibited a pattern or practice of divid-
ing payments to avoid the $10,000 pay-
ment threshold. 

(4) Withholding on excepted payments. 
A government entity and a person pro-
viding property or services to that gov-
ernment entity may agree in writing 
that the government entity will or 
may apply section 3402(t) withholding 
to payments not subject to section 
3402(t) withholding, or an identified 
portion of payments not subject to sec-
tion 3402(t) withholding (for example, 
only such payments made from a speci-
fied agency of the government entity), 
including payments below the payment 
threshold provided in paragraph (b)(1) 
of this section. This paragraph (b)(4) 
does not apply to government entity 
payments that are subject to section 
3402(t) withholding notwithstanding a 
contractual provision between the par-
ties. 

(c) No withholding on successive pay-
ments. If a government entity or its 
payment administrator makes a pay-
ment that is subject to the withholding 
requirements of § 31.3402(t)–1 to a per-
son, no subsequent transfer of cash or 
property from that payment by such 
person to another person is treated as a 
payment subject to withholding for 
purposes of §§ 31.3402(t)–1 through 
31.3402(t)–7. 

(d) Payments made through a payment 
administrator or to a contractor—(1) Defi-
nition. The following rules apply for 
purposes of this section: 

(i) A payment administrator is any per-
son that acts with respect to a pay-
ment solely as an agent for a govern-
ment entity by making the payment on 
behalf of the government entity to a 
person providing property or services 
to, or on behalf of, the government en-
tity. 

(ii) A payment administrator is 
treated as a person providing property 
or services for purposes of the with-
holding requirements of section 3402(t) 
to the extent it receives a fee from the 
government entity for its services as a 
payment administrator for the govern-
ment entity. 
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(2) Payments to a contractor. If a per-
son provides property or services to a 
government entity under a contract 
and is not a payment administrator, 
the person, who is in privity with the 
government entity, is treated as the 
person providing property or services 
subject to withholding under section 
3402(t) for all payments received from 
the government entity, regardless of 
whether some payments the person re-
ceives relate to invoices for property or 
services provided by subcontractors. 

(3) Application of payment threshold. 
Where a government entity uses a pay-
ment administrator to make a pay-
ment, the determination of whether 
the payment meets the payment 
threshold is made at the time the pay-
ment administrator makes the pay-
ment to the person providing property 
or services. If a government entity 
makes one transfer of funds to a pay-
ment administrator that is composed 
of a fee to compensate the payment ad-
ministrator for its services and other 
funds that are to be paid to persons 
providing property or services, the de-
termination of whether the payment 
threshold is met on the portion that is 
the fee is made at the time of the 
transfer of the funds to the payment 
administrator. 

(e) [Reserved] 
(f) Examples. This section is illus-

trated by the following examples: 

Example 1. (i) Prime contractor X has a 
contract with a government entity to pro-
vide services and property to the government 
entity. X contracts with numerous sub-
contractors to provide services and property 
in connection with the contract. While the 
engagement of any particular subcontractor 
is subject to approval by the government en-
tity, the subcontractors are not parties to 
the contract between X and the government 
entity, and the government entity is not a 
party to the contracts between X and sub-
contractors. Under its contract with the gov-
ernment entity, X submits an invoice for 
$48,000 for providing services and property to 
the government entity, including charges for 
services and property provided by two sub-
contractors, M and N. The invoice reflects 
charges of $16,000 for M and $2,000 for N. The 
government entity pays X the entire amount 
of the invoice in one payment of $48,000. X 
pays M for M’s billed portion of the invoice 
in a single payment of $16,000, and X pays N 
for N’s billed portion of the invoice in a sin-
gle payment of $2,000. 

(ii) Under the facts of this Example 1, X is 
the person providing property or services to, 
or for the benefit of, the government entity 
with respect to the entire amount of the 
$48,000 payment under the invoice, including 
the charges for services or property provided 
by its subcontractors M and N. X is not a 
payment administrator (as defined in para-
graph (d)(1)(i) of this section) because X is 
not making payments solely as an agent of 
the government entity to persons providing 
property or services. Instead, X makes pay-
ments to subcontractors M and N pursuant 
to X’s separate contracts with these sub-
contractors to which the government entity 
is not a party. Therefore, under paragraphs 
(a) and (d)(2) of this section, the entire 
amount of the $48,000 payment to X under 
the invoice, including the charges for serv-
ices and property provided by its subcontrac-
tors M and N, is the payment subject to 
withholding for purposes of section 3402(t). 

(iii) Under paragraph (b)(1) of this section, 
the determination whether the payment 
meets the payment threshold is based on the 
entire amount of the payment from the gov-
ernment entity to X. Withholding under sec-
tion 3402(t) applies to the government enti-
ty’s $48,000 payment to X because the pay-
ment meets the payment threshold and is 
not otherwise excepted from section 3402(t) 
withholding. Thus, the payment is subject to 
withholding of 3 percent, or $1440. 

(iv) Payments made by X to the sub-
contractors, M and N, are not payments by 
the government entity or its payment ad-
ministrator. Thus, X’s $16,000 payment to M 
and X’s $2,000 payment to N for services or 
property under the contract are not subject 
to withholding under section 3402(t). See 
paragraphs (c) and (d)(2) of this section. 

(v) The government entity is liable for the 
$1440 withholding required under section 
3402(t) on its payment to X and is responsible 
for the related reporting required under 
§ 31.6051–5. See paragraph (a) of this section. 
X is the person receiving the payment for 
purposes of reporting under § 31.6051–5. Thus, 
the government entity is responsible for fur-
nishing X with a Form 1099–MISC, ‘‘Mis-
cellaneous Income’’ (or successor form), in-
cluding the entire amount of the payment 
($48,000) and the entire amount of the with-
holding ($1440) and filing a Form 1099–MISC 
with the Internal Revenue Service. 

Example 2. (i) Z has a contract with a gov-
ernment entity to make payments as an 
agent of the government entity to persons 
providing services or property to, or on be-
half of, the government entity. The only 
services Z provides under the contract are its 
services in acting as an agent for the govern-
ment entity in making payments to persons 
providing property or services to, or on be-
half of, the government. The government en-
tity transfers funds of $71,000 to Z, which in-
cludes a fee of $1,000 to Z for its services as 
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an agent under the contract. Z then makes 
payments of the $70,000 remainder of the 
funds to persons providing property or serv-
ices to, or on behalf of, the government enti-
ty, including a single payment of $18,000 to P 
and a single payment of $7,000 to R. 

(ii) Under the facts of this Example 2, Z is 
a payment administrator (as defined in para-
graph (d)(1)(i) of this section) because Z 
makes payments solely as an agent for the 
government entity to persons providing 
property or services to, or on behalf of, the 
government entity. Under paragraphs (a) and 
(d) of this section, Z is not treated as a per-
son providing property or services with re-
spect to $70,000 of the transfer of funds (the 
amount of the funds to be paid to persons 
providing property or services to, or on be-
half of, the government entity). Because Z is 
not treated as a person providing property or 
services with respect to this $70,000 portion 
of the funds, this portion of the transfer of 
funds by the government entity to Z is not 
subject to withholding under section 3402(t) 
when transferred to Z. 

(iii) Under paragraph (d)(1)(ii) of this sec-
tion, the payment administrator is treated 
as a person providing property or services 
with respect to the portion of the $71,000 fund 
transfer that is a fee for its services as a pay-
ment administrator, or $1,000. Under para-
graph (d)(3) of this section, the determina-
tion of whether the payment threshold is 
met with respect to the fee portion of the 
payment from the government entity to Z at 
the time of the payment from the govern-
ment entity to Z is made. Because the $1,000 
fee portion of the payment falls beneath the 
$10,000 payment threshold, withholding 
under section 3402(t) is not required with re-
spect to that portion of the payment. 

(iv) P and R are persons providing services 
or property to, or on behalf of, the govern-
ment entity with respect to the payments 
they receive from Z. 

(v) Withholding is required under section 
3402(t) on the payment by Z, a payment ad-
ministrator, to a person providing property 
or services to, or on behalf of, a government 
entity provided the payment meets the pay-
ment threshold and is not otherwise ex-
cepted. Under paragraph (d)(3) of this sec-
tion, the determination of whether the pay-
ment threshold is met on the payment Z 
makes to a person providing property or 
services is made at the time Z pays the per-
son providing property or services. Under the 
facts of this Example 2, Z’s payment to P of 
$18,000 meets the payment threshold, and 
therefore withholding of $540 under section 
3402(t) applies. Z’s payment to R of $7,000 
does not meet the payment threshold, and 
therefore, no withholding under section 
3402(t) is required. 

(vi) The government entity, not Z, is liable 
for any withholding required under section 
3402(t) on the payments from Z to persons 

providing property or services. Also, the gov-
ernment entity, not Z, is responsible for any 
reporting required under § 31.6051–5 on the 
payment from Z to persons providing prop-
erty or services. See paragraph (a) of this 
section. Each person providing property or 
services for which withholding is required, 
not Z, is the person receiving the payment 
for purposes of the reporting required under 
§ 31.6051–5 if withholding under section 3402(t) 
applies. Thus, the government entity is re-
sponsible for furnishing P Form 1099–MISC 
reflecting the amount of the payment from Z 
to P of $18,000 and the amount of withholding 
of $540 and filing a Form 1099–MISC with the 
Internal Revenue Service. 

Example 3. (i) On March 1, 2013, a govern-
ment entity makes a payment of $12,000 to Y 
for providing property or services. The pay-
ment for property or services is not excepted 
from withholding under § 31.3402(t)–4. On 
March 20, 2013, it is determined that the pay-
ment should have been $9,000, and therefore, 
Y owes the government entity $3,000 to repay 
the excess payment. 

(ii) The facts are the same as in paragraph 
(i) of this Example 3, except that, in addition, 
on April 30, 2013, the government entity 
makes a net payment of $6,000 to Y for pro-
viding property or services, which is based 
on the payment of a bill for property or serv-
ices equal to $11,000, which is offset by the 
repayment of the $3,000 debt that Y owes 
with respect to the erroneous March 1, 2013, 
payment, and the repayment of a $2,000 unre-
lated debt to the Federal Government. No 
exception from withholding under 
§ 31.3402(t)–4 applies to the $11,000 amount. 

(iii) The facts are the same as in paragraph 
(ii) of this Example 3, except that, in addi-
tion, on May 31, 2013, the government entity 
makes a single payment of $14,000 to Y that 
consists of a $9,000 portion that is subject to 
section 3402(t) withholding (without regard 
to the payment threshold) and a $5,000 por-
tion that is excepted from section 3402(t) 
withholding under § 31.3402(t)–4. 

(iv) Under the facts of paragraph (i) of this 
Example 3, the payment on March 1, 2013, is 
subject to withholding under section 3402(t) 
because it meets the payment threshold 
under paragraph (d) of this section. The gov-
ernment entity is liable for withholding sec-
tion 3402(t) tax on the payment equal to 3% 
of $12,000, or $360. The subsequent determina-
tion on March 20, 2013, that an incorrect 
amount was paid to Y does not affect the ap-
plication of the $10,000 payment threshold to 
the payment on March 1, 2013. If there were 
no additional payments or repayments be-
tween the government entity and Y during 
2013, and if the government entity correctly 
withheld $360 under section 3402(t), the gov-
ernment entity would issue Y a 2013 Form 
1099–MISC (or successor form) reporting 
$12,000 of payments subject to section 3402(t) 
withholding and $360 of withholding. 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00286 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



277 

Internal Revenue Service, Treasury § 31.3402(t)–4 

(v) Under the facts of paragraph (ii) of this 
Example 3, the payment on April 30, 2013, is 
also subject to withholding under section 
3402(t). As an initial matter, the government 
entity calculates its liability for withholding 
section 3402(t) on the payment equal to 3% of 
$11,000, or $330, because the amount of the 
payment for purposes of section 3402(t) and 
the payment threshold is not reduced by the 
amount of offsets for debts owed the govern-
ment. Thus, the payment exceeds the pay-
ment threshold under paragraph (d) of this 
section. However, the repayment within the 
same calendar year of the $3,000 excess 
amount which was paid on March 1, 2013, 
means that the government is entitled to 
correct its income tax withholding liability 
with respect to Y by the amount of section 
3402(t) withholding paid with respect to the 
$3,000, or $90. Thus the net withholding 
amount deducted from the $6,000 net pay-
ment is $240. The offset of $2,000 for other un-
related debt owed the Federal Government 
has no effect on section 3402(t) liability. Nei-
ther the offset for the $3,000 repayment nor 
the offset for the $2,000 other debt affects the 
application of the payment threshold to the 
March 1, 2013, payment or the April 30, 2013, 
payment. If there were no additional pay-
ments or repayments between the govern-
ment entity and Y during 2013, and if the 
government entity withheld properly, the 
government entity would be required to fur-
nish Y a Form 1099–MISC (or successor form) 
reporting $20,000 of payments subject to sec-
tion 3402(t) withholding ($12,000 plus $11,000 
less $3,000 repayment) and $600 withholding 
($360 plus $330 less $90) and to file a Form 
1099–MISC with the Internal Revenue Serv-
ice. 

(vi) Under the facts of this paragraph (iii) 
of this Example 3, the government entity is 
not required to withhold on the payment be-
cause only $9,000 of the payment is poten-
tially subject to section 3402(t) withholding 
and this amount does not meet the payment 
threshold. However, under the optional rule 
of § 31.3402(t)–4(r), because only a portion of 
the payment is exempt from section 3402(t) 
withholding, the government entity may 
treat the entire amount of the payment as 
subject to section 3402(t) withholding pro-
vided the payee has agreed to this with-
holding. If the government entity applies the 
optional rule of § 31.3402(t)–4(r), the payment 
threshold would be met and the government 
entity would withhold under section 3402(t) 
the amount of $420, or 3% of the $14,000 pay-
ment. If the government entity treats the 
entire amount of the payment as subject to 
section 3402(t) withholding and withholds, 
the entire amount of the payment ($14,000) 
plus the $420 withholding would be reported 
on Form 1099–MISC (or successor form). 

(g) Effective/applicability date. This 
section applies to payments by the 

Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) to any person providing prop-
erty or services made after December 
31, 2012. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–4 Certain payments ex-
cepted from withholding. 

(a) Payments subject to withholding 
under chapter 3 or chapter 24 (other than 
section 3406)—(1) In general. Payments 
are excepted from withholding under 
section § 31.3402(t)–1(a) if they are sub-
ject to withholding under chapter 3 of 
the Internal Revenue Code (Code) or 
under sections 3401 through 3405 (other 
than section 3402(t)). 

(2) Payments subject to withholding 
under chapter 3. Payments subject to 
withholding under chapter 3 of the 
Code include those payments that are 
subject to, but exempt from, with-
holding under chapter 3 of the Code on 
the ground that the payments are ex-
empt from United States income tax 
pursuant to an income tax convention 
to which the United States is a party. 

(3) Payments subject to withholding at 
election of payee. For purposes of this 
exception from section 3402(t), pay-
ments for which the payee may elect 
withholding are exempt from with-
holding under § 31.3402(t)–1(a) regardless 
of whether the payee in fact makes 
such an election. These payments in-
clude— 

(i) Unemployment compensation as 
defined in section 85(b) (see section 
3402(p)(2)); 

(ii) Social security benefits as de-
fined in section 86(d) (see section 
3402(p)(1)(C)(i)); 

(iii) Any payment referred to in the 
second sentence of section 451(d) that is 
treated as insurance proceeds, relating 
to certain disaster payments received 
under the Agricultural Act of 1949, as 
amended, or Title II of the Disaster As-
sistance Act of 1988 (see section 
3402(p)(1)(C)(ii)); 

(iv) Any amount that is includible in 
gross income under section 77(a), relat-
ing to amounts received as loans from 
the Commodity Credit Corporation 
that the taxpayer has elected to treat 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00287 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



278 

26 CFR Ch. I (4–1–12 Edition) § 31.3402(t)–4 

as income (see section 3402(p)(1)(C)(iii)); 
and 

(v) Any payment of an annuity to an 
individual. 

(b) Payments subject to withholding 
under section 3406 with backup with-
holding deducted. A payment is not sub-
ject to withholding under section 
3402(t) if the payment is subject to 
withholding under section 3406, relat-
ing to backup withholding, and if 
backup withholding is actually being 
withheld from such payment. 

(c) [Reserved] 
(d) Payments for real property. Pay-

ments for real property are not subject 
to the withholding requirements of 
§ 31.3402(t)–1. For purposes of this ex-
ception, the term payments for real 
property includes the purchase and the 
leasing of real property (including pay-
ments made by a lessee to a lessor re-
lated to the use or occupancy of the 
leased property and made in accord-
ance with the terms of the applicable 
lease, but not including either a pay-
ment for construction, or payment to a 
person other than the lessor, even if re-
lated to the use or occupancy of the 
leased property and required by the 
terms of the lease). However, payments 
for the construction of buildings or 
other public works projects, such as 
bridges or roads, are not payments for 
real property. 

(e) Payments to government entities, 
tax-exempt organizations, and foreign 
governments—(1) Government entities. 
Payments are not subject to with-
holding under section 3402(t) if the pay-
ments are made to government entities 
that are subject to the withholding re-
quirements of section 3402(t)(1) pursu-
ant to § 31.3402(t)–2. For purposes of this 
exception, payments to government en-
tities that qualify for the exception for 
political subdivisions and instrumen-
talities making less than $100,000,000 of 
payments for property and services an-
nually, as provided by section 
3402(t)(2)(G) and paragraph (g) of this 
section, are treated as payments to 
government entities that are subject to 
the withholding requirements of sec-
tion 3402(t)(1). 

(2) Tax-exempt organizations. Pay-
ments to an organization that is ex-
empt from taxation under section 
501(a) as an organization described in 

section 501(c), 501(d), or 401(a) are not 
subject to withholding under section 
3402(t). 

(3) Foreign governments. Payments to 
foreign governments are not subject to 
withholding under section 3402(t). For 
purposes of this paragraph (e), a gov-
ernment of a possession or territory of 
the United States is treated as a for-
eign government. 

(f) Payments made pursuant to a classi-
fied or confidential contract. Payments 
made pursuant to a classified or con-
fidential contract described in section 
6050M(e)(3) are not subject to with-
holding under section 3402(t). 

(g) Exception for political subdivisions 
or instrumentalities thereof making less 
than $100,000,000 of payments for property 
or services annually—(1) In general. Sec-
tion 3402(t) withholding is not required 
on payments made by a political sub-
division of a State (or any instrumen-
tality of a political subdivision of a 
State) that makes less than $100,000,000 
of payments for property or services 
annually. 

(2) Determination of whether an entity 
is a political subdivision of a State. 
Whether an entity is a political sub-
division of a State for purposes of para-
graph (g)(1) of this section is deter-
mined under § 31.3402(t)–2(d). 

(3) Determination of whether a political 
subdivision or instrumentality makes less 
than $100,000,000 of payments for property 
or services annually—(i) General deter-
mination rule. In general, whether a po-
litical subdivision or instrumentality 
makes less than $100,000,000 of pay-
ments for property or services annually 
for purposes of paragraph (g)(1) of this 
section is determined for each calendar 
year based on the total payments made 
by the entity for property or services 
in the entity’s accounting year ending 
with or within the second preceding 
calendar year. For this purpose, pay-
ments that qualify for the exceptions 
from withholding under § 31.3402(t)–4(a) 
through (q) (or would have qualified 
had these regulations been in effect) 
are not included in determining total 
payments made. However, payments 
that are not subject to withholding be-
cause the payments are less than the 
$10,000 payment threshold described in 
§ 31.3402(t)–3(b), or based on the applica-
bility date rules or transition rules 
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contained in § 31.3402(t)–1(d), § 31.3402(t)– 
2(i), § 31.3402(t)–3(g), § 31.3402(t)–4(u), or 
§ 31.3402(t)–5(e), or based on the with-
holding relief for 2012 provided in 
§ 31.3402(t)–4(t), but are not otherwise 
excepted, are included in determining 
total payments. For this purpose, the 
accounting year refers to the fiscal 
year (consisting of 12 months) or cal-
endar year used by the government en-
tity in setting its budgets and keeping 
its accounting books. If a political sub-
division or instrumentality was not in 
existence in the second preceding cal-
endar year or if no 12-month account-
ing year exists ending in the second 
preceding calendar year, eligibility for 
this exception is determined based on 
the total projected payments for the 
accounting year consisting of 12 
months ending in that calendar year. 

(ii) Optional determination rule. A po-
litical subdivision of a state or an in-
strumentality of that political subdivi-
sion may treat itself as eligible for the 
exception provided in paragraph (g)(1) 
of this section for a calendar year if 
the average of the total payments cal-
culated under the rules of paragraph 
(g)(3)(i) of this section for four of the 
five successive accounting years, the 
fifth year of which is the entity’s de-
termination year, is less than 
$100,000,000. For this purpose, for a cal-
endar year the political subdivision’s 
or instrumentality’s determination 
year is the accounting year ending 
with or within the second preceding 
calendar year. If a political subdivision 
or instrumentality withholds and pays 
(or deposits) tax under section 3402(t) 
for a calendar year and files a return 
reporting the withheld tax under sec-
tion 3402(t) for that calendar year 
based on the general determination 
rule of paragraph (g)(3)(i) of this sec-
tion, it is deemed to have waived any 
right to use the optional determination 
rule of this paragraph (g)(3)(ii) of this 
section for that calendar year. 

(4) Examples. The following examples 
illustrate the provisions of paragraph 
(g) of this section: 

Example 1. (i) Government entity X, which 
qualifies as a political subdivision or instru-
mentality of a political subdivision for cal-
endar years 2013 and 2014, uses a fiscal year 
ending June 30 to determine its budgets and 
to keep its accounting books. During its fis-

cal year ending June 30, 2011, X made pay-
ments to persons for property and services of 
$200,000,000, including $102,000,000 of pay-
ments that would have been excepted under 
§ 31.3402(t)–4(a) through (q) if section 3402(t) 
had been in effect. 

(ii) During its fiscal year ending June 30, 
2012, X made payments for property and serv-
ices of $210,000,000, including $106,000,000 that 
would have been excepted under § 31.3402(t)– 
4(a) through (q) if section 3402(t) had been in 
effect. The payments X made for property or 
services during the fiscal year ending June 
30, 2012, included $15,000,000 of payments 
below the $10,000 payment threshold de-
scribed in § 31.3402(t)–3(b). 

(iii) For the calendar year 2013, the general 
determination rule of paragraph (g)(3)(i) of 
this section applies to determine whether X 
is eligible for the exception provided in para-
graph (g)(1) of this section based on the total 
payments X made for its accounting year 
ending June 30, 2011. Because total payments 
for this purpose exclude payments that 
would be excepted under § 31.3402(t)–4(a) 
through (q), total payments were $200,000,000 
less $102,000,000, or $98,000,000. Therefore, for 
calendar year 2013, X would be eligible for 
the exception provided in paragraph (g)(1) of 
this section, and would not be required to 
withhold under section 3402(t). 

(iv) For the calendar year 2014, the general 
determination rule of paragraph (g)(3)(i) of 
this section applies to determine whether X 
is eligible for the exception provided in para-
graph (g)(1) of this section based on the total 
payments it made for its accounting year 
ending June 30, 2012. Because total payments 
for this purpose exclude payments that 
would have been excepted under § 31.3402(t)– 
4(a) through (q), but include payments below 
the $10,000 payment threshold described in 
§ 31.3402(t)–3(b), total payments were 
$210,000,000 less $106,000,000, or $104,000,000. 
Therefore, for calendar year 2014, X would 
not qualify for the exception provided in 
paragraph (g)(1) of this section and would be 
required to withhold under section 3402(t), 
provided it is not eligible for or does not use 
the exception under the optional determina-
tion rule provided in paragraph (g)(3)(ii) of 
this section. 

Example 2. (i) Government entity Y, which 
qualifies as a political subdivision or instru-
mentality of a political subdivision for cal-
endar years 2013 and 2014, uses a fiscal year 
ending June 30 to determine its budgets and 
to keep its accounting books. During its fis-
cal year ending June 30, 2007, Y made pay-
ments to persons for property and services of 
$195,000,000, including $110,000,000 of pay-
ments that would have been excepted under 
§ 31.3402(t)–4(a) through (q) if section 3402(t) 
had been in effect. 

(ii) During its fiscal year ending June 30, 
2008, Y made payments to persons for prop-
erty and services of $204,000,000, including 
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$115,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(iii) During its fiscal year ending June 30, 
2009, Y made payments to persons for prop-
erty and services of $215,000,000, including 
$124,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(iv) During its fiscal year ending June 30, 
2010, Y made payments to persons for prop-
erty and services of $225,000,000, including 
$130,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(v) During its fiscal year ending June 30, 
2011, Y made payments to persons for prop-
erty and services of $275,000,000, including 
$135,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(vi) During its fiscal year ending June 30, 
2012, Y made payments for property and serv-
ices of $235,000,000, including $140,000,000 that 
would have been excepted under § 31.3402(t)– 
4(a) through (q) if section 3402(t) had been in 
effect. 

(vii) For the calendar year 2013, the general 
determination rule of paragraph (g)(3)(i) of 
this section applies to determine whether Y 
is eligible for the exception provided in para-
graph (g)(1) of this section based on the total 
payments Y made for its accounting year 
ending June 30, 2011. Because total payments 
for this purpose exclude payments that 
would be excepted under § 31.3402(t)–4(a) 
through (q), total payments were $275,000,000 
less $135,000,000, or $140,000,000. Therefore, for 
calendar year 2013, Y would not qualify for 
the exception provided in paragraph (g)(1) of 
this section and would be required to with-
hold under section 3402(t), unless it was eligi-
ble for, and used, the optional determination 
rule provided in paragraph (g)(3)(ii) of this 
section. 

(viii) For the calendar year 2013, under the 
optional determination rule of paragraph 
(g)(3)(ii) of this section, Y would have total 
payments for this purpose in the accounting 
year ending June 30, 2007, of $85,000,000; in 
the accounting year ending June 30, 2008, of 
$89,000,000; in the accounting year ending 
June 30, 2009, of $91,000,000; in the accounting 
year ending June 30, 2010, of $95,000,000; and 
in the accounting year ending June 30, 2011, 
of $140,000,000. The average of four of those 
years (excluding the highest year of 
$140,000,000) would be $90,000,000 (85,000,000 
plus 89,000,000 plus 91,000,000 plus 95,000,000 
equals 360,000,000; 360,000,000 divided by 4 
equals 90,000,000). Thus, for the calendar year 
2013, under the optional determination rule 
of paragraph (g)(3)(ii) of this section, Y is eli-
gible for the exception provided in paragraph 
(g)(1) of this section and is not required to 
withhold under section 3402(t). Alternatively, 
Y could apply the general determination 

rule, ignore the optional determination rule, 
and withhold under section 3402(t). 

(ix) For the calendar year 2014, under the 
general determination rule of paragraph 
(g)(3)(i) of this section, Y has total payments 
of $95,000,000. Thus, Y is eligible for the ex-
ception provided in paragraph (g)(1) of this 
section and is not required to withhold under 
section 3402(t). 

(h) Payments made in connection with a 
public assistance or public welfare pro-
gram—(1) In general. Section 3402(t) 
withholding does not apply to pay-
ments made in connection with a pub-
lic assistance or public welfare pro-
gram for which eligibility is deter-
mined by a needs or income test. 

(2) Needs or income test. Eligibility for 
a public assistance or public welfare 
program is not considered to be deter-
mined by a needs or income test if eli-
gibility for the program is based solely 
on the age of the beneficiary. A public 
assistance program providing disaster 
relief to victims of a natural or other 
disaster is considered to be a program 
for which eligibility is determined 
under a needs test. Payments under 
government programs to provide 
health care or other services that are 
not based on the needs or income of the 
recipient are subject to section 3402(t) 
withholding, including programs where 
eligibility is based on the age of the 
beneficiary. 

(3) Payments to third parties. The ex-
ception provided by this paragraph (h) 
also applies to payments made to third 
parties to provide benefits to bene-
ficiaries under a public assistance or 
public welfare program for which eligi-
bility is determined by a needs or in-
come test. 

(4) Allocation of payments. If only a 
portion of a payment is made in con-
nection with a public assistance or 
public welfare program for which eligi-
bility is determined by a needs or in-
come test, the portion that is made in 
connection with the program and 
therefore is not subject to section 
3402(t) withholding may be determined 
using any reasonable allocation meth-
od. If the government entity makes a 
reasonable, good faith determination 
that either the excludable or the non-
excludable portion is insignificant in 
comparison to the entire payment, the 
insignificant portion may be dis-
regarded for purposes of this paragraph 
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(h) (so that the entire payment is ei-
ther eligible or ineligible for the excep-
tion provided by this paragraph (h)). 

(i) Payments made to any government 
employee with respect to his or her serv-
ices. Section 3402(t) withholding does 
not apply to payments made to any 
government employee with respect to 
his or her services as an employee of 
the government. This exception applies 
to contributions to deferred compensa-
tion plans on behalf of an employee, 
contributions to employee benefit 
plans on behalf of an employee, fringe 
benefits provided to employees, and 
payments to employees under account-
able plans for expenses incurred by the 
employee for the employee’s travel 
while on government business. This ex-
ception also applies to payments made 
by the government employee under ac-
countable plans (as defined in § 1.62– 
2(c)(2) of this chapter) to providers of 
the employee‘s travel, meals, and lodg-
ing when the government employee is 
traveling on government business. 

(j) Payments received by nonresident 
alien individuals and foreign corpora-
tions. Section 3402(t) withholding does 
not apply to any payment received by 
a nonresident alien individual or for-
eign corporation for providing services 
or property if the payment is derived 
from sources outside the United States, 
as determined under sections 861, 862, 
863, and 865, and is not effectively con-
nected with the conduct of a trade or 
business within the United States by 
the nonresident alien individual or for-
eign corporation. 

(k) Payments to Indian Tribal govern-
ments. Section 3402(t) withholding does 
not apply to any payment made to an 
Indian Tribal government or its polit-
ical subdivisions. 

(l) Payments in emergency, disaster, or 
hardship situations. The Internal Rev-
enue Service may provide by publica-
tion in the Internal Revenue Bulletin 
(see § 601.601(d)(2)(ii)(b) of this chapter) 
for additional exceptions from section 
3402(t) withholding for certain pay-
ments made in an emergency, disaster, 
or hardship situation if the Internal 
Revenue Service determines that with-
holding from the payments would im-
pede a government entity’s efforts to 
respond to the emergency, disaster, or 
hardship. 

(m) Grants—(1) In general. Section 
3402(t) withholding does not apply to 
any grant as defined in paragraph 
(m)(2) of this section. This exclusion 
does not apply to the use by a govern-
ment entity of the proceeds of a grant 
received by that government entity 
(unless the government entity uses the 
proceeds to make a grant). 

(2) Definition of grant. For purposes of 
this paragraph (m), a grant is a trans-
fer of funds by a government entity to 
a recipient (which may be a state gov-
ernment, local government, or other 
recipient) pursuant to an agreement re-
flecting a relationship between the 
government entity and the recipient 
when the principal purpose of the rela-
tionship is to transfer a thing of value 
to the recipient to carry out a public 
purpose of support or stimulation au-
thorized by law instead of acquiring 
(by purchase, lease, or barter) property 
or services for the direct benefit or use 
of the government entity, and substan-
tial involvement is not expected be-
tween the government entity and the 
recipient when carrying out the activ-
ity contemplated in the agreement. 

(n) Sales tax, excise tax, value-added 
tax, and other taxes. For purposes of 
this section, section 3402(t) withholding 
applies to any payment of sales tax, ex-
cise tax, value-added tax, or other tax 
made as part of a payment to any per-
son providing property or services. 
Notwithstanding the foregoing, the 
payment of sales tax, excise tax, value- 
added tax, or other tax may be ex-
cluded from section 3402(t) with-
holding, provided this exclusion is ap-
plied consistently to all payments to a 
given payee during the calendar year. 

(o) Loan guarantees. Section 3402(t) 
withholding does not apply to a loan 
guarantee or the payment of principal 
and interest on a loan pursuant to a 
loan guarantee. However, if a govern-
ment entity (through a right of sub-
rogation or similar right) assumes the 
operation of a project or activity fund-
ed by the loan, section 3402(t) with-
holding applies to payments by the 
government entity for property or 
services relating to the project or ac-
tivity unless otherwise excepted under 
this section. 

(p) Debt. Section 3402(t) withholding 
does not apply to payment of principal 
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on a loan. However, if a government 
entity issues a debt obligation to a per-
son providing services as all or part of 
the purchase price, the debt obliga-
tion’s fair market value is subject to 
section 3402(t) withholding, unless an 
exception applies. If a government en-
tity issues a debt obligation to a per-
son providing property as all or part of 
the purchase price, the debt obliga-
tion’s issue price as determined under 
section 1273 or section 1274, whichever 
is applicable to the debt obligation, is 
subject to section 3402(t) withholding, 
unless an exception applies. In lieu of 
the issue price, the government entity 
and the person providing property may 
agree to treat the stated principal 
amount of the debt obligation as the 
payment amount attributable to the 
debt obligation that is subject to sec-
tion 3402(t) withholding. If a govern-
ment entity uses a third party debt ob-
ligation (a debt obligation issued by 
any entity other than that government 
entity) to pay for property or services, 
the fair market value of the debt obli-
gation is subject to section 3402(t) 
withholding, unless an exception ap-
plies. 

(q) Investment securities. Section 
3402(t) withholding does not apply to 
any payments to purchase stock, 
bonds, or other securities primarily for 
investment purposes. 

(r) Partially exempt payments. If a pay-
ment includes both an amount subject 
to section 3402(t) withholding and an 
amount that is not subject to section 
3402(t) withholding, section 3402(t) 
withholding applies only to the rel-
evant portion of the payment. Notwith-
standing the foregoing, a government 
entity may apply section 3402(t) with-
holding to the entire payment provided 
the payee has agreed to this with-
holding. 

(s) Authorization for additional rules 
and procedures on payees and payments 
exempt from section 3402(t) withholding. 
The Commissioner is authorized to pro-
vide rules and procedures concerning 
payments that are exempt from with-
holding, including the classification of 
additional types of payees or payments 
as exempt from section 3402(t) with-
holding, and procedures under which a 
government entity may determine the 
eligibility of a payee for an exemption 

from section 3402(t) withholding (and 
may rely on this determination not-
withstanding the payee’s eligibility for 
this exemption), in revenue procedures, 
notices, or other guidance published in 
the Internal Revenue Bulletin (see 
§ 601.601(2) of this chapter). 

(t) Withholding relief for 2012. With-
holding under section 3402(t) is not re-
quired with respect to payments made 
before January 1, 2013. Any person that 
deducts and withholds tax under sec-
tion 3402(t) from payments made in 2012 
shall deposit and report such tax with-
held pursuant to § 31.6302–4 and 
§ 31.6011(a)–4(b), and include the pay-
ment and the amount withheld on 
Form 1099–MISC, ‘‘Miscellaneous In-
come,’’ or successor form, unless the 
amount of tax withheld under section 
3402(t) is repaid to the payee before 
January 1, 2013. 

(u) Effective/applicability date. This 
section applies to payments by the 
Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) to any person providing prop-
erty or services made after December 
31, 2012, except that paragraph (t) of 
this section applies to payments made 
after December 31, 2011, and before Jan-
uary 1, 2013. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–5 Application to pass-
through entities. 

(a) In general. Section 3402(t)(1) does 
not apply to payments made by pass-
through entities except as described in 
paragraph (c) of this section. In addi-
tion, section 3402(t)(1) applies to pay-
ments made to passthrough entities ex-
cept as described in paragraph (d) of 
this section. 

(b) Definitions. The following defini-
tions apply for purposes of this section: 

(1) Passthrough entity. The term pass-
through entity means a partnership (for 
Federal income tax purposes) or an S 
corporation. 

(2) Owner. The term owner means a 
partner (for Federal income tax pur-
poses) or an S corporation shareholder. 

(3) Ownership percentage. The term 
ownership percentage means an owner’s 
interest, as a percentage, in partner-
ship profits or capital (whichever is 
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greater) in the case of a partnership, or 
an owner’s interest, as a percentage, in 
S corporation stock in the case of an S 
corporation. 

(4) Testing day. The term testing day 
refers to the first day of a passthrough 
entity’s taxable year. 

(c) Payments from a passthrough enti-
ty—(1) General rule. Section 3402(t)(1) 
does not apply to payments made by 
passthrough entities during the taxable 
year, except as provided in paragraph 
(c)(2) of this section. 

(2) Exception. Section 3402(t)(1) ap-
plies to any payment during the tax-
able year from a passthrough entity if 
the aggregate ownership percentage 
held, directly or indirectly, in the enti-
ty on the testing day by one or more of 
the government entities described in 
section 3402(t)(1) is at least 80 percent. 
For purposes of this paragraph (c)(2), 
any manipulation of the ownership per-
centage with an intent to avoid appli-
cation of section 3402(t) will be re-
characterized as appropriate to reflect 
the actual ownership percentage. 

(d) Payments to a passthrough entity— 
(1) General rule. Section 3402(t)(1) ap-
plies to payments made to passthrough 
entities during the taxable year, except 
as provided in paragraph (d)(2) of this 
section. 

(2) Exception—(i) In general. Section 
3402(t)(1) does not apply to any pay-
ment during the taxable year to a pass-
through entity if the aggregate owner-
ship percentage held, directly or indi-
rectly, in the entity on the testing day 
by one or more persons each of which is 
described in section 3402(t)(2)(E) or is 
an Indian Tribal government is at least 
80 percent. For purposes of this para-
graph (d)(2)(i), any manipulation of the 
ownership percentage with an intent to 
avoid application of section 3402(t) will 
be recharacterized as appropriate to re-
flect the actual ownership percentage, 
if the government entity making the 
payment knew or should have known 
that the payee’s ownership percentage 
had been manipulated with intent to 
avoid application of section 3402(t). 

(ii) Payments derived from sources out-
side the United States. Section 3402(t)(1) 
does not apply to any payment during 
the taxable year to a partnership if the 
aggregate ownership percentage held, 
directly or indirectly, in the partner-

ship on the testing day by one or more 
persons each of which is a nonresident 
alien individual or foreign corporation 
is at least 80 percent, and the payment 
to the partnership is not effectively 
connected with the conduct of a trade 
or business within the United States by 
the partnership, and is derived from 
sources outside the United States, as 
determined under sections 861, 862, 863, 
and 865. For purposes of this paragraph 
(d)(2)(ii), any manipulation of the own-
ership percentage with an intent to 
avoid application of section 3402(t) will 
be recharacterized as appropriate to re-
flect the actual ownership percentage, 
if the government entity making the 
payment knew or should have known 
that the payee’s ownership percentage 
had been manipulated with intent to 
avoid application of section 3402(t). 

(e) Effective/applicability date. This 
section applies to payments by the 
Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) to any person providing prop-
erty or services made after December 
31, 2012. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–6 Crediting of tax withheld 
under section 3402(t). 

(a) Credit against income tax liability 
only. Tax withheld under section 3402(t) 
is allowable as a credit against the tax 
imposed by Subtitle A of the Internal 
Revenue Code (Code) upon the recipi-
ent of the income in accordance with 
the rules set forth in section 31(a) and 
§ 1.31–1 of this chapter. Tax withheld 
under section 3402(t) is not allowable as 
a credit against taxes imposed on 
wages or compensation of employees 
under Chapters 21, 22, 23, or 24 of the 
Code. 

(b) Taxable year of credit. Tax with-
held under section 3402(t) during any 
calendar year is allowed as a credit 
against the tax imposed by Subtitle A 
in accordance with section 31(a)(2) of 
the Code and § 1.31–1(b) of this chapter. 

(c) Estimated tax. The tax withheld 
under section 3402(t) and allowable as a 
credit under section 31(a) may be taken 
into account in determining estimated 
tax liability under sections 6654 and 
6655 for the taxable year against which 
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the taxes may be credited under para-
graph (b) of this section. 

(d) Effective/applicability date. This 
section applies with respect to 
amounts withheld under section 3402(t) 
after December 31, 2012. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–7 Transition relief from in-
terest and penalties. 

(a) Good faith exception for interest and 
penalties on payments made before Janu-
ary 1, 2014. Government entities that 
make a good faith effort to comply 
with the withholding requirements in 
§ 31.3402(t)–1 will not be liable for inter-
est and penalties with respect to in-
come tax withholding under section 
3402(t) that the government entity 
failed to withhold from payments made 
before January 1, 2014. However, this 
provision does not relieve the govern-
ment entity of liability for income tax 
that it failed to withhold. See, how-
ever, § 31.3402(d)–1. 

(b) Effective/applicability date. This 
section applies with respect to pay-
ments made after December 31, 2012. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3403–1 Liability for tax. 
Every employer required to deduct 

and withhold the tax under section 3402 
from the wages of an employee is liable 
for the payment of such tax whether or 
not it is collected from the employee 
by the employer. If, for example, the 
employer deducts less than the correct 
amount of tax, or if he fails to deduct 
any part of the tax, he is nevertheless 
liable for the correct amount of the 
tax. See, however, § 31.3402(d)–1. The 
employer is relieved of liability to any 
other person for the amount of any 
such tax withheld and paid to the dis-
trict director or deposited with a duly 
designated depositary of the United 
States. 

§ 31.3404–1 Return and payment by 
governmental employer. 

If the United States, or a State, Ter-
ritory, Puerto Rico, or a political sub-
division thereof, or the District of Co-
lumbia, or any agency or instrumen-
tality of any one or more of the fore-
going, is an employer required to de-
duct and withhold tax under Chapter 

24, the return of the amount deducted 
and withheld as such tax may be made 
by the officer or employee having con-
trol of the payment of the wages or 
other officer or employee appropriately 
designated for that purpose. (For provi-
sions relating to the execution and fil-
ing of returns, see Subpart G of the 
regulations in this part.) 

§ 31.3405(c)–1 Withholding on eligible 
rollover distributions; questions 
and answers. 

The following questions and answers 
relate to withholding on eligible roll-
over distributions under section 3405(c) 
of the Internal Revenue Code of 1986, as 
added by section 522(b) of the Unem-
ployment Compensation Amendments 
of 1992 (Public Law 102– 318, 106 Stat. 
290) (UCA). For additional UCA guid-
ance under sections 401(a)(31), 402(c), 
402(f), and 403(b)(8) and (10), see 
§§ 1.401(a)(31)–1, 1.402(c)–2, 1.402(f)–1, and 
1.403(b)–2 of this chapter, respectively. 

LIST OF QUESTIONS 

Q–1: What are the withholding require-
ments under section 3405 for distributions 
from qualified plans and section 403(b) annu-
ities? 

Q–2: May a distributee elect under section 
3405(c) not to have Federal income tax with-
held from an eligible rollover distribution? 

Q–3: May a distributee be permitted to 
elect to have more than 20-percent Federal 
income tax withheld from an eligible roll-
over distribution? 

Q–4: Who has responsibility for complying 
with section 3405(c) relating to the 20-percent 
income tax withholding on eligible rollover 
distributions? 

Q–5: May the plan administrator shift the 
withholding responsibility to the payor and, 
if so, how? 

Q–6: How does the 20-percent withholding 
requirement under section 3405(c) apply if a 
distributee elects to have a portion of an eli-
gible rollover distribution paid to an eligible 
retirement plan in a direct rollover and to 
have the remainder of that distribution paid 
to the distributee? 

Q–7: Will the plan administrator be subject 
to liability for tax, interest, or penalties for 
failure to withhold 20 percent from an eligi-
ble rollover distribution that, because of er-
roneous information provided by a dis-
tributee, is not paid to an eligible retirement 
plan even though the distributee elected a 
direct rollover? 

Q–8: Is an eligible rollover distribution 
that is paid to a qualified defined benefit 
plan subject to 20-percent withholding? 
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Q–9: If property other than cash, employer 
securities, or plan loans is distributed, how 
is the 20-percent income tax withholding re-
quired under section 3405(c) accomplished? 

Q–10: What assumptions may a plan admin-
istrator make regarding whether a benefit is 
an eligible rollover distribution for purposes 
of determining the amount of a distribution 
that is subject to 20-percent mandatory 
withholding? 

Q–11: Are there special rules for applying 
the 20-percent withholding requirement to 
employer securities and a plan loan offset 
amount distributed in an eligible rollover 
distribution? 

Q–12: How does the mandatory withholding 
rule apply to net unrealized appreciation 
from employer securities? 

Q–13: Does the 20-percent withholding re-
quirement apply to eligible rollover distribu-
tions from a qualified plan distributed annu-
ity contract? 

Q–14: Must a payor or plan administrator 
withhold tax from an eligible rollover dis-
tribution for which a direct rollover election 
was not made if the amount of the distribu-
tion is less than $200? 

Q–15: If eligible rollover distributions are 
made from a qualified plan, who has respon-
sibility for making the returns and reports 
required under these regulations? 

Q–16: What eligible rollover distributions 
must be reported on Form 1099–R? 

Q–17: Must the plan administrator, trustee 
or custodian of the eligible retirement plan 
report amounts received in a direct rollover? 

QUESTIONS AND ANSWERS 

Q–1: What are the withholding require-
ments under section 3405 for distributions 
from qualified plans and section 403(b) annu-
ities? 

A–1: (a) General rule. Section 3405(c), added 
by UCA, provides that any designated dis-
tribution that is an eligible rollover dis-
tribution (as defined in section 402(f)(2)(A)) 
from a qualified plan or a section 403(b) an-
nuity is subject to income tax withholding 
at the rate of 20 percent unless the dis-
tributee of the eligible rollover distribution 
elects to have the distribution paid directly 
to an eligible retirement plan in a direct 
rollover. See § 1.402(c)–2, Q&A–2 of this chap-
ter for the definition of a qualified plan and 
§ 1.403(b)–7(b) of this chapter for the defini-
tion of a section 403(b) annuity. For purposes 
of section 3405 and this section, with respect 
to a distribution from a qualified plan, an el-
igible retirement plan is a trust qualified 
under section 401(a), an annuity plan de-
scribed in section 403(a), or an individual re-
tirement plan (as described in § 1.402(c)–2, 
Q&A–2 of this chapter). For purposes of sec-
tion 3405 and this section, with respect to a 
distribution from a section 403(b) annuity, an 
eligible retirement plan is an annuity con-
tract, a custodial account, a retirement in-

come account described in section 403(b), or 
an individual retirement plan. If a des-
ignated distribution is not an eligible roll-
over distribution, it is subject to the elective 
withholding provisions of section 3405(a) and 
(b) and § 35.3405–1 of this chapter and is not 
subject to the mandatory withholding provi-
sions of section 3405(c) and this section. 

(b) Application of other statutory provisions. 
See § 1.401(a)(31)–1 of this chapter concerning 
the requirements and the procedures for 
electing a direct rollover under section 
401(a)(31). See section 402(c)(2) and (4), and 
§ 1.402(c)–2, Q&A–3 through Q&A–10 and Q&A– 
14 of this chapter for rules to determine what 
constitutes an eligible rollover distribution. 
See § 1.402(f)–1, Q&A–1 through Q&A–3 and 
§ 1.403(b)–7(b) of this chapter concerning the 
notice that must be provided to a dis-
tributee, within a reasonable period of time 
before making an eligible rollover distribu-
tion. See § 1.403(b)–7(b) of this chapter for 
guidance concerning the rollover provisions 
and direct rollover requirements for dis-
tributions from annuities described in sec-
tion 403(b). 

(c) Effective date—(1) Statutory effective 
date—(i) General rule. Section 3405(c), as 
added by UCA, applies to eligible rollover 
distributions made on or after January 1, 
1993, even if the employee’s employment 
with the employer maintaining the plan ter-
minated before January 1, 1993 and even if 
the eligible rollover distribution is part of a 
series of payments that began before Janu-
ary 1, 1993. 

(ii) Special rule for governmental section 
403(b) annuities. Section 522 of UCA provides 
a special effective date for governmental sec-
tion 403(b) annuities. This special effective 
date appears in § 1.403(b)–2T of this chapter 
(as it appeared in the April 1, 1995 edition of 
26 CFR part 1). 

(2) Regulatory effective date. This section 
applies to eligible rollover distributions 
made on or after October 19, 1995. For eligi-
ble rollover distributions made on or after 
January 1, 1993 and before October 19, 1995, 
§ 31.3405(c)–1T (as it appeared in the April 1, 
1995 edition of 26 CFR part 1), applies. How-
ever, for any distribution made on or after 
January 1, 1993 but before October 19, 1995, a 
plan administrator or payor may comply 
with the withholding requirements of section 
3405(c) by substituting any or all provisions 
of this section for the corresponding provi-
sions of § 31.3405(c)–1T, if any. 

Q–2: May a distributee elect under section 
3405(c) not to have Federal income tax with-
held from an eligible rollover distribution? 

A–2: No. The 20-percent income tax with-
holding imposed under section 3405(c)(1) ap-
plies to an eligible rollover distribution un-
less the distributee elects under section 
401(a)(31) to have the eligible rollover dis-
tribution paid directly to an eligible retire-
ment plan in a direct rollover. See 
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§ 1.401(a)(31)–1 and § 1.403(b)–7(b) of this chap-
ter for provisions concerning the require-
ment that a distributee of an eligible roll-
over distribution be permitted to elect a dis-
tribution in the form of a direct rollover. 

Q–3: May a distributee be permitted to 
elect to have more than 20-percent Federal 
income tax withheld from an eligible roll-
over distribution? 

A–3: Yes. Under section 3402(p), a dis-
tributee of an eligible rollover distribution 
and the plan administrator or payor are per-
mitted to enter into an agreement to provide 
for withholding in excess of 20 percent from 
an eligible rollover distribution. Any agree-
ment must be made in accordance with ap-
plicable forms and instructions. However, no 
request for withholding will be effective be-
tween the plan administrator or payor and 
the distributee until the plan administrator 
or payor accepts the request by commencing 
to withhold from the amounts with respect 
to which the request was made. An agree-
ment under section 3402(p) shall be effective 
for such period as the plan administrator or 
payor and the distributee mutually agree 
upon. However, either party to the agree-
ment may terminate the agreement prior to 
the end of such period by furnishing a signed 
written notice to the other. 

Q–4: Who has responsibility for complying 
with section 3405(c) relating to the 20-percent 
income tax withholding on eligible rollover 
distributions? 

A–4: Section 3405(d) generally requires the 
plan administrator of a qualified plan and 
the payor of a section 403(b) annuity to with-
hold under section 3405(c)(1) an amount equal 
to 20 percent of the portion of an eligible 
rollover distribution that the distributee 
does not elect to have paid in a direct roll-
over. When an amount is paid under a quali-
fied plan distributed annuity contract as de-
fined in § 1.402(c)–2, Q&A–10 of this chapter, 
the payor is treated as the plan adminis-
trator. See Q&A–13 of this section con-
cerning eligible rollover distributions from a 
qualified plan distributed annuity contract. 

Q–5: May the plan administrator shift the 
withholding responsibility to the payor and, 
if so, how? 

A–5: Yes. The plan administrator may shift 
the withholding responsibility to the payor 
by following the procedures set forth in 
§ 35.3405–1, Q&A E–2 through E–5 of this chap-
ter (relating to elective withholding on pen-
sions, annuities and certain other deferred 
income) with appropriate adjustments, in-
cluding the plan administrator’s identifica-
tion of amounts that constitute required 
minimum distributions. 

Q–6: How does the 20-percent withholding 
requirement under section 3405(c) apply if a 
distributee elects to have a portion of an eli-
gible rollover distribution paid to an eligible 
retirement plan in a direct rollover and to 

have the remainder of that distribution paid 
to the distributee? 

A–6: If a distributee elects to have a por-
tion of an eligible rollover distribution paid 
to an eligible retirement plan in a direct 
rollover and to receive the remainder of the 
distribution, the 20-percent withholding re-
quirement under section 3405(c) applies only 
to the portion of the eligible rollover dis-
tribution that the distributee receives and 
not to the portion that is paid in a direct 
rollover. 

Q–7: Will the plan administrator be subject 
to liability for tax, interest, or penalties for 
failure to withhold 20 percent from an eligi-
ble rollover distribution that, because of er-
roneous information provided by a dis-
tributee, is not paid to an eligible retirement 
plan even though the distributee elected a 
direct rollover? 

A–7: (a) General rule. If the plan adminis-
trator reasonably relied on adequate infor-
mation provided by the distributee (as de-
scribed in paragraph (b) of this Q&A), the 
plan administrator will not be subject to li-
ability for taxes, interest, or penalties for 
failure to withhold income tax from an eligi-
ble rollover distribution solely because the 
distribution is paid to an account or plan 
that is not an eligible retirement plan (as de-
fined, with respect to distributions from 
qualified plans, in section 402(c)(8)(B) and 
§ 1.402(c)–2, Q&A–2 of this chapter and, with 
respect to a distributions from section 403(b) 
annuities, in § 1.403(b)–7(b) of this chapter.) 
Although the plan administrator is not re-
quired to verify independently the accuracy 
of information provided by the distributee, 
the plan administrator’s reliance on the in-
formation furnished must be reasonable. For 
example, it is not reasonable for the plan ad-
ministrator to rely on information that is 
clearly erroneous on its face. 

(b) Adequate information. The plan adminis-
trator has obtained from the distributee ade-
quate information on which to rely in mak-
ing a direct rollover if the distributee fur-
nishes to the plan administrator: the name 
of the eligible retirement plan; a representa-
tion that the recipient plan is an individual 
retirement plan, a qualified plan, or a sec-
tion 403(b) annuity, as appropriate; and any 
other information that is necessary in order 
to permit the plan administrator to accom-
plish the direct rollover by the means it has 
selected. This information must include any 
information needed to comply with the spe-
cific requirements of § 1.401(a)(31)–1, Q&A–3 
and Q&A–4 of this chapter. For example, if 
the direct rollover is to be made by mailing 
a check to the trustee of an individual re-
tirement account, the plan administrator 
must obtain, in addition to the name of the 
individual retirement account and the rep-
resentation described above, the name and 
address of the trustee of the individual re-
tirement account. 
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Q–8: Is an eligible rollover distribution 
that is paid to a qualified defined benefit 
plan subject to 20-percent withholding? 

A–8: No. If an eligible rollover distribution 
is paid in a direct rollover to an eligible re-
tirement plan within the meaning of section 
402(c)(8), including a qualified defined benefit 
plan, it is reasonable to believe that the dis-
tribution is not includible in gross income 
pursuant to section 402(c)(1). Accordingly, 
pursuant to section 3405(e)(1)(B), the dis-
tribution is not a designated distribution 
and is not subject to 20-percent withholding. 

Q–9: If property other than cash, employer 
securities, or plan loans is distributed, how 
is the 20-percent income tax withholding re-
quired under section 3405(c) accomplished? 

A–9: When all or a portion of an eligible 
rollover distribution subject to 20-percent in-
come tax withholding under section 3405(c) 
consists of property other than cash, em-
ployer securities, or plan loan offset 
amounts, the plan administrator or payor 
must apply § 35.3405–1, Q&A F–2 of this chap-
ter and may apply § 35.3405–1, Q&A F–3 of this 
chapter in determining how to satisfy the 
withholding requirements. 

Q–10: What assumptions may a plan admin-
istrator make regarding whether a benefit is 
an eligible rollover distribution for purposes 
of determining the amount of a distribution 
that is subject to 20-percent mandatory 
withholding? 

A–10: (a) In general. For purposes of deter-
mining the amount of a distribution that is 
subject to 20-percent mandatory with-
holding, a plan administrator may make the 
assumptions described in paragraphs (b), (c), 
and (d) of this Q&A in determining the 
amount of a distribution that is an eligible 
rollover distribution and a designated dis-
tribution. Section 1.401(a)(31)–1, Q&A–18 of 
this chapter provides assumptions for pur-
poses of complying with section 401(a)(31). 
See § 1.402(c)–2, Q&A–15 of this chapter con-
cerning the effect of these assumptions for 
purposes of section 402(c). 

(b) $5,000 death benefit. A plan adminis-
trator may assume that a distribution that 
qualifies for the $5,000 death benefit exclu-
sion under section 101(b) is the only death 
benefit being paid with respect to a deceased 
employee that qualifies for that exclusion. 
Thus, in such a case, the plan administrator 
may assume that the distribution is not an 
eligible rollover distribution to the extent 
that it would be excludible from gross in-
come based on this assumption. 

(c) Required minimum distributions. The plan 
administrator is permitted to determine the 
amount of the minimum distribution re-
quired to satisfy section 401(a)(9)(A) for any 
calendar year by assuming that there is no 
designated beneficiary. 

(d) Valuation of property. In the case of a 
distribution that includes property, in calcu-
lating the amount of the distribution for 

purposes of applying section 3405(c), the 
value of the property may be determined in 
accordance with § 35.3405–1, Q&A F–1 of this 
chapter. 

Q–11: Are there special rules for applying 
the 20-percent withholding requirement to 
employer securities and a plan loan offset 
amount distributed in an eligible rollover 
distribution? 

A–11: Yes. The maximum amount to be 
withheld on any designated distribution (in-
cluding any eligible rollover distribution) 
under section 3405(c) must not exceed the 
sum of the cash and the fair market value of 
property (excluding employer securities) re-
ceived in the distribution. The amount of the 
sum is determined without regard to wheth-
er any portion of the cash or property is a 
designated distribution or an eligible roll-
over distribution. For purposes of this rule, 
any plan loan offset amount, as defined in 
§ 1.402(c)–2, Q&A–9 of this chapter, is treated 
in the same manner as employer securities. 
Thus, although employer securities and plan 
loan offset amounts must be included in the 
amount that is multiplied by 20-percent, the 
total amount required to be withheld for an 
eligible rollover distribution is limited to 
the sum of the cash and the fair market 
value of property received by the distributee, 
excluding any amount of the distribution 
that is a plan loan offset amount or that is 
distributed in the form of employer securi-
ties. For example, if the only portion of an 
eligible rollover distribution that is not paid 
in a direct rollover consists of employer se-
curities or a plan loan offset amount, with-
holding is not required. In addition, if a dis-
tribution consists solely of employer securi-
ties and cash (not in excess of $200) in lieu of 
fractional shares, no amount is required to 
be withheld as income tax from the distribu-
tion under section 3405 (including section 
3405(c) and this section). For purposes of sec-
tion 3405 and this section, employer securi-
ties means securities of the employer cor-
poration within the meaning of section 
402(e)(4)(E)(ii). 

Q–12: How does the mandatory withholding 
rule apply to net unrealized appreciation 
from employer securities? 

A–12: An eligible rollover distribution can 
include net unrealized appreciation from em-
ployer securities, within the meaning of sec-
tion 402(e)(4), even if the net unrealized ap-
preciation is excluded from gross income 
under section 402(e)(4). However, to the ex-
tent that it is excludable from gross income 
pursuant to section 402(e)(4), net unrealized 
appreciation is not a designated distribution 
pursuant to section 3405(e)(1)(B) because it is 
reasonable to believe that it is not includ-
able in gross income. Thus, to the extent 
that net unrealized appreciation is exclud-
able from gross income pursuant to section 
402(e)(4), net unrealized appreciation is not 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00297 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



288 

26 CFR Ch. I (4–1–12 Edition) § 31.3406–0 

included in the amount of an eligible roll-
over distribution that is subject to 20-per-
cent withholding. 

Q–13: Does the 20-percent withholding re-
quirement apply to eligible rollover distribu-
tions from a qualified plan distributed annu-
ity contract? 

A–13: The 20-percent withholding require-
ment applies to eligible rollover distribu-
tions from a qualified plan distributed annu-
ity contract as defined in Q&A–10 of 
§ 1.402(c)–2 of this chapter. In the case of an 
eligible rollover distribution from such an 
annuity contract, the payor is treated as the 
plan administrator for purposes of section 
3405. See § 1.401(a)(31)–1, Q&A–17 of this chap-
ter concerning the direct rollover require-
ments that apply to distributions from such 
an annuity contract and see § 1.402(c)–2, 
Q&A–10 of this chapter concerning the treat-
ment of distributions from such annuity con-
tracts as eligible rollover distributions. 

Q–14: Must a payor or plan administrator 
withhold tax from an eligible rollover dis-
tribution for which a direct rollover election 
was not made if the amount of the distribu-
tion is less than $200? 

A–14: No. However, all eligible rollover dis-
tributions received within one taxable year 
of the distributee under the same plan must 
be aggregated for purposes of determining 
whether the $200 floor is reached. If the plan 
administrator or payor does not know at the 
time of the first distribution (that is less 
than $200) whether there will be additional 
eligible rollover distributions during the 
year for which aggregation is required, the 
plan administrator need not withhold from 
the first distribution. If distributions are 
made within one taxable year under more 
than one plan of an employer, the plan ad-
ministrator or payor may, but need not, ag-
gregate distributions for purposes of deter-
mining whether the $200 floor is reached. 
However, once the $200 threshold has been 
reached, the sum of all payments during the 
year must be used to determine the applica-
ble amount to be withheld from subsequent 
payments during the year. 

Q–15: If eligible rollover distributions are 
made from a qualified plan, who has respon-
sibility for making the returns and reports 
required under these regulations? 

A–15: Generally, the plan administrator, as 
defined in section 414(g), is responsible for 
maintaining the records and making the re-
quired reports with respect to eligible roll-
over distributions from qualified plans. How-
ever, if the plan administrator fails to keep 
the required records and make the required 
reports, the employer maintaining the plan 
is responsible for the reports and returns. 

Q–16: What eligible rollover distributions 
must be reported on Form 1099–R? 

A–16: Each eligible rollover distribution, 
including each eligible rollover distribution 
that is paid directly to an eligible retire-

ment plan in a direct rollover, must be re-
ported on Form 1099–R in accordance with 
the instructions for Form 1099–R. For pur-
poses of the reporting required under section 
6047(e), a direct rollover is treated as a dis-
tribution that is immediately rolled over to 
an eligible retirement plan. Distributions 
that are not eligible rollover distributions 
are subject to the reporting requirements set 
forth in § 35.3405–1 of this chapter and appli-
cable forms and instructions. 

Q–17: Must the plan administrator, trustee 
or custodian of the eligible retirement plan 
report amounts received in a direct rollover? 

A–17: (a) Individual retirement plan. If a dis-
tributee elects to have an eligible rollover 
distribution paid to an individual retirement 
plan in a direct rollover, the eligible rollover 
distribution is reported on Form 5498 as a 
rollover contribution to the individual re-
tirement plan, in accordance with the in-
structions for Form 5498. 

(b) Qualified plan or section 403(b) annuity. If 
a distributee elects to have an eligible roll-
over distribution paid to a qualified plan or 
section 403(b) annuity, the recipient plan or 
annuity is not required to report the receipt 
of the rollover contribution. 

[T.D. 8619, 60 FR 49215, Sept. 22, 1995, as 
amended by T.D. 8880, 65 FR 21315, Apr. 21, 
2000; T.D. 9340, 72 FR 41159, July 26, 2007] 

§ 31.3406–0 Outline of the backup with-
holding regulations. 

This section lists paragraphs con-
tained in §§ 31.3406(a)–1 through 
31.3406(i)–1. 

§ 31.3406(a)–1 Backup withholding requirement 
on reportable payments. 

(a) Overview. 
(b) Conditions that invoke the backup 

withholding requirement. 
(1) Conditions applicable to all reportable 

payments. 
(2) Conditions applicable only to reportable 

interest or dividend payments. 
(c) Exceptions. 
(d) Cross references. 

§ 31.3406(a)–2 Definition of payors obligated to 
backup withhold. 

(a) In general. 
(b) Persons treated as payors. 
(c) Persons not treated as payors. 
(d) Effective date. 

§ 31.3406(a)–3 Scope and extent of accounts 
subject to backup withholding. 

§ 31.3406(a)–4 Time when payments are consid-
ered to be paid and subject to backup with-
holding. 

(a) Timing. 
(1) In general. 
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(2) Special rules for dividends. 
(b) Amounts reportable under section 6045. 
(1) In general. 
(2) Special rule for interest accrued on 

bonds. 
(c) Middlemen. 
(1) In general. 
(2) Special rule for common trust funds. 
(3) Special rule for certain grantor trusts. 

§ 31.3406(b)(2)–1 Reportable interest payment. 

(a) Interest subject to backup withholding. 
(1) In general. 
(2) Special rule for tax-exempt interest. 
(b) Amount subject to backup withholding. 
(1) In general. 
(2) Special rule to adjust for premature 

withdrawal penalty. 

§ 31.3406(b)(2)–2 Original issue discount. 

(a) Original issue discount subject to 
backup withholding. 

(b) Amount subject to backup withholding 
and time when backup withholding is im-
posed with respect to short-term obligations. 

(c) Transferred short-term obligations. 
(1) Subsequent holder may establish pur-

chase price. 
(2) Subsequent holder unable (or not per-

mitted) to establish purchase price. 
(3) Transferred obligation. 
(d) Amount subject to backup withholding 

and time when backup withholding is im-
posed with respect to long-term obligations. 

(1) No cash payments prior to maturity. 
(2) Registered long-term obligations with 

cash payments prior to maturity. 
(3) Transferred registered long-term obli-

gations with payments prior to maturity. 
(e) Bearer long-term obligations. 
(1) Payments prior to maturity. 
(2) Payments at maturity. 

§ 31.3406(b)(2)–3 Window transactions. 

(a) Requirement to backup withhold. 
(b) Window transaction defined. 
(c) Manner of furnishing taxpayer identi-

fication number in the case of a window 
transaction. 

§ 31.3406(b)(2)–4 Reportable dividend payment. 

(a) Dividends subject to backup with-
holding. 

(b) Dividends not subject to backup with-
holding. 

(c) Amount subject to backup withholding. 
(1) In general. 
(2) Reasonable estimate of amount of divi-

dend subject to backup withholding. 
(3) Reinvested dividends. 

§ 31.3406(b)(2)–5 Reportable patronage dividend 
payment. 

(a) Patronage dividends subject to backup 
withholding. 

(b) Amount subject to backup withholding. 

(1) Failure to provide taxpayer identifica-
tion number or notification of incorrect tax-
payer identification number. 

(2) Notified payee underreporting or payee 
certification failure. 

§ 31.3406(b)(3)–1 Reportable payments of rents, 
commissions, nonemployee compensation, etc. 

(a) Section 6041 and 6041A(a) payments sub-
ject to backup withholding. 

(b) Amount subject to backup withholding. 
(1) In general. 
(2) Net commissions. 
(3) Payments aggregating $600 or more for 

the calendar year. 

§ 31.3406(b)(3)–2 Reportable barter exchanges 
and gross proceeds of sales of securities or 
commodities by brokers. 

(a) Transactions subject to backup with-
holding. 

(b) Amount subject to backup withholding. 
(1) In general. 
(2) Forward contracts, including foreign 

currency contracts, and regulated futures 
contracts. 

(3) Security sales made through a margin 
account. 

(4) Security short sales. 
(5) Fractional shares. 

§ 31.3406(b)(3)–3 Reportable payments by 
certain fishing boat operators. 

(a) Payments subject to backup with-
holding. 

(b) Amount subject to backup withholding. 

§ 31.3406(b)(3)–4 Reportable payments of 
royalties. 

(a) Royalty payments subject to backup 
withholding. 

(b) Amount subject to backup withholding. 

§ 31.3406(b)(3)–5 Reportable payments of pay-
ment card and third party network trans-
actions. 

(a) Payment card and third party network 
transactions subject to backup withholding. 

(b) Amount subject to backup withholding. 
(c) Time when payments are considered to 

be subject to backup withholding. 
(d) Backup withholding from an alternate 

source. 
(e) Effective/applicability date. 

§ 31.3406(b)(4)–1 Exemption for certain minimal 
payments. 

(a) In general. 
(b) Manner of making the election. 
(c) How to annualize. 
(1) In general. 
(2) Special aggregation rule for reportable 

interest and dividends. 
(d) Exception for window transactions and 

original issue discount. 
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§ 31.3406(c)–1 Notified payee underreporting of 
reportable interest or dividend payments. 

(a) Overview. 
(b) Definitions. 
(1) Notified payee underreporting. 
(2) Payee underreporting. 
(c) Notice to payors regarding backup 

withholding due to notified payee under-
reporting. 

(1) In general. 
(2) Additional requirements for payors that 

are also brokers. 
(3) Payor identification of accounts of the 

payee subject to backup withholding due to 
notified payee underreporting. 

(d) Notice from payors of backup with-
holding due to notified payee under-
reporting. 

(1) In general. 
(2) Procedures. 
(e) Period during which backup with-

holding is required. 
(1) In general. 
(2) Stop withholding. 
(3) Dormant accounts. 
(f) Notice to payees from the Internal Rev-

enue Service. 
(1) Notice period. 
(2) Payee subject to backup withholding. 
(3) Disclosure of names of payors and bro-

kers. 
(4) Backup withholding certification. 
(g) Determination by the Internal Revenue 

Service that backup withholding should not 
start or should be stopped. 

(1) In general. 
(2) Date notice to stop backup withholding 

will be provided. 
(3) Grounds for determination. 
(4) No underreporting. 
(5) Correcting any payee underreporting. 
(6) Undue hardship. 
(7) Bona fide dispute. 
(h) Payees filing a joint return. 
(1) In general. 
(2) Exceptions. 
(i) [Reserved.] 
(j) Penalties. 

§ 31.3406(d)–1 Manner required for furnishing a 
taxpayer identification number. 

(a) Requirement to backup withhold. 
(b) Reportable interest or dividend ac-

count. 
(1) Manner required for furnishing a tax-

payer identification number with respect to 
a pre-1984 account or instrument. 

(2) Determination of pre-1984 account or in-
strument. 

(3) Manner required for furnishing a tax-
payer identification number with respect to 
an account or instrument that is not a pre- 
1984 account. 

(4) Special rule with respect to the acquisi-
tion of a readily tradable instrument in a 

transaction between certain parties acting 
without the assistance of a broker. 

(c) Brokerage account. 
(1) Manner required for furnishing a tax-

payer identification number with respect to 
a brokerage relationship that is not a post- 
1983 brokerage account. 

(2) Manner required for furnishing a tax-
payer identification number with respect to 
a post-1983 brokerage account. 

(d) Rents, commissions, nonemployee com-
pensation, and certain fishing boat opera-
tors, etc.—Manner required for furnishing a 
taxpayer identification number. 

§ 31.3406(d)–2 Payee certification failure. 

(a) Requirement to backup withhold. 
(b) Exceptions. 

§ 31.3406(d)–3 Special 30-day rules for certain 
reportable payments. 

(a) Accounts or readily tradable instru-
ments acquired directly from the payor (in-
cluding a broker who holds an instrument in 
street name) by electronic transmission or 
by mail. 

(b) Sale of an instrument for a customer by 
electronic transmission or by mail. 

(c) Application to foreign payees. 

§ 31.3406(d)–4 Special rules for readily tradable 
instruments acquired through a broker. 

(a) Readily tradable instruments acquired 
through post-1983 brokerage accounts with a 
broker who is not a payor. 

(1) In general. 
(2) Additional requirements. 
(3) Transactions entered into through a 

brokerage account that is not a post-1983 
brokerage account. 

(4) Payor must notify payee. 
(b) Notices. 
(1) Form of notice by broker to payor. 
(2) Form of notice by payor to payee. 
(c) Payor’s reliance on information from 

broker. 
(1) In general. 
(2) Amount subject to backup withholding. 

§ 31.3406(d)–5 Backup withholding when the 
Service or a broker notifies the payor to with-
hold because the payee’s taxpayer identifica-
tion number is incorrect. 

(a) Overview. 
(b) Definitions and special rules. 
(1) Definition of an incorrect name/TIN 

combination. 
(2) Definition of account. 
(3) Definition of business day. 
(4) Certain exceptions. 
(c) Notice regarding an incorrect name/TIN 

combination. 
(1) In general. 
(2) Additional requirements for payors that 

are also brokers. 
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(3) Payor identification of the account or 
accounts of the payee that have the incor-
rect taxpayer identification number. 

(4) Special rule for joint accounts. 
(5) Date of receipt. 
(d) Notice from payors of backup with-

holding due to an incorrect name/TIN com-
bination. 

(1) In general. 
(2) Procedures. 
(e) Period during which backup with-

holding is required due to notification of an 
incorrect name/TIN combination. 

(1) In general. 
(2) Grace periods. 
(3) Dormant accounts. 
(f) Manner required for payee to furnish 

certified taxpayer identification number. 
(g) Receipt of two notices within a 3-year 

period. 
(1) In general. 
(2) Notice to payee who has provided two 

incorrect name/TIN combinations within 3 
calendar years. 

(3) Period during which backup with-
holding is required due to a second notice of 
an incorrect name/TIN combination within 3 
calendar years. 

(4) Receipt of two notices in one calendar 
year. 

(5) Notification from the Social Security 
Administration (or the Internal Revenue 
Service) validating a name/TIN combination. 

(h) Payors must use newly provided cer-
tified number. 

(i) Effective date. 
(j) Examples. 

§ 31.3406(e)–1 Period during which backup 
withholding is required. 

(a) In general. 
(b) Failure to furnish a taxpayer identi-

fication number in the manner required. 
(1) Start withholding. 
(2) Stop withholding. 
(c) Notification of an incorrect taxpayer 

identification number. 
(d) Notified payee underreporting. 
(e) Payee certification failure. 
(1) Start withholding. 
(2) Stop withholding. 
(f) Rule for determining when the payor re-

ceives a taxpayer identification number or 
certificate from a payee. 

§ 31.3406(f)–1 Confidentiality of information. 

(a) Confidentiality and liability for viola-
tion. 

(b) Permissible use of information. 
(1) In general. 
(2) Window transactions. 
(c) Specific restrictions on the use of infor-

mation. 

§ 31.3406(g)–1 Exception for payments to 
certain payees and certain other payments. 

(a) Exempt recipients. 
(1) In general. 
(2) Nonexclusive list. 
(b) Determination of whether a person is 

described in paragraph (a)(1) of this section. 
(c) Prepaid or advance premium life-insur-

ance contracts. 
(d) Reportable payments made to Canadian 

nonresident alien individuals. 
(e) Certain reportable payments made out-

side the United States by foreign persons, 
foreign offices of United States banks and 
brokers, and others. 

(f) Special rule for certain payment card 
transactions. 

§ 31.3406(g)–2 Exception for reportable pay-
ments for which backup withholding is other-
wise required. 

(a) In general. 
(b) Payment of wages. 
(c) Distribution from a pension, annuity, 

or other plan of deferred compensation. 
(d) Gambling winnings. 
(1) In general. 
(2) Definition of a reportable gambling 

winning and determination of amount sub-
ject to backup withholding. 

(3) Special rules. 
(e) Certain real estate transactions. 
(f) Certain payments after an acquisition 

of accounts or instruments. 
(g) Certain gross proceeds. 

§ 31.3406(g)–3 Exemption while payee is waiting 
for a taxpayer identification number. 

(a) In general. 
(1) Backup withholding not required for 60 

days. 
(2) Reserve method. 
(3) Alternative rule; 7-day grace period. 
(b) Special rule for readily tradable instru-

ments. 
(c) Exceptions. 
(1) In general. 
(2) Special rule for amounts subject to re-

porting under section 6045 other than pro-
ceeds of redemptions of bearer obligations. 

(d) Awaiting-TIN certificate. 
(e) Form for awaiting-TIN certificate. 

§ 31.3406(h)–1 Definitions. 

(a) In general. 
(b) Taxpayer identification number. 
(1) In general. 
(2) Obviously incorrect number. 
(c) Broker. 
(d) Readily tradable instrument. 
(e) Day. 
(f) Business day. 

§ 31.3406(h)–2 Special rules. 

(a) Joint accounts. 
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(1) Relevant name and taxpayer identifica-
tion number combination. 

(2) Optional rule for accounts subject to 
backup withholding under section 
3406(a)(1)(B) or (C) where the names are 
switched. 

(3) Joint foreign payees. 
(b) Backup withholding from an alter-

native source. 
(1) In general. 
(2) Exceptions for payments made in prop-

erty. 
(c) Trusts. 
(d) Adjustment of prior withholding by 

middleman. 
(e) Conversion of amounts paid in foreign 

currency into United States dollars. 
(1) Convertible foreign currency. 
(2) Nonconvertible foreign currency. [Re-

served] 
(f) Coordination with other sections. 
(g) Tax liabilities and penalties. 
(h) To whom payor is liable for amount 

withheld. 

§ 31.3406(h)–3 Certificates. 

(a) Prescribed form to furnish information 
under penalties of perjury. 

(1) In general. 
(2) Use of a single or multiple Forms W–9 

for accounts of the same payee. 
(b) Prescribed form to furnish a noncer-

tified taxpayer identification number. 
(c) Forms prepared by payors or brokers. 
(1) Substitute forms; in general. 
(2) Form for exempt recipient. 
(d) Special rule for brokers. 
(e) Reasonable reliance on certificate. 
(1) In general. 
(2) Circumstances establishing reasonable 

reliance. 
(f) Who may sign certificate. 
(1) In general. 
(2) Notified payee underreporting. 
(g) Retention of certificates. 
(1) Accounts or instruments that are not 

pre-1984 accounts and brokerage relation-
ships that are post-1983 brokerage accounts. 

(2) Accounts or instruments that are pre- 
1984 accounts and brokerage relationships 
that are not post-1983 brokerage accounts. 

(h) Cross references. 

§ 31.3406(i)–1 Effective date. 

[T.D. 8637, 60 FR 66112, Dec. 21, 1995, as 
amended by T.D. 8734, 62 FR 53493, Oct. 14, 
1997; T.D. 9010, 67 FR 48759, July 26, 2002; T.D. 
9496, 75 FR 49834, Aug. 16, 2010] 

§ 31.3406(a)–1 Backup withholding re-
quirement on reportable payments. 

(a) Overview. Under section 3406, a 
payor must deduct and withhold 31 per-
cent of a reportable payment if a condi-
tion for withholding exists. Reportable 

payments mean interest and dividend 
payments (as defined in section 
3406(b)(2)) and other reportable pay-
ments (as defined in section 3406(b)(3)). 
The conditions described in paragraph 
(b)(1) of this section apply to all report-
able payments, including reportable in-
terest and dividend payments. The con-
ditions described in paragraph (b)(2) of 
this section apply only to reportable 
interest and dividend payments. 

(b) Conditions that invoke the backup 
withholding requirement—(1) Conditions 
applicable to all reportable payments. A 
payor of a reportable payment must de-
duct and withhold under section 3406 
if— 

(i) The payee of the reportable pay-
ment does not furnish the payee’s tax-
payer identification number to the 
payor, as required in section 
3406(a)(1)(A) and § 31.3406(d)–1; or 

(ii) The Internal Revenue Service or 
a broker notifies the payor that the 
taxpayer identification number fur-
nished by its payee for a reportable 
payment is incorrect, as described in 
section 3406(a)(1)(B) and § 31.3406(d)–5. 

(2) Conditions applicable only to report-
able interest or dividend payments. A 
payor of a reportable interest or divi-
dend payment must deduct and with-
hold under section 3406 if— 

(i) The Internal Revenue Service or a 
broker notifies the payor that its payee 
has underreported interest or dividend 
income, as described in section 
3406(a)(1)(C) and § 31.3406(c)–1; or 

(ii) The payee fails to certify to the 
payor or broker that the payee is not 
subject to withholding due to notified 
payee underreporting, as described in 
section 3406(a)(1)(D) and § 31.3406(d)–2. 

(c) Exceptions. The requirement to 
withhold does not apply to certain 
minimal payments as described in 
§ 31.3406(b)(4)–1 or to payments exempt 
from withholding under §§ 31.3406(g)–1 
through 31.3406(g)–3. 

(d) Cross references. For the definition 
of payor, see § 31.3406(a)–2. For the defi-
nition of taxpayer identification number, 
see § 31.3406(h)–1(b). 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995] 
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§ 31.3406(a)–2 Definition of payors obli-
gated to backup withhold. 

(a) In general. Payor means the person 
that is required to make an informa-
tion return under section 6041, 6041A(a), 
6042, 6044, 6045, 6049, 6050A, 6050N, or 
6050W with respect to any reportable 
payment (as described in section 
3406(b)), or that is described in para-
graph (b) of this section. 

(b) Persons treated as payors. The fol-
lowing persons are treated as payors 
for purposes of section 3406— 

(1) A grantor trust established after 
December 31, 1995, all of which is owned 
by two or more grantors (treating for 
this purpose spouses filing a joint re-
turn as one grantor); 

(2) A grantor trust with ten or more 
grantors established on or after Janu-
ary 1, 1984 but before January 1, 1996; 

(3) A common trust fund; and 
(4) A partnership or an S corporation 

that makes a reportable payment. 
(c) Persons not treated as payors. A 

person on the following list is not 
treated as a payor for purposes of sec-
tion 3406 if the person does not have a 
reporting obligation under the section 
on information reporting to which the 
payment relates— 

(1) A trust (other than a grantor 
trust as described in paragraph (b)(1) or 
(2) of this section) that files a Form 
1041 containing information required to 
be shown on an information return, in-
cluding amounts withheld under sec-
tion 3406; or 

(2) A partnership making a payment 
of a distributive share or an S corpora-
tion making a similar distribution. 

(d) Effective date. The provisions of 
this section apply to payments made 
after December 31, 2002. 

[T.D. 9010, 67 FR 48759, July 26, 2002, as 
amended by T.D. 9496, 75 FR 49835, Aug. 16, 
2010] 

§ 31.3406(a)–3 Scope and extent of ac-
counts subject to backup with-
holding. 

A payor who is required to withhold 
under § 31.3406(a)–1 must withhold— 

(a) On the accounts subject to with-
holding under § 31.3406(a)–1 (b)(1)(i) or 
(b)(2)(ii); and 

(b) On the accounts subject to with-
holding under § 31.3406(a)–1(b)(1)(ii) or 
(b)(2)(i), as described under § 31.3406(d)– 

5 (relating to notification of incorrect 
TIN) or § 31.3406(c)–1 (relating to noti-
fied payee underreporting), respec-
tively. 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995] 

§ 31.3406(a)–4 Time when payments 
are considered to be paid and sub-
ject to backup withholding. 

(a) Timing—(1) In general. If backup 
withholding is required under section 
3406 on a reportable payment (as de-
fined in section 3406(b)), the payor 
must withhold at the time it makes 
the payment to the payee or to the 
payee’s account that is subject to with-
holding. Amounts are considered paid 
when they are credited to the account 
of, or made available to, the payee. 
Amounts are not considered paid solely 
because they are posted (e.g., an infor-
mational notation on the payee’s pass-
book) if they are not actually credited 
to the payee’s account or made avail-
able to the payee. See paragraph (c) of 
this section for the timing of with-
holding by a middleman. 

(2) Special rules for dividends. For pur-
poses of section 3406 and this section— 

(i) Record date earlier than payment 
date. In the case of stock for which the 
record date is earlier than the payment 
date, the dividends are considered paid 
on the payment date. 

(ii) Dividends paid in corporate reorga-
nizations. In the case of a corporate re-
organization, if a payee is required to 
exchange stock held in the former cor-
poration for stock in the new corpora-
tion before the dividends that have 
been paid with respect to the stock in 
the new corporation will be provided to 
the payee, the dividend is considered 
paid on the date the payee actually ex-
changes the stock and receives the div-
idend. 

(b) Amounts reportable under section 
6045—(1) In general. Notwithstanding 
paragraph (a) of this section, in the 
case of a transaction reportable under 
section 6045 (except in the case of for-
ward contracts (including foreign cur-
rency contracts), regulated futures 
contracts, and security short sales), 
the obligation to withhold under sec-
tion 3406 arises on the date the sale is 
entered on the books of the broker or 
the date the exchange occurs as pro-
vided in § 1.6045–1(f)(3) of this chapter. 
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A broker (in its capacity as payor) is 
not required, however, to satisfy its 
withholding liability until payment is 
made. See § 31.3406(b)(3)–2(b)(2) for spe-
cial rules applicable to forward con-
tracts (including foreign currency con-
tracts), regulated futures contracts, 
and security short sales. 

(2) Special rule for interest accrued on 
bonds. For purposes of determining the 
time that interest is considered paid 
and subject to withholding under sec-
tion 3406 when bonds are sold between 
interest payment dates, the portion of 
the sales price representing interest ac-
crued to the date of sale is considered 
a portion of a reportable payment of 
gross proceeds under section 6045 (pro-
vided that the accrued interest is not 
tax-exempt as described in section 
103(a), relating to certain govern-
mental obligations), and is not consid-
ered to be a payment of interest for 
purposes of section 6049. 

(c) Middlemen—(1) In general. A per-
son that is a middleman and is a person 
defined in § 31.3406(a)–2(b) or in the sec-
tion on information reporting to which 
the payment relates must withhold 
under section 3406 at the time the re-
portable payment is received by or 
credited to the middleman. If the mid-
dleman makes or credits the reportable 
payment to the payee prior to the mid-
dleman’s receipt of the corresponding 
payment, the middleman may withhold 
at the time the reportable payment is 
made or credited to the payee. 

(2) Special rule for common trust funds. 
A common trust fund (as defined in 
section 584) must withhold either— 

(i) At the time the reportable pay-
ment is received by or credited to the 
common trust fund as provided in para-
graph (c)(1) of this section; 

(ii) On the date on which the assets 
of the common trust fund are valued; 
or 

(iii) At the time the common trust 
fund pays or credits the reportable pay-
ment to a participant of the common 
trust fund. 

(3) Special rule for certain grantor 
trusts. For grantor trusts described in 
§ 31.3406(a)–2(b)(1) or (2), reportable pay-
ments made to the trust are treated as 
paid by the trust to each grantor, in an 
amount equal to the distribution made 
by the trust to each grantor, on the 

date that the reportable payment is 
paid to the trust (except for gross pro-
ceeds reportable under section 6045). 
Paragraph (b)(2) of this section applies 
to a grantor trust making a payment 
of gross proceeds under section 6045 
subject to withholding under section 
3406. For purposes of this paragraph 
(c)(3) a husband and wife filing a joint 
return are considered to be one grant-
or. 

[T.D. 8637, 60 FR 66115, Dec. 21, 1995, as 
amended by T.D. 9010, 67 FR 48760, July 26, 
2002] 

§ 31.3406(b)(2)–1 Reportable interest 
payment. 

(a) Interest subject to backup with-
holding—(1) In general. A payment of a 
kind, and to a payee, that is required 
to be reported under section 6049 (relat-
ing to returns regarding interest and 
original issue discount) is a reportable 
payment for purposes of section 3406, 
subject to the special rules of 
§ 31.3406(b)(2)–2 (relating to original 
issue discount) and § 31.3406(b)(2)–3 (re-
lating to window transactions). See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 

(2) Special rule for tax-exempt interest. 
When an issuer is required to make an 
information return under § 1.6049–4(d)(8) 
of this chapter because a payee pro-
vided a signed written statement on 
the envelope or shell incorrectly claim-
ing that the interest was exempt from 
taxation under section 103(a) (as de-
scribed in § 1.6049–5(b)(1)(ii) of this 
chapter), the issuer is not required to 
impose withholding under section 3406. 

(b) Amount subject to backup with-
holding—(1) In general. The amount of 
interest subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6049. 

(2) Special rule to adjust for premature 
withdrawal penalty. Solely for purposes 
of computing the amount subject to 
withholding under section 3406, the 
payor may elect not to withhold from 
the portion of any interest payment 
that is not received by the payee be-
cause a penalty is in fact imposed for 
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premature withdrawal of funds depos-
ited in a time savings account, certifi-
cate of deposit, or similar class of de-
posit. 

[T.D. 8637, 60 FR 66115, Dec. 21, 1995] 

§ 31.3406(b)(2)–2 Original issue dis-
count. 

(a) Original issue discount subject to 
backup withholding. The amount of 
original issue discount, treated as in-
terest, subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6049, but is lim-
ited to the amount of cash paid. In ad-
dition, if an original issue discount ob-
ligation, subject to reporting under 
section 6045, is sold prior to maturity 
and with respect to the seller a condi-
tion exists for imposing withholding 
under section 3406 on the gross pro-
ceeds, then withholding under 
§ 31.3406(b)(3)–2 applies to the gross pro-
ceeds of the sale reportable under sec-
tion 6045, and not to the amount of any 
original issue discount includible in 
the gross income of the seller for the 
calendar year of the sale. See § 31.6051– 
4 for the requirement to furnish a 
statement to the payee if tax is with-
held under section 3406. 

(b) Amount subject to backup with-
holding and time when backup with-
holding is imposed with respect to short- 
term obligations. In the case of an obli-
gation with a fixed maturity date not 
exceeding one year from the date of 
issue (a short-term obligation), with-
holding under section 3406 applies to 
any payment of original issue discount 
on the obligation includible in the 
gross income of the holder to the ex-
tent of the cash amount of the pay-
ment. See § 1.1273–1 of this chapter to 
determine the amount of original issue 
discount on a short-term obligation. 
See § 1.446–2(e)(1) of this chapter to de-
termine the amount of a payment 
treated as original issue discount. 

(c) Transferred short-term obligations— 
(1) Subsequent holder may establish pur-
chase price—(i) In general. At maturity 
of a short-term obligation, a subse-
quent holder (i.e., any person who pur-
chased or otherwise obtained the obli-
gation after the obligation was issued 
to the original holder) may establish 
the price of the obligation. The price 
established by the subsequent holder 

must then be treated as the original 
issue price for purposes of computing 
the amount of the original issue dis-
count subject to withholding under sec-
tion 3406. The price of a short-term ob-
ligation may be established by con-
firmation receipt or other record of a 
similar type or, if the obligation is re-
deemed by or through the person from 
whom the obligation was purchased or 
otherwise obtained, by the records of 
the person from whom or through 
whom the obligation was purchased or 
otherwise obtained. The subsequent 
holder is not required to certify under 
penalties of perjury that the price de-
termined under this paragraph (c)(1)(i) 
is correct. 

(ii) Exception. A payor may elect to 
disregard the price at which the subse-
quent holder purchased or otherwise 
obtained the obligation if the payor’s 
computer or recordkeeping system on 
which the details of the obligation are 
stored is not able to accept that price 
without significant manual interven-
tion. 

(2) Subsequent holder unable (or not 
permitted) to establish purchase price. If a 
subsequent holder fails (or is unable, 
pursuant to paragraph (c)(1)(ii) of this 
section) to establish the purchase price 
of the obligation, then the person re-
deeming the obligation must determine 
the amount subject to withholding 
under section 3406 as though the obli-
gation had been purchased by the hold-
er on the date of issue. If the person re-
deeming the obligation is the issuer of 
the obligation, then the issuer must de-
termine the amount subject to with-
holding from its records. If a person 
other than the issuer of the obligation 
redeems the obligation and the obliga-
tion is listed in Internal Revenue Serv-
ice Publication 1212, List of Original 
Issue Discount Obligations, that person 
must determine the amount subject to 
withholding by using the issue price in-
dicated in Publication 1212. 

(3) Transferred obligation. If a short- 
term obligation is transferred, no part 
of the purchase price is considered a re-
portable interest payment under sec-
tion 6049. Withholding under section 
3406 applies, however, to the gross pro-
ceeds of the sale of the obligation if the 
transfer is subject to reporting under 
section 6045 and a condition exists for 
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imposing withholding. For the rules re-
garding withholding for amounts sub-
ject to reporting under section 6045, see 
§ 31.3406(b)(3)-2. 

(d) Amount subject to backup with-
holding and time when backup with-
holding is imposed with respect to long- 
term obligations—(1) No cash payments 
prior to maturity. In the case of an obli-
gation with a fixed maturity date that 
is more than one year from the date of 
issue (a long-term obligation) and with 
no cash payments prior to maturity, 
withholding under section 3406 applies 
at the maturity of the obligation to 
the amount of original issue discount 
includible in the gross income of the 
holder for the calendar year in which 
the obligation matures. The amount 
required to be withheld must not ex-
ceed the amount of the cash payment. 

(2) Registered long-term obligations with 
cash payments prior to maturity. In the 
case of a long-term obligation in reg-
istered form that provides for cash pay-
ments prior to maturity, withholding 
under section 3406 applies at the time 
cash payments are made to the sum of 
the amounts of qualified stated inter-
est and original issue discount includ-
ible in the gross income of the holder 
for the calendar year in which the cash 
payments are made. The amount re-
quired to be withheld at the time of 
any cash payment, however, must not 
exceed the amount of the cash pay-
ment. If more than one cash payment 
is made during a calendar year, the tax 
that is required to be withheld with re-
spect to original issue discount must 
be allocated among all the expected 
cash payments in the ratio that each 
cash payment bears to the total of the 
expected cash payments. 

(3) Transferred registered long-term ob-
ligations with payments prior to maturity. 
In the case of a long-term obligation 
that is transferred after its issuance 
from the original holder, the amount 
subject to withholding under section 
3406 with respect to a subsequent hold-
er is the amount of original issue dis-
count includible in the gross income of 
all holders during the calendar year 
(without regard to any amount paid by 
a subsequent holder at the time of 
transfer). If the person redeeming the 
obligation at maturity is the issuer of 
the obligation, the issuer must deter-

mine the amount subject to with-
holding through its records by treating 
the holder as if he were the original 
holder. If a person redeeming the obli-
gation at maturity is a person other 
than the issuer of the obligation, and 
the obligation is listed in Internal Rev-
enue Service Publication 1212, List of 
Original Issue Discount Obligations, 
the person must determine the amount 
subject to withholding by using the 
issue price indicated in Publication 
1212. 

(e) Bearer long-term obligations. In the 
case of a bearer long-term obligation 
with cash payments prior to matu-
rity— 

(1) Payments prior to maturity. With-
holding under section 3406 applies prior 
to maturity only to the payment of 
qualified stated interest (and not to 
any amount of original issue discount) 
includible in the gross income of the 
holder for the calendar year. 

(2) Payments at maturity. At maturity 
of the obligation, withholding applies 
to the sum of any qualified stated in-
terest payment made at maturity and 
the total amount of original issue dis-
count includible in the gross income of 
the holder during the calendar year of 
maturity. The amount required to be 
withheld at the time of the cash pay-
ment, however, must not exceed the 
amount of the cash payment. 

[T.D. 8637, 60 FR 66115, Dec. 21, 1995; 61 FR 
12135, Mar. 25, 1996] 

§ 31.3406(b)(2)–3 Window transactions. 
(a) Requirement to backup withhold. 

Withholding under section 3406 applies 
to a window transaction (as defined in 
paragraph (b) of this section) only if 
the payee does not furnish a taxpayer 
identification number to the payor in 
the manner required in paragraph (c) of 
this section or furnishes an obviously 
incorrect number as described in 
§ 31.3406(h)–1(b)(2). Withholding does 
not apply to a window transaction even 
though the Internal Revenue Service 
notifies the payor of the payee’s incor-
rect taxpayer identification number 
under section 3406(a)(1)(B) or of noti-
fied payee underreporting under sec-
tion 3406(a)(1)(C). The payee in a win-
dow transaction is not required to cer-
tify under penalties of perjury that the 
payee is not subject to withholding due 
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to notified payee underreporting (as 
described in § 31.3406(d)–2(b)(2)). 

(b) Window transaction defined. Win-
dow transaction means a payment of in-
terest with respect to any of the fol-
lowing obligations: 

(1) An interest coupon in bearer form 
that is subject to taxation (i.e., other 
than exempt interest described in 
§ 1.6049–5(b)(1)(ii) of this chapter); 

(2) A United States savings bond; or 
(3) A discount obligation having a 

maturity at issue of one year or less, 
including commercial paper and bank-
ers’ acceptances that are in definitive 
form (i.e., evidenced by a paper docu-
ment other than a confirmation re-
ceipt) but not including short-term 
government obligations (as defined in 
section 1271(a)(3)(B)). 

(c) Manner of furnishing taxpayer iden-
tification number in the case of a window 
transaction. A payee must furnish the 
payee’s taxpayer identification number 
to the payor with respect to a window 
transaction either orally or in writing 
at the time that the window trans-
action occurs. See § 31.3406(g)–3(c)(1)(i), 
which provides that a payee may not 
claim the payee is awaiting receipt of a 
taxpayer identification number with 
respect to a window transaction. The 
payee is not required to certify, under 
penalties of perjury, that the taxpayer 
identification number provided is cor-
rect. 

[T.D. 8637, 60 FR 66116, Dec. 21, 1995] 

§ 31.3406(b)(2)–4 Reportable dividend 
payment. 

(a) Dividends subject to backup with-
holding. A payment of a kind, and to a 
payee, that is required to be reported 
under section 6042 (relating to returns 
regarding payments of dividends and 
corporate earnings and profits) is a re-
portable payment for purposes of sec-
tion 3406. See paragraph (b) of this sec-
tion for certain dividends not subject 
to withholding under section 3406. See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 

(b) Dividends not subject to backup 
withholding. Except as provided in 
§ 31.3406(b)(3)–2 (relating to trans-
actions reportable under section 6045), 
withholding under section 3406 does not 
apply to— 

(1) Any amount treated as a taxable 
dividend by reason of section 302 (relat-
ing to redemptions of stock), section 
304 (relating to redemptions through 
the use of related corporations), sec-
tion 306 (relating to disposition of cer-
tain stock), section 356 (relating to re-
ceipt of additional consideration in 
connection with certain reorganiza-
tions), or section 1081(e)(2) (relating to 
certain distributions pursuant to an 
order of the Securities and Exchange 
Commission); 

(2) Any exempt-interest dividend, as 
defined in section 852(b)(5)(A), paid by a 
regulated investment company; or 

(3) Any amount paid or treated as 
paid during a year by a regulated in-
vestment company, provided that the 
payor reasonably estimates, as pro-
vided in paragraph (c)(2) of this sec-
tion, that 95 percent or more of all 
dividends paid or treated as paid during 
the year are exempt-interest dividends. 

(c) Amount subject to backup with-
holding—(1) In general. The amount of a 
dividend subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6042, including 
any dividend that is reinvested pursu-
ant to a plan under which a share-
holder may elect to receive stock as a 
dividend instead of property. Except as 
otherwise provided in this paragraph 
(c), withholding applies to the entire 
amount of the distribution. 

(2) Reasonable estimate of amount of 
dividend subject to backup withholding. 
Pursuant to section 6042(b)(3) and 
§ 1.6042–3(c) of this chapter, if the payor 
is unable to determine the portion of a 
distribution that is a dividend, the en-
tire amount of the distribution must be 
treated as a dividend for information 
reporting under section 6042. Hence, 
withholding applies to the entire 
amount of the distribution. If a payor 
is able reasonably to estimate under 
section 6042 and § 1.6042–3(c) of this 
chapter the portion of a distribution 
that is not a dividend, however, the 
payor must not withhold on that por-
tion (which is not considered a divi-
dend). A payor making a payment, all 
or a portion of which may not be a div-
idend, may use previous experience to 
estimate the portion of a distribution 
that is not a dividend. The payor’s esti-
mate is considered reasonable if— 
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(i) The estimate does not exceed the 
proportion of the distributions made by 
the payor during the most recent cal-
endar year for which a Form 1099 was 
required to be filed that was not re-
ported by the payor as a dividend; and 

(ii) The payor has no reasonable basis 
to expect that the proportion of the 
distribution that is not a dividend will 
be substantially different for the cur-
rent year. 

(3) Reinvested dividends. In the case of 
a dividend paid pursuant to a dividend 
reinvestment plan, withholding under 
section 3406 applies, pursuant to 
§ 31.3406(a)–4(a), at the time and to the 
amount made available to the share-
holder or credited to the shareholder’s 
account. At the discretion of the payor, 
withholding under section 3406 need 
not be applied to any excess of the fair 
market value of the shares of stock re-
ceived by the shareholder or credited 
to the shareholder’s account over the 
purchase price of the shares (including 
shares acquired by the shareholder at a 
discount in connection with the divi-
dend distribution) or to any fee that is 
paid by the payor in the nature of a 
broker’s fee for purchase of the stock 
or service charge for maintenance of 
the shareholder’s account. The payor 
must, however, treat any excess 
amounts and fees on a consistent basis 
for each calendar year. 

[T.D. 8637, 60 FR 66117, Dec. 21, 1995] 

§ 31.3406(b)(2)–5 Reportable patronage 
dividend payment. 

(a) Patronage dividends subject to 
backup withholding. A payment of a 
kind, and to a payee, that is required 
to be reported under section 6044 (relat-
ing to returns regarding patronage 
dividends) is a reportable payment for 
purposes of section 3406. See § 31.6051–4 
for the requirement to furnish a state-
ment to the payee if tax is withheld 
under section 3406. 

(b) Amount subject to backup with-
holding—(1) Failure to provide taxpayer 
identification number or notification of 
incorrect taxpayer identification number. 
For purposes of sections 3406(a)(1) (A) 
and (B), the amount of a payment de-
scribed in paragraph (a) of this section 
that is subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6044, but only 

to the extent the payment is made in 
money. For purposes of this paragraph 
(b), money includes cash or a qualified 
check (as defined in section 1388(c)(4)). 

(2) Notified payee underreporting or 
payee certification failure. For purposes 
of sections 3406(a)(1) (C) and (D), the 
amount of a payment described in 
paragraph (a) of this section that is 
subject to withholding under section 
3406 is the amount subject to with-
holding under paragraph (b)(1) of this 
section, but only if 50 percent or more 
of that reportable amount is paid in 
money. Thus, a payor is required to 
withhold according to this paragraph 
(b)(2) on a payment if— 

(i) There has been a notified payee 
underreporting described in section 
3406(a)(1)(C) and § 31.3406(c)–1 or there 
has been a payee certification failure 
described in section 3406(a)(1)(D) and 
§ 31.3406(d)–2; 

(ii) The payor makes a reportable 
payment subject to reporting under 
section 6044 to the payee; and 

(iii) Fifty percent or more of the pay-
ment is in cash or by qualified check. 

[T.D. 8637, 60 FR 66117, Dec. 21, 1995] 

§ 31.3406(b)(3)–1 Reportable payments 
of rents, commissions, nonemployee 
compensation, etc. 

(a) Section 6041 and 6041A(a) payments 
subject to backup withholding. A pay-
ment of a kind, and to a payee, that is 
required to be reported under section 
6041 (relating to information reporting 
of rents, commissions, nonemployee 
compensation, etc.) or a payment that 
is required to be reported under section 
6041A(a) (relating to information re-
porting of payments to nonemployees 
for services) is a reportable payment 
for purposes of section 3406. See para-
graph (b) of this section for an excep-
tion concerning payments aggregating 
less than $600. See § 31.6051–4 for the re-
quirement to furnish a statement to 
the payee if tax is withheld under sec-
tion 3406. 

(b) Amount subject to backup with-
holding—(1) In general. The amount of a 
payment described in paragraph (a) of 
this section subject to withholding 
under section 3406 is the amount sub-
ject to reporting under section 6041 or 
section 6041A(a). 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00308 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



299 

Internal Revenue Service, Treasury § 31.3406(b)(3)–2 

(2) Net commissions. Withholding 
under section 3406 does not apply to net 
commissions paid to unincorporated 
special agents with respect to insur-
ance policies that are subject to report-
ing under section 6041, provided that no 
cash is actually paid by the payor to 
the special agent. 

(3) Payments aggregating $600 or more 
for the calendar year—(i) In general. A 
payment is a reportable payment under 
paragraph (a) of this section only if the 
aggregate amount of the current pay-
ment and all previous payments to the 
payee during the calendar year aggre-
gate $600 or more. The amount subject 
to withholding is the entire amount of 
the payment that causes the total 
amount paid to the payee to equal $600 
or more and the amount of any subse-
quent payments made to the payee dur-
ing the calendar year. This paragraph 
(b)(3)(i) does not apply to gambling 
winnings (as provided in § 31.3406(g)– 
2(e)(1)). 

(ii) Exceptions—(A) The $600 aggrega-
tion rule. The $600 aggregation rule of 
paragraph (b)(3)(i) of this section does 
not apply if the payor was required to 
make an information return under sec-
tion 6041 or 6041A(a) for the preceding 
calendar year with respect to payments 
to the payee, or the payor was required 
to withhold under section 3406 during 
the preceding calendar year with re-
spect to payments to the payee that 
were reportable under section 6041 or 
6041A(a). 

(B) Determination of whether payments 
aggregate $600 or more. In determining 
whether payments to a payee aggre-
gate $600 or more during a calendar 
year for purposes of withholding under 
section 3406, the payor must aggregate 
only payments of the same kind made 
to the same payee. For this purpose, 
payments are of the same kind if they 
are of the same type, regardless of 
whether they are reportable under the 
same section. However, a payor with 
different paying departments making 
reportable payments of the same kind 
is not required to aggregate payments 
made by all those departments unless 
it is the payor’s customary method to 
aggregate those payments. A payor 
may, in its discretion, aggregate— 

(1) Payments not of the same kind to 
the same payee, reportable under ei-
ther section 6041 or 6041A(a); and 

(2) Payments reportable under sec-
tion 6041 with payments reportable 
under section 6041A(a). 

[T.D. 8637, 60 FR 66117, Dec. 21, 1995] 

§ 31.3406(b)(3)–2 Reportable barter ex-
changes and gross proceeds of sales 
of securities or commodities by bro-
kers. 

(a) Transactions subject to backup 
withholding. A payment of a kind, and 
to a payee, that any broker (as defined 
in section 6045(c) and § 1.6045–1(a)(1) of 
this chapter) or any barter exchange 
(as defined in section 6045(c) and 
§ 1.6045–1(a)(4) of this chapter) is re-
quired to report under section 6045 is a 
reportable payment for purposes of sec-
tion 3406. See § 31.6051–4 for the require-
ment to furnish a statement to the 
payee if tax is withheld under section 
3406. 

(b) Amount subject to backup with-
holding—(1) In general. The amount 
subject to withholding under section 
3406 is the amount subject to reporting 
under section 6045. The amount subject 
to withholding with respect to broker 
reporting is the amount of gross pro-
ceeds (as determined under § 1.6045– 
1(d)(5) of this chapter). The amount 
subject to withholding with respect to 
barter exchanges is the amount re-
ceived by any member or client (as de-
termined under § 1.6045–1(f)(4) of this 
chapter). 

(2) Forward contracts, including foreign 
currency contracts, and regulated futures 
contracts—(i) In general. If a customer 
is subject to withholding under section 
3406 with respect to a forward contract 
(subject to information reporting under 
§ 1.6045–1(c)(5) of this chapter), includ-
ing a foreign currency contract (as de-
fined in section 1256(g)(2)), or a regu-
lated futures contract (as defined in 
section 1256(g)(1)), or with respect to an 
account through which those contracts 
are disposed of or acquired, the broker 
must withhold on both of the following 
amounts: 

(A) All cash or property withdrawn 
from the account by the customer dur-
ing the relevant year; and 

(B) The amount of cash in the ac-
count available for withdrawal by the 
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customer at the relevant year-end (in-
cluding both gross proceeds and vari-
ation margin). 

(ii) Rules concerning withdrawals. A 
withdrawal includes the use of money 
(including both gross proceeds and var-
iation margin) or property in the ac-
count to purchase any property other 
than property acquired in connection 
with the closing of a contract. For this 
purpose, the acceptance of a warehouse 
receipt or other taking of delivery to 
close a contract is in connection with 
the closing of a contract only if the 
property acquired is disposed of by the 
close of the seventh trading day fol-
lowing the trading day that the cus-
tomer takes delivery under the con-
tract. In addition, making delivery to 
close a contract is in connection with 
the closing of a contract only if the 
broker is able to determine that the 
property used to close the contract was 
acquired no earlier than the seventh 
trading day prior to the trading day on 
which delivery is made. Withdrawals do 
not include repayments of debt in-
curred in connection with making or 
taking delivery that meets the require-
ments of this paragraph (b)(2). With-
drawals also do not include payments 
of commissions, fees, transfers of cash 
from the account to another futures 
account that is subject to this para-
graph (b)(2) or cash withdrawals trace-
able to dispositions of property other 
than futures (not including profit on 
the contract separately reportable 
under § 1.6045–1(c)(5)(i)(b) of this chap-
ter). 

(iii) Special rule for forward contracts, 
including foreign currency contracts, and 
regulated futures contracts. The deter-
mination of whether the customer is 
subject to withholding under section 
3406 with respect to an account con-
taining forward contracts, including 
foreign currency contracts, or regu-
lated futures contracts must be made 
at the time of the cash or property 
withdrawals or the relevant year-end, 
whichever is applicable. 

(3) Security sales made through a mar-
gin account. The amount described in 
paragraph (a) of this section that is 
subject to withholding under section 
3406 in the case of a security sale made 
through a margin account (as defined 
in 12 CFR part 220 (Regulation T)) is 

the gross proceeds (as defined in 
§ 1.6045–1(d)(5) of this chapter) of the 
sale. The amount required to be with-
held with respect to the sale, however, 
is limited to the amount of cash avail-
able for withdrawal by the customer 
immediately after the settlement of 
the sale. For this purpose, the amount 
available for withdrawal by the cus-
tomer does not include amounts re-
quired to satisfy margin maintenance 
under Regulation T, rules and regula-
tions of the National Association of Se-
curities Dealers and national securities 
exchanges, and generally applicable 
self-imposed rules of the margin ac-
count carrier. 

(4) Security short sales—(i) Amount 
subject to backup withholding. The 
amount subject to withholding under 
section 3406 with respect to a short sale 
of securities is the gross proceeds (as 
defined in § 1.6045–1(d)(5) of this chap-
ter) of the short sale. At the option of 
the broker, however, the amount sub-
ject to withholding may be the gain 
upon the closing of the short sale (if 
any); consequently, the obligation to 
withhold under section 3406 would be 
deferred until the closing transaction. 
A broker may use this alternative 
method of determining the amount 
subject to withholding under section 
3406 with respect to a short sale only if 
at the time the short sale is initiated, 
the broker expects that the amount of 
gain realized upon the closing of the 
short sale will be determinable from 
the broker’s records. If, due to events 
unforeseen at the time the short sale 
was initiated, the broker is unable to 
determine the basis of the property 
used to close the short sale, the prop-
erty must be assumed for this purpose 
to have a basis of zero. 

(ii) Time of backup withholding. The 
determination of whether a short seller 
is subject to withholding under section 
3406 must be made on the date of the 
initiation or closing, as the case may 
be, or on the date that the initiation or 
closing, as the case may be, is entered 
on the broker’s books and records. 

(5) Fractional shares. A broker is not 
required to withhold under section 3406 
with respect to a sale of a fractional 
share of stock resulting in less than $20 
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of gross proceeds (as described in 
§ 5f.6045–1(c)(3)(x) of this chapter). 

[T.D. 8637, 60 FR 66118, Dec. 21, 1995, as 
amended by T.D. 9010, 67 FR 48760, July 26, 
2002] 

§ 31.3406(b)(3)–3 Reportable payments 
by certain fishing boat operators. 

(a) Payments subject to backup with-
holding. A payment of a kind, and to a 
payee, that is required to be reported 
under section 6050A (relating to infor-
mation reporting by certain fishing 
boat operators) is a reportable pay-
ment for purposes of section 3406. See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 

(b) Amount subject to backup with-
holding. The amount described in para-
graph (a) of this section subject to 
withholding under section 3406 is the 
amount subject to reporting under sec-
tion 6050A, but only to the extent the 
amount is paid in money and rep-
resents a share of the proceeds of the 
catch. 

[T.D. 8637, 60 FR 66119, Dec. 21, 1995] 

§ 31.3406(b)(3)–4 Reportable payments 
of royalties. 

(a) Royalty payments subject to backup 
withholding. A payment of a kind, and 
to a payee, that is required to be re-
ported under section 6050N (relating to 
information reporting of payments of 
royalties) is a reportable payment for 
purposes of section 3406. See § 31.6051–4 
for the requirement to furnish a state-
ment to the payee if tax is withheld 
under section 3406. 

(b) Amount subject to backup with-
holding. In general, the amount de-
scribed in paragraph (a) of this section 
that is subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6050N. How-
ever, if the reportable payment is for 
an oil or gas interest, the amount sub-
ject to withholding is the net amount 
the payee receives (i.e., the gross pro-
ceeds less production-related taxes 
such as state severance taxes). 

[T.D. 8637, 60 FR 66119, Dec. 21, 1995] 

§ 31.3406(b)(3)–5 Reportable payments 
of payment card and third party 
network transactions. 

(a) Payment card and third party net-
work transactions subject to backup with-
holding. The gross amount of a report-
able transaction that is required to be 
reported under section 6050W (relating 
to information reporting for payment 
card and third party network trans-
actions) is a reportable payment for 
purposes of section 3406. See § 31.6051–4 
for the requirement to furnish a state-
ment to the payee if tax is withheld 
under section 3406. 

(b) Amount subject to backup with-
holding. In general, the amount de-
scribed in paragraph (a) of this section 
that is subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6050W. In the 
case of payments made in settlement of 
third party network transactions, the 
amount subject to withholding under 
section 3406 is determined without re-
gard to the exception for de minimis 
payments by third party settlement or-
ganizations in section 6050W(e) and the 
associated regulations. 

(c) Time when payments are considered 
to be subject to backup withholding—(1) 
In general. In the case of a payment 
card or third party network trans-
action reportable under section 6050W, 
the obligation to withhold arises on 
the date of the transaction. A payor is 
not required, however, to satisfy its 
withholding liability until the time 
that payment is made. 

(2) Example. The provisions of para-
graph (c)(1) are illustrated by the fol-
lowing example: 

Example. On Day 1, Customer A uses a pay-
ment card to purchase $100 worth of goods 
from Merchant B. Bank X, the merchant ac-
quiring entity for B, is the party with the 
contractual obligation to make payment to 
B in settlement of the transaction. On Day 2, 
X, after deducting fees of $2, makes payment 
of $98 to settle the transaction for the sale of 
goods from B to A. Under paragraph (a)(6) of 
§ 1.6050W–1, X must report the amount of 
$100, the amount of the transaction on Day 1, 
without any reduction for fees or any other 
amount, as the gross amount of this report-
able payment transaction on the annual in-
formation return filed under paragraph (a)(1) 
of § 1.6050W–1. Under paragraph (c)(1) of this 
section, X’s obligation, if any, to backup 
withhold arises on Day 1, the backup with-
holding obligation must be satisfied on Day 
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2, and the amount subject to backup with-
holding is $100 (the gross amount of the re-
portable payment transaction (as defined in 
paragraph (a)(6) of § 1.6050W–1)). 

(d) Backup withholding from an alter-
nate source—(1) In general. A payor may 
not withhold under section 3406 from a 
source maintained by the payor other 
than the source with respect to which 
there exists a liability to withhold 
under section 3406 with respect to the 
payee. See section 3403 and § 31.3403–1, 
which provide that the payor is liable 
for the amount required to be withheld 
regardless of whether the payor with-
holds. 

(2) Exceptions for backup withholding 
when there are no funds available—(i) 
Backup withholding from an alternative 
source. In the event there are no funds 
available in the source with respect to 
which there exists a liability to with-
hold under section 3406 with respect to 
the payee, the payor may withhold 
under section 3406 from another source 
maintained by the payee with the 
payor. The source from which the tax 
is withheld under section 3406 must be 
payable to at least one of the persons 
listed on the account subject to with-
holding. If the account or source is not 
payable exclusively to the same person 
or persons listed on the account sub-
ject to withholding under section 3406, 
then the payor must obtain a written 
statement from all other persons to 
whom the account or source is payable 
authorizing the payor to withhold 
under section 3406 from the alternative 
account or source. A payor that elects 
to withhold under section 3406 from an 
alternative source may determine the 
account or source from which the tax 
is to be withheld, or may allow the 
payee to designate the alternative 
source. 

(ii) Deferral of withholding. If the 
payor cannot locate, with reasonable 
care (following procedures substan-
tially similar to those set forth in 
§ 31.3406(d)–5(c)(3)(ii)(A) and (B)), an al-
ternative source of cash from which 
the payor may satisfy its withholding 
obligation pursuant to paragraph 
(d)(2)(i) of this section, the payor may 
defer its obligation to withhold under 
section 3406 until the earlier of— 

(A) The date on which cash, in a suf-
ficient amount to satisfy the obliga-

tion in full, is deposited in the account 
subject to withholding under section 
3406; or 

(B) The close of the fourth calendar 
year after the obligation arose. 

(iii) Termination of obligation to 
backup withhold. If, at the close of the 
fourth calendar year after the backup 
withholding arose, the payor has not 
located an alternate source of cash 
from which the payor may satisfy its 
withholding obligation, and sufficient 
cash to satisfy the obligation in full 
has not been deposited in the account 
subject to withholding under section 
3406, then the obligation to backup 
withhold terminates at the close of the 
fourth calendar year. 

(e) Effective/applicability date. The 
provisions of this section apply to 
amounts paid after December 31, 2011. 

[T.D. 9496, 75 FR 49835, Aug. 16, 2010] 

§ 31.3406(b)(4)–1 Exemption for certain 
minimal payments. 

(a) In general. A payor of reportable 
interest or dividends (as described in 
section 3406(b)(2)) or of royalties (as de-
scribed in section 3406(b)(3)(E)) may 
elect not to withhold from a payment 
that does not exceed $10 and that on an 
annualized basis does not exceed $10 
(see paragraph (c) of this section). A 
broker or barter exchange may elect 
not to withhold on gross proceeds of $10 
or less without regard to the 
annualization requirement. See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 

(b) Manner of making the election. The 
election not to withhold from pay-
ments that do not exceed $10 can be 
made only for payments described in 
paragraph (a) of this section. The elec-
tion may be made on a payment-by- 
payment basis. 

(c) How to annualize—(1) In general. 
To annualize a reportable interest pay-
ment, dividend payment, or royalty 
payment, a payor must calculate what 
the amount of the payment would be if 
it were paid for a 1-year period (instead 
of the period for which it actually is 
paid). The annualized amount is deter-
mined by dividing the amount of the 
payment by the number of days in the 
period for which it is being paid and 
then multiplying that result by the 
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number of days in the year. If the 
annualized amount is $10 or less, the 
payor may elect not to withhold on 
that payment regardless of whether 
more than $10 may be or has been paid 
to the payee in other reportable pay-
ments during the calendar year. Con-
versely, if the annualized amount is 
more than $10, withholding applies 
even if $10 or less is actually paid to 
the payee during the calendar year. 
For purposes of computing the 
annualized amount, the payor may as-
sume that February always consists of 
28 days and that the year always con-
sists of 360 days. For amounts that are 
deposited with a payor in a new ac-
count or certificate between the dates 
on which the payor customarily pays 
or credits interest, the payor may as-
sume that the period for which the in-
terest is paid is the payor’s customary 
period for paying or crediting interest. 

(2) Special aggregation rule for report-
able interest and dividends. If a payor 
maintains records that reflect multiple 
holdings of one payee and the payor 
makes an aggregate payment of report-
able interest or dividends (as defined in 
section 3406(b)(2)) with respect to those 
multiple holdings (such as a dividend 
check that reflects payment on all 
stock owned by the payee), the payor 
must annualize the aggregate payment. 

(d) Exception for window transactions 
and original issue discount. A payor is 
not required to annualize payments 
made in window transactions (as de-
fined in § 31.3406(b)(2)–3(b)) or payments 
of original issue discount. With respect 
to a window transaction, however, the 
payor is required to aggregate all pay-
ments made in the same transaction 
(e.g., payments made with respect to 
coupons or obligations presented for 
payment at the same time as described 
in § 1.6049–4(e)(4) of this chapter). 

[T.D. 8637, 60 FR 66119, Dec. 21, 1995] 

§ 31.3406(c)–1 Notified payee under-
reporting of reportable interest or 
dividend payments. 

(a) Overview. Withholding under sec-
tion 3406(a)(1)(C) applies to any report-
able interest or dividend payment (as 
defined in section 3406(b)(2)) made with 
respect to an account of a payee if the 
Internal Revenue Service or a broker 
notifies a payor under paragraph (c) (1) 

or (2) of this section that the payee is 
subject to withholding due to notified 
payee underreporting (as defined in 
paragraph (b)(1) of this section), and 
the payor is required under paragraph 
(c)(3) of this section to identify that ac-
count. After receiving the notice and 
identifying accounts, the payor must 
notify the payee, in accordance with 
paragraph (d) of this section, that 
withholding due to notified payee 
underreporting has started. Paragraph 
(e) of this section describes the period 
for which withholding due to notified 
payee underreporting is required. Para-
graph (f) of this section provides rules 
concerning notices that the Internal 
Revenue Service will send to a payee 
before notifying a payor that the payee 
is subject to withholding due to noti-
fied payee underreporting. Paragraph 
(g) of this section provides rules that a 
payee can use to prevent withholding 
due to notified payee underreporting 
from starting or to stop it once it has 
started. Paragraph (h) of this section 
provides special rules for joint ac-
counts of payees who have filed a joint 
return. See section 6682 for the pen-
alties that may apply to a payee sub-
ject to withholding under section 
3406(a)(1)(C). 

(b) Definitions—(1) Notified payee 
underreporting. Notified payee under-
reporting means that the Internal Rev-
enue Service has— 

(i) Determined that there was a 
payee underreporting (as defined in 
paragraph (b)(2) of this section); 

(ii) Mailed at least four notices under 
paragraph (f)(1) of this section to the 
payee (over a period of at least 120 
days) with respect to the under-
reporting; and 

(iii) Assessed any deficiency attrib-
utable to the underreporting in the 
case of any payee who has filed a re-
turn. 

(2) Payee underreporting—(i) In gen-
eral. Payee underreporting means that 
the Internal Revenue Service has de-
termined, for a taxable year, that— 

(A) A payee failed to include in the 
payee’s return of tax under chapter 1 of 
the Internal Revenue Code for that 
year any portion of a reportable inter-
est or dividend payment required to be 
shown on that tax return; or 
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(B) A payee may be required to file a 
return for that year and to include a 
reportable interest or dividend pay-
ment in the return, but failed to file 
the return. 

(ii) Payments included in making payee 
underreporting determination. The deter-
mination of whether there is payee 
underreporting is made by treating as 
reportable interest or dividend pay-
ments, all payments of dividends re-
ported under section 6042, all patronage 
dividends reported under section 6044, 
and all interest and original issue dis-
count reported under section 6049, re-
gardless of whether withholding due to 
notified payee underreporting applies 
to those payments. 

(c) Notice to payors regarding backup 
withholding due to notified payee under-
reporting—(1) In general. If the Internal 
Revenue Service or a broker notifies a 
payor that a payee is subject to with-
holding due to notified payee under-
reporting, the payor must— 

(i) Identify any accounts of the payee 
under the rules of paragraph (c)(3) of 
this section; and 

(ii) Notify the payee and withhold 
under section 3406 on reportable inter-
est or dividend payments made with re-
spect to any identified account under 
the rules of paragraphs (d) and (e) of 
this section. 

(2) Additional requirements for payors 
that are also brokers—(i) In general. A 
broker must notify the payor of a read-
ily tradable instrument that the payee 
of the instrument is subject to with-
holding due to notified payee under-
reporting if— 

(A) The broker (in its capacity as a 
payor) receives a notice from the Inter-
nal Revenue Service under paragraph 
(c)(1) of this section that a payee is 
subject to withholding due to notified 
payee underreporting and the broker is 
required to identify an account of the 
payee under paragraph (c)(3) of this 
section; 

(B) The payee subsequently acquires 
the instrument from the broker 
through the same account; and 

(C) The acquisition of the instrument 
occurs after the close of the 30th busi-
ness day after the date that the broker 
receives the notice (or on any earlier 
date that the broker may begin apply-
ing this paragraph (c)(2) after receipt 

of the notice described in paragraph 
(c)(1) of this section). 

(ii) Transfer out of street name. For 
purposes of this paragraph (c)(2), an ac-
quisition includes a transfer of an in-
strument out of street name into the 
name of the registered owner (i.e., the 
payee). 

(iii) Method of providing notice. A 
broker must provide the notice re-
quired under this paragraph (c)(2) to 
the payor of the instrument with the 
transfer instructions for the acquisi-
tion. See § 31.3406(d)–4(a)(2). 

(iv) Termination of obligation to pro-
vide information. The obligation of a 
broker to provide notice to payors 
under this paragraph (c)(2) terminates 
simultaneously with the termination 
of the broker’s obligation to withhold 
(in its capacity as payor) due to noti-
fied payee underreporting on report-
able interest or dividends made with 
respect to the account. 

(3) Payor identification of accounts of 
the payee subject to backup withholding 
due to notified payee underreporting—(i) 
In general—(A) Notice from the Internal 
Revenue Service. If a payor receives a 
notice from the Internal Revenue Serv-
ice under paragraph (c)(1) of this sec-
tion, the payor must identify, exer-
cising reasonable care, all accounts 
using the same taxpayer identification 
number for information reporting pur-
poses as the one provided in the notice. 
The notice may provide, however, that 
the payor need only identify the ac-
count or accounts corresponding to any 
account number or designation and re-
lated taxpayer identification number 
used for information reporting pur-
poses as that listed on the notice. 

(B) Notice from a broker. If a payor re-
ceives a notice from a broker under 
paragraphs (c) (1) and (2) of this sec-
tion, the payor is not required to iden-
tify any account other than the ac-
count identified in the notice. 

(ii) Exercise of reasonable care. If an 
account identified pursuant to para-
graph (c)(3)(i)(A) of this section con-
tains a customer identifier that can be 
used to retrieve systemically any other 
accounts that use the same taxpayer 
identification number for information 
reporting purposes, the payor must 
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identify all accounts that can be so re-
trieved. Otherwise, a payor is consid-
ered to exercise reasonable care in 
identifying accounts subject to with-
holding under section 3406(a)(1)(C) if 
the payor searches any computer or 
other recordkeeping system for the re-
gion, division, or branch that serves 
the geographic area in which the pay-
ee’s mailing address is located and that 
was established (or is maintained) to 
reflect reportable interest or dividend 
payments. 

(iii) Newly opened accounts. (A) In 
general, a new account is not subject 
to withholding under section 
3406(a)(1)(C) if the payee provides to 
the payor a Form W–9 (or other accept-
able substitute) on which the payor 
may reasonably rely (within the mean-
ing of § 31.3406(h)–3(e)(2) without regard 
to § 31.3406(h)–3(e)(2)(v)), unless the 
payor has actual knowledge (within the 
meaning of paragraph (c)(3)(iii)(B) of 
this section) that the statements made 
on the form are not true. 

(B) For purposes of paragraph 
(c)(3)(iii)(A) of this section, a payor is 
considered to have actual knowledge 
that a payee’s statement that the 
payee is not subject to withholding 
under section 3406(a)(1)(C) is not true 
if— 

(1) The employee or individual agent 
of the payor who receives the payee’s 
certification knows that the statement 
is not true; 

(2) In conducting the investigation, if 
any, required by paragraph (c)(3)(iii)(C) 
of this section, the payor identifies any 
other accounts of the payee that are al-
ready subject to withholding under sec-
tion 3406(a)(1)(C); or 

(3) In the course of processing the 
certification or in administering an ac-
count to which a certification relates, 
the payor discovers that the payor was 
previously notified by the Internal 
Revenue Service that the payee is sub-
ject to withholding under section 
3406(a)(1)(C) and no notice was received 
to stop withholding pursuant to sec-
tion 3406(c)(3) prior to the time of the 
discovery. 

(C) Except as provided in this para-
graph (c)(3)(iii)(C), a payor is not re-
quired to investigate whether the 
statements made on the Form W–9 de-
scribed in paragraph (c)(3)(iii)(A) of 

this section are true. If, however, in 
opening a new account, the payor relies 
on the same Form W–9 (or appropriate 
substitute) that it relied on previously 
in opening another account, the payor 
must investigate whether any such ex-
isting account is subject to with-
holding under section 3406(a)(1)(C). 
Similarly, if the payor utilizes a uni-
versal account system described in the 
first sentence of paragraph (c)(3)(ii) of 
this section, and in opening a new ac-
count the payor searches its records to 
determine whether the new account 
should be identified under an existing 
identifier (because the payee has exist-
ing accounts with the payor), the payor 
must investigate whether any existing 
accounts identified with the same iden-
tifier are subject to withholding under 
section 3406(a)(1)(C). 

(d) Notice from payors of backup with-
holding due to notified payee under-
reporting—(1) In general. If a payor re-
ceives notice from the Internal Rev-
enue Service or a broker under para-
graph (c)(1) of this section and is re-
quired to identify an account under 
paragraph (c)(3) of this section as an 
account of the payee, the payor must 
notify the payee in accordance with 
paragraph (d)(2) of this section that 
withholding due to notified payee 
underreporting has started. 

(2) Procedures. The payor must send 
the notice required by paragraph (d)(1) 
of this section to the payee no later 
than 15 days after the date that the 
payor makes the first payment subject 
to withholding due to notified payee 
underreporting. The payor must send 
the notice by first-class mail to the 
payee at the payee’s last known ad-
dress. The notice to the payee required 
by paragraph (d)(1) of this section must 
state— 

(i) That the Internal Revenue Service 
has given notice that the payee has 
underreported reportable interest or 
dividends; 

(ii) That, as a result of the under-
reporting, the payor is required under 
section 3406(a)(1)(C) of the Internal 
Revenue Code to withhold 31 percent of 
reportable interest or dividend pay-
ments made to the payee; 

(iii) The date that the payor started 
(or plans to start) withholding due to 
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notified payee underreporting under 
section 3406(a)(1)(C); 

(iv) The account number or numbers 
that are subject to withholding due to 
notified payee underreporting; 

(v) That the payee must obtain a de-
termination from the Internal Revenue 
Service in order to stop the with-
holding due to notified payee under-
reporting; and 

(vi) That while the payee is subject 
to withholding due to notified payee 
underreporting, the payee may not cer-
tify to a payor making reportable in-
terest or dividend payments (or to a 
broker acquiring a readily tradable in-
strument for the payee) that the payee 
is not subject to withholding due to no-
tified underreporting. 

(e) Period during which backup with-
holding is required—(1) In general. If a 
payor receives notice from the Internal 
Revenue Service or a broker under 
paragraph (c)(1) of this section, the 
payor must impose withholding under 
section 3406(a)(1)(C) on all reportable 
interest or dividend payments with re-
spect to any account of the payee re-
quired to be identified under paragraph 
(c)(3) of this section made after the 
close of the 30th business day after the 
day on which the payor receives that 
notice and before the stop date (as de-
scribed in paragraph (e)(2) of this sec-
tion). A payor may choose to start 
withholding under this paragraph (e)(1) 
at any time during the 30-business-day 
period described in the preceding sen-
tence. 

(2) Stop withholding—(i) When no 
underreporting exists or undue hardship 
exists—(A) Stop date. In the case of a de-
termination under paragraph (g)(3) (i) 
or (iii) of this section that no under-
reporting exists or that an undue hard-
ship exists, the stop date is the day 
that is 30 days after the earlier of— 

(1) The date on which the payor re-
ceives written notification from the In-
ternal Revenue Service under para-
graph (g) of this section that with-
holding is to stop; or 

(2) The date on which the payor re-
ceives a copy of the written certifi-
cation provided to the payee by the In-
ternal Revenue Service under para-
graph (g) of this section that with-
holding is to stop. 

(B) Acceleration of stop date. A payor 
may choose to stop withholding at any 
time during the 30-day period described 
in paragraph (e)(2)(i)(A) of this section. 

(ii) When underreporting is corrected or 
bona fide dispute exists. In the case of a 
determination under paragraph (g)(3) 
(ii) or (iv) of this section that the 
underreporting has been corrected or 
that a bona fide dispute exists, the stop 
date occurs on the first day of January 
(immediately following a period of at 
least twelve months ending on October 
15 of any calendar year in which the de-
termination has been made) or if later, 
the stop date determined under para-
graph (e)(2)(i) of this section. 

(3) Dormant accounts. The require-
ment that a payor withhold under this 
paragraph (e) on reportable interest or 
dividend payments made with respect 
to an account terminates no later than 
the close of the third calendar year 
ending after the later of— 

(i) The date that the most recent re-
portable interest or dividend payment 
was made with respect to that account; 
or 

(ii) The date that the payor received 
notice under paragraph (c)(1) of this 
section. 

(f) Notice to payees from the Internal 
Revenue Service—(1) Notice period. After 
the Internal Revenue Service deter-
mines under paragraph (b)(2) of this 
section that payee underreporting ex-
ists, the Internal Revenue Service will 
mail to the payee at least four notices 
over a period of at least 120 days (the 
notice period) before payors will be no-
tified under paragraph (c)(1) of this sec-
tion that the payee is subject to with-
holding due to notified payee under-
reporting. The notices may be accom-
panied by, or incorporated in, other no-
tices provided to the payee by the In-
ternal Revenue Service. 

(2) Payee subject to backup with-
holding. After the Internal Revenue 
Service provides the notices described 
in paragraph (f)(1) of this section, the 
Internal Revenue Service will send no-
tices to payors under paragraph (c)(1) 
of this section unless— 

(i) A payee obtains a determination 
under paragraph (g) of this section; or 

(ii) In the case of a payee who has 
filed a tax return, the Internal Revenue 
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Service has not assessed the deficiency 
attributable to the underreporting. 

(3) Disclosure of names of payors and 
brokers. Pursuant to section 3406(c)(5) 
the Internal Revenue Service may re-
quire a payee subject to withholding 
due to notified payee underreporting to 
disclose the names of all the payee’s 
payors of reportable interest or divi-
dend payments and the names of all of 
the brokers with whom the payee has 
accounts which may involve reportable 
interest or dividend payments. To the 
extent required in the request from the 
Internal Revenue Service, the payee 
must also provide the payee’s account 
numbers and other information nec-
essary to identify the payee’s accounts. 

(4) Backup withholding certification. 
After a payee receives a final notice 
from the Internal Revenue Service 
under paragraph (f)(1) of this section, 
the payee is not permitted to certify to 
any payor or broker, under penalties of 
perjury, that the payee is not subject 
to withholding under section 
3406(a)(1)(C), until the payee receives 
the certification from the Internal 
Revenue Service under paragraph (g) of 
this section advising the payee that 
the payee is no longer subject to with-
holding under section 3406(a)(1)(C). A 
final notice will contain the informa-
tion described in this paragraph (f)(4). 
See sections 6682 and 7205(b) for civil 
and criminal penalties for making a 
false certification. 

(g) Determination by the Internal Rev-
enue Service that backup withholding 
should not start or should be stopped—(1) 
In general. A payee may prevent with-
holding due to notified payee under-
reporting from starting, or stop the 
withholding once it has started, by re-
questing and receiving a determination 
from the Internal Revenue Service 
under one or more of the provisions of 
paragraph (g)(3) of this section. Fol-
lowing its review of a request for a de-
termination under paragraph (g)(3) of 
this section, the Internal Revenue 
Service will either make the deter-
mination or provide the payee with a 
written report informing the payee 
that the request for determination is 
being denied and the reasons for the de-
nial. If a determination is made during 
the notice period (as defined in para-
graph (f)(1) of this section), the payee 

is not subject to withholding due to no-
tified payee underreporting with re-
spect to any taxable year for which a 
determination was made. If a deter-
mination is made after the notice pe-
riod, the Internal Revenue Service will, 
at the time prescribed in paragraph 
(g)(2) of this section, provide written 
certification to a payee that with-
holding is to stop, and will notify 
payors who were contacted pursuant to 
paragraph (c)(1) of this section to stop 
withholding. A broker who (in its ca-
pacity as payor) under this paragraph 
(g)(1) receives a notice from the Inter-
nal Revenue Service or a copy of the 
certification provided to a payee by the 
Internal Revenue Service is not re-
quired to provide a corresponding no-
tice to any payors whom the broker 
has previously notified under para-
graph (c)(2) of this section. 

(2) Date notice to stop backup with-
holding will be provided—(i) Under-
reporting corrected or bona fide dispute. If 
the Internal Revenue Service makes a 
determination under paragraph (g)(3) 
(ii) or (iv) of this section during the 12- 
month period ending on October 15 of 
any calendar year (as described in 
paragraph (e)(2)(ii) of this section), the 
Internal Revenue Service will provide 
the certification and the notices de-
scribed in paragraph (g)(1) of this sec-
tion no later than December 1 of that 
calendar year. 

(ii) No underreporting or undue hard-
ship. If the Internal Revenue Service 
makes a determination under para-
graph (g)(3)(i) or (iii) of this section, 
the Internal Revenue Service will pro-
vide the notices described in paragraph 
(g)(1) of this section no later than the 
45th day after the day on which the In-
ternal Revenue Service makes its de-
termination. 

(3) Grounds for determination. The In-
ternal Revenue Service will make a de-
termination that withholding due to 
notified payee underreporting should 
not start or should stop once it has 
started if the payee— 

(i) Shows that there was no payee 
underreporting (as provided in para-
graph (g)(4) of this section) for each 
taxable year with respect to which the 
Internal Revenue Service determined 
under paragraph (b)(2) of this section 
that there was payee underreporting; 
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(ii) Corrects any payee under-
reporting (as provided in paragraph 
(g)(5) of this section) for each taxable 
year with respect to which the Internal 
Revenue Service determined under 
paragraph (b)(2) of this section that 
there was payee underreporting; 

(iii) Shows that withholding will 
cause or is causing an undue hardship 
(as defined in paragraph (g)(6) of this 
section) and that it is unlikely that the 
payee will underreport interest or divi-
dend payments again; or 

(iv) Shows that a bona fide dispute 
exists regarding whether any under-
reporting has occurred (as provided in 
paragraph (g)(7) of this section) for 
each taxable year with respect to 
which the Internal Revenue Service de-
termined under paragraph (b)(2) of this 
section that there was payee under-
reporting. 

(4) No underreporting. A payee may 
show that no underreporting of report-
able interest or dividends payments ex-
ists by presenting— 

(i) Receipts or other satisfactory doc-
umentation to the Internal Revenue 
Service showing that all taxes relating 
to the payments were reported; or 

(ii) Evidence showing that the payee 
did not have to file a return for the 
taxable year in question (e.g., because 
the payee did not make enough in-
come) or that the underreporting de-
termination was based upon a factual, 
clerical, or other error. 

(5) Correcting any payee under-
reporting—(i) Before issuance of a statu-
tory notice of deficiency. Before a statu-
tory notice of deficiency is issued to a 
payee pursuant to section 6212, the 
payee may correct underreporting— 

(A) By filing a return if one was not 
previously filed and including the unre-
ported interest and dividends thereon; 

(B) By filing an amended return in 
the event a return was filed and includ-
ing the unreported interest and divi-
dends thereon; or 

(C) By consenting to the additional 
assessment according to applicable no-
tices and forms sent to the payee by 
the Internal Revenue Service with re-
spect to the underreporting, and pay-
ing taxes, penalties, and interest due 
with respect to any underreported in-
terest or dividend payments. 

(ii) After issuance of a statutory notice 
of deficiency. After a statutory notice 
of deficiency is issued to a payee— 

(A) The payee may correct under-
reporting at any time, by filing a re-
turn if one was not previously filed and 
paying the entire deficiency and any 
other taxes including penalties and in-
terest attributable to any payee under-
reporting of interest or dividend pay-
ments; or 

(B) The payee may correct under-
reporting after the mailing of the stat-
utory notice of deficiency but before 
the expiration of the 90-day or 150-day 
period described in section 6213(a) or, if 
a petition is filed with the United 
States Tax Court, before the decision 
of the Tax Court is final, by making a 
remittance to the Internal Revenue 
Service of the amounts described in 
paragraph (g)(5)(ii)(A) of this section. 
The payee must specifically designate 
in writing that the remittance is a de-
posit in the nature of a cash bond. 

(iii) Special rules. For purposes of 
paragraph (g)(5)(ii) of this section, the 
payee will not be deemed to have cor-
rected the payee underreporting under 
paragraph (g)(5)(ii)(B) of this section 
after the remittance is returned to the 
payee in the manner described in any 
applicable administrative procedure. 
For further guidance on a deposit in 
the nature of a cash bond, see subpara-
graph 2 of section 4.01 of Rev. Proc. 84– 
58 (1984–2 C.B. 501). (See § 601.601(d)(2) of 
this chapter.) Once the remittance is 
returned to the payee, the rules of this 
section will apply. If the Internal Rev-
enue Service previously contacted 
payors of the payee to start with-
holding with respect to the notified 
payee underreporting, however, the In-
ternal Revenue Service will recontact 
those payors to start withholding 
under paragraph (c)(1) of this section 
with respect to the payee under-
reporting without regard to paragraph 
(f) of this section. 

(6) Undue hardship—(i) In general. A 
determination of undue hardship will 
be based on the overall impact to the 
payee of having reportable interest or 
dividend payments withheld at a 31 
percent rate under section 3406. In ad-
dition, a determination of undue hard-
ship will be made only if the Internal 
Revenue Service concludes that it is 
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unlikely that any payee under-
reporting will occur again. 

(ii) Factors. Factors that will be con-
sidered in determining whether with-
holding causes undue hardship include, 
but are not limited to, the following— 

(A) Whether estimated tax payments, 
and other credits for current tax liabil-
ities, or amounts withheld on employee 
wages or pensions, in addition to with-
holding under section 3406, would cause 
significant overwithholding; 

(B) The payee’s health, including the 
payee’s ability to pay foreseeable med-
ical expenses; 

(C) The extent of the payee’s reliance 
on interest and dividend payments to 
meet necessary living expenses and the 
existence, if any, of other sources of in-
come; 

(D) Whether other income of the 
payee is limited or fixed 

(e.g., social security, pension, and un-
earned income); 

(E) The payee’s ability to sell or liq-
uidate stocks, bonds, bank accounts, 
trust accounts, or other assets, and the 
consequences of doing so; 

(F) Whether the payee reported and 
timely paid the most recent year’s tax 
liability, including interest and divi-
dend income; and 

(G) Whether the payee has filed a 
bankruptcy petition with the United 
States Bankruptcy Court. 

(7) Bona fide dispute. The Internal 
Revenue Service may make a deter-
mination under this paragraph (g)(7) if 
there is a dispute between the payee 
and the Internal Revenue Service on a 
question of fact or law that is material 
to a determination under paragraph 
(g)(3)(i) of this section and, based upon 
all the facts and circumstances, the In-
ternal Revenue Service finds that the 
dispute is asserted in good faith by the 
payee and there is a reasonable basis 
for the payee’s position. 

(h) Payees filing a joint return—(1) In 
general. For purposes of this section, if 
payee underreporting is found to exist 
with respect to a joint return, then the 
provisions of this section apply to both 
payees (i.e., the husband and wife). As 
a result, both payees are subject to 
withholding on accounts in their indi-
vidual names as well as accounts in 
their joint names. Either or both pay-
ees may satisfy the criteria for a deter-

mination that no payee underreporting 
exists, that the underreporting has 
been corrected, or that a bona fide dis-
pute exists (as provided in paragraph 
(g)(3) (i), (ii), or (iv) of this section). 
Both payees, however, must satisfy the 
criteria for a determination that with-
holding will cause or is causing undue 
hardship (as provided in paragraph 
(g)(3)(iii) of this section). 

(2) Exceptions—(i) Innocent spouse. A 
spouse who files a joint return may ob-
tain a determination that withholding 
should stop or not start with respect to 
payments made to his or her individual 
accounts, if the spouse shows that— 

(A) He or she did not underreport in-
come because he or she is a spouse de-
scribed in section 6013(e), i.e., innocent 
spouse; or 

(B) There is a bona fide dispute re-
garding whether he or she is an inno-
cent spouse and hence did not under-
report income. 

(ii) Divorced or legally separated payee. 
A payee who, at the time of the request 
for a determination under paragraph 
(g) of this section, is divorced or sepa-
rated under State law may obtain a de-
termination that undue hardship exists 
(or would exist) under paragraph 
(g)(3)(iii) of this section with respect to 
reportable interest or dividend pay-
ments made to his or her individual ac-
counts if the divorced or legally sepa-
rated payee satisfies the criteria for a 
determination under paragraph (g)(6) of 
this section. 

(i) [Reserved] 
(j) Penalties. For the application of 

penalties related to this section, see 
sections 6682 and 7205(b). 

[T.D. 8637, 60 FR 66119, Dec. 21, 1995] 

§ 31.3406(d)–1 Manner required for fur-
nishing a taxpayer identification 
number. 

(a) Requirement to backup withhold. 
Withholding under section 3406(a)(1)(A) 
applies to a reportable payment (as de-
fined in section 3406(b)) if the payee 
does not furnish the payee’s taxpayer 
identification number to the payor in 
the manner required by this section. 
The period for which withholding is re-
quired is described in § 31.3406(e)–1(b). 
See § 31.3406(d)–3(a) and (b) for special 
rules when an account is established 
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directly with, or an instrument is ac-
quired directly from, the payor by elec-
tronic transmission or by mail, or an 
instrument is sold through a broker by 
electronic transmission or by mail. See 
§ 31.3406(d)–4 for special rules applicable 
to readily tradable instruments ac-
quired through a broker. See 
§ 31.3406(h)–3(e) for the rules on when a 
payor may rely on a Form W–9. See 
also § 31.3406(g)–3 for rules regarding a 
payee awaiting receipt of a taxpayer 
identification number. See the applica-
ble information reporting sections and 
section 6109 and the regulations there-
under to determine whose taxpayer 
identification number should be pro-
vided. 

(b) Reportable interest or dividend ac-
count—(1) Manner required for furnishing 
a taxpayer identification number with re-
spect to a pre-1984 account or instrument. 
A payee must furnish the payee’s tax-
payer identification number to the 
payor with respect to any obligation, 
deposit, certificate, share, membership, 
contract, investment, account, or other 
relationship or instrument established 
or acquired on or before December 31, 
1983 (a pre-1984 account) and with re-
spect to which the payor makes a re-
portable interest or dividend payment 
(as defined in section 3406(b)(2)). The 
manner of determining whether an ac-
count or an instrument is a pre-1984 ac-
count is described in paragraph (b)(2) of 
this section. The payee of a pre-1984 ac-
count may furnish the payee’s tax-
payer identification number to the 
payor orally or in writing. The payee is 
not required to certify under penalties 
of perjury that the taxpayer identifica-
tion number is correct. 

(2) Determination of pre-1984 account or 
instrument—(i) In general. An account 
that is in existence before January 1, 
1984, will be considered a pre-1984 ac-
count, regardless of whether additional 
deposits are made to the account on or 
after January 1, 1984. An account estab-
lished as an expansion of a credit union 
prime account in existence prior to 
January 1, 1984, constitutes a pre-1984 
account. If funds taken from one ac-
count in existence prior to January 1, 
1984, are used to create a new account 
on or after that date, however, the new 
account does not constitute a pre-1984 
account except as provided in the pre-

ceding sentence. An instrument ac-
quired prior to January 1, 1984, is a pre- 
1984 account. Regardless of when an in-
strument was acquired, if it is nego-
tiated in a window transaction as de-
fined in § 31.3406(b)(2)–3(b), it is treated 
as an instrument acquired after De-
cember 31, 1983. An obligation in bearer 
form and subject to reporting under 
section 6045, whenever acquired, is not 
a pre-1984 account. Any instrument, 
whenever acquired, that is held in a 
brokerage account is considered a pre- 
1984 account if the brokerage account 
is not a post-1983 brokerage account (as 
described in paragraph (c)(1)(ii) of this 
section). If shares of a corporation are 
held before January 1, 1984 (or consid-
ered held before that date by operation 
of this paragraph (b)(2)), and additional 
shares are acquired by the holder, irre-
spective of whether the shares are re-
ceived by reason of a stock dividend, 
investing new cash, or otherwise, the 
new shares, in the discretion of the 
payor, may be considered a pre-1984 ac-
count. In the case of a qualified em-
ployee trust that distributes instru-
ments in kind, any instrument distrib-
uted from the trust is considered a pre- 
1984 account with respect to employees 
who were participants in the trust be-
fore 1984. Similarly, when a payor of-
fers participants in a plan the oppor-
tunity to purchase stock of the payor 
after a specified time, using the money 
that the payee invested during that pe-
riod of time, the stock so purchased 
after December 31, 1983, is considered a 
pre-1984 account with respect to par-
ticipants in the plan who either owned 
shares or invested money in the plan 
before January 1, 1984. 

(ii) Account or instrument automati-
cally acquired on the maturity or termi-
nation of an account. When an account 
is opened, or an instrument is acquired, 
automatically on the maturity or ter-
mination of an account that was in ex-
istence or an instrument that was held 
before January 1, 1984 (or considered to 
have been in existence or held before 
that date by operation of this para-
graph (b)(2)(ii)), without the participa-
tion of the payee, the new account or 
instrument, in the discretion of the 
payor, may be considered a pre-1984 ac-
count. For purposes of the preceding 
sentence, a payee is not considered to 
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have participated in the acquisition of 
the new account or instrument solely 
because the payee failed to exercise a 
right to withdraw funds at the matu-
rity or termination of the old account 
or instrument. 

(iii) Insurance policies. In the case of 
insurance policies in effect on Decem-
ber 31, 1983, the election of a dividend 
accumulation option pursuant to which 
interest is paid (as defined in § 1.6049– 
5(a)(4) of this chapter), or the creation 
of an account in which proceeds of a 
policy are held for the policy bene-
ficiary, may, in the payor’s discretion, 
be treated as a pre-1984 account. 

(iv) Acquisitions of accounts and in-
struments—(A) Pre-1984 or post-1983 sta-
tus known. If a payor acquires accounts 
or instruments of another payor (in-
cluding through a tax-free reorganiza-
tion under section 368), the acquiring 
payor must treat the persons specified 
in this paragraph (b)(2)(iv)(A) as having 
the same requirement to furnish a tax-
payer identification number in the 
manner required under this paragraph 
(b) to the acquiring payor for informa-
tion reporting, withholding, and re-
lated tax provisions as existed with re-
spect to the payor whose accounts or 
instruments were acquired. Persons 
specified in this paragraph (b)(2)(iv)(A) 
are persons who held accounts or in-
struments in the other payor imme-
diately before the acquisition and who 
receive an account or instrument in 
the acquiring payor immediately after 
the acquisition. 

(B) Pre-1984 or post-1983 status un-
known. If the acquiring payor, as de-
scribed in paragraph (b)(2)(iv)(A) of 
this section, is unable to identify from 
the business records of the other payor 
whether any or all of the accounts or 
instruments of the persons specified in 
paragraph (b)(2)(iv)(A) of this section 
are pre-1984 (or post-1983) accounts or 
instruments, then the acquiring payor 
may treat these unidentified accounts 
or instruments as pre-1984 accounts or 
instruments. 

(C) Cross reference. See § 31.3406(g)–2(g) 
for the limited exception from with-
holding under section 3406(a)(1)(A) on 
accounts or instruments described in 
paragraphs (b)(2)(iv) (A) and (B) of this 
section for which the payor does not 
have a taxpayer identification number. 

(3) Manner required for furnishing a 
taxpayer identification number with re-
spect to an account or instrument that is 
not a pre-1984 account. A payee who re-
ceives reportable interest or dividend 
payments (as defined in section 
3406(b)(2)) from a payor must certify 
under penalties of perjury that the tax-
payer identification number the payee 
furnishes to the payor is the payee’s 
correct taxpayer identification num-
ber. The payee must make the certifi-
cation only with respect to an account 
or instrument that is not a pre-1984 ac-
count (as described in paragraph (b)(2) 
of this section). See § 31.3406(h)–3 for a 
description of the certificate on which 
the certification must be made. See 
§ 31.3406(d)–2 for the requirement that 
the payee must certify under penalties 
of perjury that the payee is not subject 
to withholding due to notified payee 
underreporting. See § 31.3406(d)–3(a) 
with respect to an account established 
directly with, or an instrument ac-
quired directly from, the payor by elec-
tronic transmission or by mail. See 
§ 31.3406(d)–4 for the rules applicable to 
readily tradable instruments acquired 
through a broker. 

(4) Special rule with respect to the ac-
quisition of a readily tradable instrument 
in a transaction between certain parties 
acting without the assistance of a broker. 
If a payee, at any time, acquires a 
readily tradable instrument without 
the assistance of a broker, and no 
party to the acquisition is a broker or 
an agent of the payor, the payee must 
furnish the payee’s taxpayer identifica-
tion number to the payor prior to the 
time reportable payments are made on 
the instrument. The payee is not re-
quired to certify under penalties of per-
jury that the number is correct. See 
§ 31.3406(d)–2 for the rule that a payee is 
not subject to withholding due to noti-
fied payee underreporting with respect 
to a readily tradable instrument ac-
quired in the manner described in this 
paragraph (b)(4). A broker is considered 
to provide assistance in the acquisition 
of an instrument if the person effecting 
the acquisition would be required to 
make an information return under sec-
tion 6045 if such person were to sell the 
instrument. See § 31.3406(d)–4 for rules 
relating to an acquisition of a readily 
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tradable instrument when a broker is 
involved. 

(c) Brokerage account—(1) Manner re-
quired for furnishing a taxpayer identi-
fication number with respect to a broker-
age relationship that is not a post-1983 
brokerage account—(i) In general. With 
respect to any instrument, investment, 
or deposit made through a brokerage 
account that is not a post-1983 broker-
age account, a payee must furnish the 
payee’s taxpayer identification number 
to the broker either orally or in writ-
ing. The payee is not required to cer-
tify under penalties of perjury that the 
taxpayer identification number is cor-
rect. See paragraph (b)(2)(i) of this sec-
tion for the rule that any instrument, 
whenever acquired, that is held in a 
brokerage account that is not a post- 
1983 brokerage account, is considered 
held in an account that is not a post- 
1983 brokerage account. For example, 
in 1983 a payee established and ac-
quired a readily tradable instrument 
from a brokerage account; no activity 
took place through that account until 
the payee purchased a readily tradable 
instrument in 1995. That readily 
tradable instrument is not held in a 
post-1983 brokerage account; therefore, 
the payee need not certify under pen-
alties of perjury that the payee’s tax-
payer identification number is correct. 

(ii) Definition of a brokerage account 
that is not a post-1983 brokerage account. 
A brokerage account that was estab-
lished by a payee before January 1, 
1984, through which during 1983 the 
broker either bought or sold securities 
for the payee or held securities on be-
half of the payee as a nominee (i.e., in 
street name), is an account that is not 
a post-1983 brokerage account. 

(2) Manner required for furnishing a 
taxpayer identification number with re-
spect to a post-1983 brokerage account— 
(i) In general. With respect to a post- 
1983 brokerage account, the payee must 
furnish the payee’s taxpayer identifica-
tion number to the broker and certify 
under penalties of perjury that the tax-
payer identification number furnished 
is correct, except as provided in 
§ 31.3406(d)–3(b). 

(ii) Definition of a post-1983 brokerage 
account. A brokerage account estab-
lished after December 31, 1983 (or before 
January 1, 1984, through which during 

1983 the broker neither bought nor sold 
securities nor held securities on behalf 
of the payee as a nominee (i.e., in 
street name)), is a post-1983 brokerage 
account. 

(d) Rents, commissions, nonemployee 
compensation, certain fishing boat opera-
tors, and payment card and third party 
network transactions, etc.—Manner re-
quired for furnishing a taxpayer identi-
fication number. For accounts, con-
tracts, or relationships subject to in-
formation reporting under section 6041 
(relating to information reporting at 
source on rents, royalties, salaries, 
etc.), section 6041A(a) (relating to in-
formation reporting of payments for 
nonemployee services), section 6050A 
(relating to information reporting by 
certain fishing boat operators), section 
6050N (relating to information report-
ing of payments of royalties), or sec-
tion 6050W (relating to information re-
porting for payment card and third 
party network transactions), the payee 
must furnish the payee’s taxpayer 
identification number to the payor ei-
ther orally or in writing. Except as 
provided in § 31.3406(d)–5, the payee is 
not required to certify under penalties 
of perjury that the taxpayer identifica-
tion number is correct regardless of 
when the account, contract, or rela-
tionship is established. 

[T.D. 8637, 60 FR 66123, Dec. 21, 1995, as 
amended by T.D. 9496, 75 FR 49835, Aug. 16, 
2010] 

§ 31.3406(d)–2 Payee certification fail-
ure. 

(a) Requirement to backup withhold. 
Withholding under section 3406(a)(1)(D) 
applies to a reportable interest or divi-
dend payment (as defined in section 
3406(b)(2)) if, and only if, the payee fails 
to certify to the payor, under penalties 
of perjury, that the payee is not sub-
ject to withholding due to notified 
payee underreporting under section 
3406(a)(1)(C). The period for which with-
holding applies is described in 
§ 31.3406(e)–1(e). See § 31.3406(d)–3(a) for 
special rules when an account is estab-
lished directly with, or an instrument 
is acquired directly from, the payor by 
electronic transmission or by mail. See 
§ 31.3406(c)–1(c)(3)(iv) for rules with re-
spect to a payor’s reliance on a payee 
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certification for a new account fol-
lowing notified payee underreporting. 
See § 31.3406(d)–4 for special rules relat-
ing to the acquisition of a readily 
tradable instrument through a broker. 
The certificate on which the certifi-
cation should be made is described in 
§ 31.3406(h)–3. 

(b) Exceptions. Withholding under sec-
tion 3406(a)(1)(D) and paragraph (a) of 
this section does not apply to report-
able interest or dividend payments (as 
defined in section 3406(b)(2)) made— 

(1) With respect to a pre-1984 account 
(as defined in § 31.3406(d)–1(b)(1)); 

(2) In a window transaction (as de-
fined in § 31.3406(b)(2)–3(b)); 

(3) With respect to a readily tradable 
instrument described in § 31.3406(d)– 
1(b)(2)(iv) or § 31.3406(d)–4(a)(3); or 

(4) During the period and with re-
spect to an account or readily tradable 
instrument described in § 31.3406(d)–3. 

[T.D. 8637, 60 FR 66125, Dec. 21, 1995] 

§ 31.3406(d)–3 Special 30-day rules for 
certain reportable payments. 

(a) Accounts or readily tradable instru-
ments acquired directly from the payor 
(including a broker who holds an instru-
ment in street name) by electronic trans-
mission or by mail. In the case of an ac-
count established directly with, or a 
readily tradable instrument acquired 
directly from, the payor by means of 
electronic transmission (i.e., telephone 
or wire instruction) or by mail, the 
payor may permit the payee to furnish 
the certifications required in 
§ 31.3406(d)–1(b)(3) (relating to certifi-
cation that the payee’s taxpayer iden-
tification number is correct) and 
§ 31.3406(d)–2 (relating to certification 
of notified payee underreporting) with-
in 30 days after the establishment or 
acquisition without subjecting the ac-
count to withholding during the 30 
days. The preceding sentence applies 
only if the payee furnishes a taxpayer 
identification number to the payor at 
the time of the establishment or acqui-
sition, and the payee does not with-
draw more than 69 percent of a report-
able interest or dividend payment be-
fore the certifications are received 
within the 30 days. If the payee does 
not provide the required certifications 
within 30 days of the establishment or 
acquisition, the payor must withhold 

31 percent of any reportable interest or 
dividend payments made to the ac-
count after its acquisition. For pur-
poses of this section, an account or in-
strument is considered acquired di-
rectly from the payor if the instrument 
was acquired by the payee without the 
assistance of a broker or the instru-
ment was acquired directly from a 
broker who holds the instrument as 
nominee for the payee (i.e., in street 
name) and who is considered a payor 
under § 31.3406(a)–2. For payments made 
after December 31, 1998, see § 1.6049– 
5(d)(2)(ii) of this chapter for the appli-
cation of a 90-day grace period in lieu 
of the 30-day grace period described in 
this paragraph (a) if, at the beginning 
of the 90-day grace period, certain con-
ditions are satisfied. If the grace period 
provisions of § 1.6049–5(d)(2)(ii) or 
§ 1.1441–1(b)(3)(iv) of this chapter are ap-
plied with respect to a new account, 
the grace period provisions of this 
paragraph (a) shall not apply to that 
account. 

(b) Sale of an instrument for a customer 
by electronic transmission or by mail. The 
special rules set forth in paragraph (a) 
of this section apply comparably with 
respect to certification of the taxpayer 
identification number for the sale of an 
instrument under section 6045 (as de-
scribed in § 31.3406(b)(3)–2) through a 
post-1983 brokerage account (as de-
scribed in § 31.3406(d)–1(c)(2)) for a cus-
tomer by electronic transmission or by 
mail. However, the 30-day rules may 
apply only if the payee furnishes the 
payee’s taxpayer identification number 
before the sale occurs. For purposes of 
applying the 30-day rules under this 
paragraph (b), a payee’s reinvestment 
of the gross proceeds of the sale into 
other instruments constitutes a with-
drawal. 

(c) Application to foreign payees. The 
rules of paragraphs (a) and (b) of this 
section also apply to a payee from 
whom the payor is required to obtain a 
Form W–8 (or an acceptable substitute) 
or other evidence of foreign status 
(pursuant to relevant regulations 
under an applicable Internal Revenue 
Code section without regard to the re-
quirement to furnish a taxpayer identi-
fying number, and the certifications 
described in §§ 31.3406(d)–1(b)(3) and 
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31.3406(d)–2), provided the payee rep-
resents orally or otherwise, before or 
at the time of the acquisition or sale of 
the instrument or the establishment of 
the account, that the payee is not a 
United States citizen or resident. The 
30-day rules described in paragraph (a) 
or (b) of this section may apply only if 
the payee does not qualify for, or the 
payor does not apply, the 90-day grace 
period described in § 1.6049–5(d)(2)(ii) or 
§ 1.1441–1(b)(3)(iv) of this chapter. 

[T.D. 8637, 60 FR 66125, Dec. 21, 1995, as 
amended by T.D. 8734, 62 FR 53493, Oct. 14, 
1997] 

§ 31.3406(d)–4 Special rules for readily 
tradable instruments acquired 
through a broker. 

(a) Readily tradable instruments ac-
quired through post-1983 brokerage ac-
counts with a broker who is not a payor— 
(1) In general. If a readily tradable in-
strument is acquired through a post- 
1983 brokerage account (as defined in 
§ 31.3406(d)–1(c)(2)) and the broker is not 
a broker holding a security (including 
stock) for a customer in street name, 
the broker must— 

(i) Obtain once with respect to each 
account the certifications described in 
§ 31.3406(d)–2(a) and § 31.3406(d)–1(b)(3) 
and (c)(2) from the payee (relating to 
certification regarding payee under-
reporting and taxpayer identification 
number, respectively); 

(ii) Furnish the payee’s taxpayer 
identification number to the payor; 
and 

(iii) Notify the payor to impose with-
holding if the payee fails to make ei-
ther of the required certifications to 
the broker or if the broker has been no-
tified by the Internal Revenue Service 
before the acquisition of the instru-
ment that the payee is subject to with-
holding due to notified payee under-
reporting under section 3406(a)(1)(C) or 
that the payee is subject to with-
holding because the payee’s taxpayer 
identification number is incorrect 
under section 3406(a)(1)(B) (as described 
in § 31.3406(d)–5). 

(2) Additional requirements. The 
broker must give the information re-
quired by paragraphs (a)(1) (ii) and (iii) 
of this section to the payor with the 
transfer instructions for the acquisi-
tion (including account registration in-

structions transmitted by a broker in 
the case of acquisitions of shares in a 
mutual fund). A notice including the 
information described in paragraph 
(b)(1) of this section fulfills the bro-
ker’s requirement to give notice to the 
payor. Once the broker transmits the 
transfer instructions containing the in-
formation required by this section, the 
broker has no further responsibility to 
obtain a missing taxpayer identifica-
tion number or missing certification or 
to provide additional notices to the 
payee or payor with respect to the ac-
quisition of the instrument. Upon re-
ceiving the notice from a broker, the 
payor must impose withholding on the 
account pursuant to § 31.3406(a)–1. 

(3) Transactions entered into through a 
brokerage account that is not a post-1983 
brokerage account. If a broker acquires 
readily tradable instruments for a 
payee through an account (with the 
broker) that is not a post-1983 broker-
age account (as defined in § 31.3406(d)– 
1(c)(1)), and the broker is not the payor 
of the instruments, the broker must 
furnish the payee’s taxpayer identifica-
tion number to the payor. In addition, 
if the broker has been notified by the 
Internal Revenue Service that the 
payee is subject to withholding under 
section 3406 either because of an incor-
rect taxpayer identification number or 
due to notified payee underreporting as 
described in section 3406(a)(1) (B) or 
(C), respectively, the broker must no-
tify the payor of the instrument to im-
pose withholding with respect to that 
payee and transmit the information in 
the manner described in this paragraph 
(a). After a payor receives a notice 
from a broker pursuant to section 
3406(d)(2)(B) and this paragraph (a), the 
payor must impose withholding on any 
accounts of the payee paying report-
able interest or dividends as defined in 
section 3406(b)(2) in accordance with 
§ 31.3406(a)–1. 

(4) Payor must notify payee—(i) Failure 
to provide certifications. If a payor is no-
tified by a broker, as required in para-
graph (a)(1) of this section, that a 
payee is subject to withholding because 
the payee failed to provide the certifi-
cations, as described in § 31.3406(d)–2(a) 
and § 31.3406(d)–1(b)(3) and (c)(2), and 
the payor has not received the certifi-
cations from the payee, then the payor 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00324 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



315 

Internal Revenue Service, Treasury § 31.3406(d)–4 

must notify the payee that withholding 
has started (or will start) no later than 
15 days after the payor makes the first 
payment to the payee that is subject to 
withholding under section 3406. A no-
tice that contains the information de-
scribed in paragraph (b)(2) of this sec-
tion satisfies the payor’s requirement 
to give notice to the payee. If the 
broker notifies the payor that the 
payee failed to make a required certifi-
cation and the payor has received the 
certification from the payee, the payor 
may disregard the notice from the 
broker. 

(ii) Notified payee underreporting and 
incorrect taxpayer identification number. 
The payor must notify the payee under 
this section if the Internal Revenue 
Service or a broker notifies the payor 
to withhold either because of an incor-
rect taxpayer identification number 
under section 3406(a)(1)(B) (as described 
in § 31.3406(d)–5) or due to notified 
payee underreporting under section 
3406(a)(1)(C) (as described in § 31.3406(c)– 
1). If a payor is notified by the Internal 
Revenue Service or a broker with re-
spect to a readily tradable instrument, 
the payor may not ignore the notice 
even if the payee previously provided 
the payee’s taxpayer identification 
number under penalties of perjury to 
the payor and even if the payee cer-
tified to the payor that the payee is 
not subject to backup withholding due 
to a notified payee underreporting. See 
§ 31.3406(d)–5(c) (1) and (2) and (f)(2) for 
notice requirements under section 
3406(a)(1)(B) due to an incorrect tax-
payer identification number. See 
§ 31.3406(c)–1(c)(2) for notice require-
ments under section 3406(a)(1)(C) due to 
notified payee underreporting. 

(b) Notices—(1) Form of notice by broker 
to payor. A broker who is required 
under paragraphs (a)(1)(iii) and (2) of 
this section to notify the payor with 
respect to a readily tradable instru-
ment may notify the payor in connec-
tion with the transfer instructions by 
means of magnetic media, machine 
readable document, or any other me-
dium, provided that the notice includes 
the following information— 

(i) The payee’s name, address, and 
taxpayer identification number (if pro-
vided to the broker); and 

(ii) A statement that the payee is 
subject to withholding under section 
3406(a)(1) (A), (B), (C), or (D) of the In-
ternal Revenue Code, whichever sec-
tion applies; and 

(iii) When applicable, a statement 
that the broker was notified by the In-
ternal Revenue Service that the payee 
is subject to withholding under section 
3406(a)(1)(B) or (C). 

(2) Form of notice by payor to payee. A 
payor who is required to notify a payee 
that the payee is subject to with-
holding must provide notice that is 
substantially similar to the following— 

(i) For a notification concerning a 
failure to provide a taxpayer identi-
fication number in the required man-
ner under section 3406(a)(1)(A) or a fail-
ure to make the following certification 
described in section 3406(a)(1)(D): 

Recently, you purchased (identify security 
acquired). Because of the existence of one or 
more of the following conditions, payments 
of interest, dividends, and other reportable 
amounts that are made to you will be sub-
ject to withholding of tax at a 31 percent 
rate: (specify the condition or conditions, de-
scribed below, that are applicable) 

(1) You failed to provide a taxpayer identi-
fication number, or failed to provide this 
number under penalties of perjury, in con-
nection with the purchase of the acquired se-
curity. (An individual’s taxpayer identifica-
tion number is his or her social security 
number.) 

(2) You failed to certify, under penalties of 
perjury, that you are not subject to with-
holding due to notified payee underreporting 
as required under section 3406(a)(1)(D) of the 
Internal Revenue Code. 

If condition (1) applies, you may stop with-
holding by providing your taxpayer identi-
fication number on the enclosed Form W–9, 
signing the form, and returning it to us. If 
you do not have a taxpayer identification 
number, but have applied (or will soon apply) 
for one, you may so indicate on the Form W– 
9. Withholding may apply during the 60-day 
period you are waiting for your taxpayer 
identification number. You must provide us 
with your taxpayer identification number 
promptly after you receive it in order to 
avoid withholding after the end of the 60-day 
period or to stop withholding if it has al-
ready begun. Certain persons, described on 
the enclosed Form W–9, are exempt from 
withholding. Follow the instructions on that 
form if applicable to you. 

If condition (2) applies, you may stop with-
holding by certifying on the enclosed Form 
W–9 that you are not subject to withholding 
due to notified payee underreporting, signing 
the form, and returning it to us. 
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If more than one condition applies, you 
must remove all applicable conditions to 
stop withholding. 

Please address any questions concerning 
this notice to: [Insert payor identifying in-
formation]. 

(Do not address questions to the broker 
who purchased the securities for you.) 

(ii) For the form of the notice con-
cerning imposition of withholding due 
to an incorrect taxpayer identification 
number, see § 31.3406(d)–5 (d)(2) and 
(g)(2). 

(iii) For the form of the notice con-
cerning the imposition of withholding 
due to notified payee underreporting, 
see § 31.3406(c)–1(d)(2). 

(c) Payor’s reliance on information from 
broker—(1) In general. A payor of an in-
strument acquired by a payee through 
a broker may rely on the information 
that the payor receives from the 
broker pursuant to paragraphs (a) and 
(b) of this section. 

(2) Amount subject to backup with-
holding. The payor is required to with-
hold under section 3406 depending on 
the payor’s customary method of mak-
ing payment on an instrument or in-
struments owned by a payee. If it is the 
practice of a payor to combine in one 
account all readily tradable instru-
ments of the same issue owned by a 
payee and if only certain of those in-
struments are subject to withholding, 
the payor must withhold on the aggre-
gate payment made with respect to all 
the instruments in the account. Other-
wise, the payor must withhold on the 
payment made on the instrument or in-
struments with respect to which the 
payee is subject to withholding. 

[T.D. 8637, 60 FR 66125, Dec. 21, 1995; 61 FR 
11307, Mar. 20, 1996; 61 FR 12135, Mar. 25, 1996; 
T.D. 9010, 67 FR 48760, July 26, 2002] 

§ 31.3406(d)–5 Backup withholding 
when the Service or a broker noti-
fies the payor to withhold because 
the payee’s taxpayer identification 
number is incorrect. 

(a) Overview. Backup withholding 
under section 3406(a)(1)(B) applies to 
any reportable payment made with re-
spect to an account of a payee if the In-
ternal Revenue Service or a broker no-
tifies a payor under paragraph (c)(1) or 
(2) of this section that the payee’s 
name and taxpayer identification num-
ber combination (name/TIN combina-

tion) is incorrect and the payor is re-
quired under paragraph (c)(3) of this 
section to identify that account as hav-
ing the same name/TIN combination. 
After receiving a notice from the Inter-
nal Revenue Service or a broker under 
paragraph (c)(1) or (2) of this section 
and identifying an account as having 
the incorrect name/TIN combination 
under paragraph (c)(3) of this section, 
the payor must notify the payee in ac-
cordance with paragraph (d) of this sec-
tion. In addition, under paragraph (e) 
of this section, the payor must backup 
withhold on all reportable payments 
made to such account after the close of 
the 30th business day after the date 
that the payor receives the notice and 
on or before the close of the 30th cal-
endar day after the date that the payor 
receives from the payee the certifi-
cation required under paragraph (f) of 
this section. Under paragraph (g) of 
this section, if a payor receives 2 no-
tices from the Internal Revenue Serv-
ice or broker within 3 calendar years 
with respect to a payee’s account, the 
payor must notify the payee in accord-
ance with paragraph (g)(2) (rather than 
paragraph (d)) of this section. In addi-
tion, the payor must backup withhold 
on all reportable payments made with 
respect to the account after the close 
of the 30th business day after the date 
that the payor receives the second no-
tice and on or before the 30th calendar 
day after the date that the payor re-
ceives notification from the Social Se-
curity Administration (or the Internal 
Revenue Service) validating a name/ 
TIN combination for the account. 
Paragraph (h) of this section requires a 
payor to use a corrected name/TIN 
combination on subsequent informa-
tion returns. 

(b) Definitions and special rules—(1) 
Definition of incorrect name/TIN combina-
tion. An incorrect name/TIN combina-
tion is a combination of a name and 
taxpayer identification number pro-
vided on an information return with re-
spect to which the Internal Revenue 
Service determines that the taxpayer 
identification number provided is not 
assigned under section 6109 to the name 
provided. 
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(2) Definition of account. The term 
‘‘account’’ means any account, instru-
ment, or other relationship with the 
payor. 

(3) Definition of business day. The 
term ‘‘business day’’ means any day 
other than a Saturday, Sunday, or 
legal holiday (within the meaning of 
section 7503). 

(4) Certain exceptions—(i) In general. 
This section does not apply with re-
spect to any notice received under 
paragraph (c)(1) or (2) of this section 
with respect to payments that— 

(A) Were made to a fiduciary or 
nominee account; or 

(B) Were not reportable payments 
(for example, because the payments 
were made to an exempt recipient). 
See § 301.6724–1(f)(3) of this chapter for 
certain solicitation rules applicable 
after receipt of a notice under para-
graph (c)(1) or (2) of this section with 
respect to a fiduciary or nominee ac-
count. 

(ii) Definition of fiduciary or nominee 
account. A fiduciary or nominee ac-
count is an account with respect to 
which at least one person named in the 
registration is identified as acting in 
the capacity as nominee or as adminis-
trator, conservator, custodian, re-
ceiver, tutor, curator, committee, ex-
ecutor, guardian, trustee, or other fidu-
ciary capacity recognized under gov-
erning law. 

(c) Notice regarding an incorrect name/ 
TIN combination—(1) In general. If the 
Internal Revenue Service notifies a 
payor that a payee’s name/TIN com-
bination is incorrect and that the 
payor must commence backup with-
holding as required on reportable pay-
ments made with respect to accounts 
of the payee with the same name/TIN 
combination, the payor must— 

(i) Identify under paragraph (c)(3) of 
this section any account or accounts of 
the payee having the same name/TIN 
combination; 

(ii) Except as provided in paragraph 
(g) of this section, notify the payee and 
backup withhold on reportable pay-
ments made to the account or accounts 
under the rules of paragraphs (d), (e), 
and (f) of this section. 
This paragraph (c)(1) also applies if the 
payor receives notice from a broker 
under paragraph (c)(2) of this section. 

(2) Additional requirements for payors 
that are also brokers—(i) In general. A 
broker must notify the payor of an in-
strument of the information required 
under paragraph (c)(2)(ii) of this sec-
tion, if— 

(A) The broker (in its capacity as a 
payor) receives a notice from the Inter-
nal Revenue Service under paragraph 
(c)(1) of this section that a payee’s 
name/TIN combination is incorrect and 
is required to identify an account of 
the payee pursuant to paragraph (c)(3) 
of this section as having the name/TIN 
combination; 

(B) The payee acquires through the 
same account with the broker a readily 
tradable instrument with respect to 
which the broker is not the payor; and 

(C) The acquisition of such instru-
ment occurs after the close of the 30th 
business day after the date that the 
broker receives that notice (or on any 
earlier date that the broker chooses to 
begin applying this paragraph (c)(2)). 

For purposes of this paragraph (c)(2)(i), 
with respect to notices under para-
graph (c)(1) of this section received on 
or after September 1, 1992, an acquisi-
tion includes a transfer of an instru-
ment out of street name into the name 
of the registered owner, i.e., the payee. 

(ii) Required information. The infor-
mation required to be provided under 
this paragraph (c)(2)(ii) is: 

(A) The fact that the broker was no-
tified by the Internal Revenue Service 
that the payee furnished an incorrect 
name/TIN combination; 

(B) The incorrect name/TIN combina-
tion; and 

(C) The fact that the named payee is 
subject to backup withholding under 
section 3406(a)(1)(B). 

The broker is required to provide this 
information to the payor of the instru-
ment in connection with the transfer 
instructions for the acquisition. 

(iii) Termination of obligation to pro-
vide information. The obligation of a 
broker to provide information to 
payors under this paragraph (c)(2) ter-
minates simultaneously with the ter-
mination of the broker’s obligation to 
backup withhold (in its capacity as 
payor) on reportable payments to the 
account. 
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(3) Payor identification of the account 
or accounts of the payee that have the in-
correct taxpayer identification number— 
(i) In general. If an account number or 
designation is provided in the notice 
received under paragraph (c)(1) of this 
section, the payor need only identify 
any account or accounts corresponding 
to that number or designation that has 
the same name/TIN combination pro-
vided in the notice. If no account num-
ber or designation is provided in the 
notice received under paragraph (c)(1) 
of this section, the payor must iden-
tify, using reasonable care, all ac-
counts of the payee having the same 
name/TIN combination provided in the 
notice. If a payor receives notice from 
a broker under paragraph (c)(2) of this 
section with respect to the acquisition 
of a readily tradable instrument, the 
payor is not required to identify any 
other account of the payee. 

(ii) Reasonable care where no account 
number or designation is provided. A 
payor who satisfies the following two- 
part facts-and-circumstances test will 
be considered to have exercised reason-
able care for purposes of this paragraph 
(c)(3). 

(A) Part one of the test is satisfied if 
a payor searches for accounts of the 
payee on the computer or other record-
keeping system that the payor can rea-
sonably associate with the information 
return that generated the notice under 
paragraph (c)(1) of this section. For ex-
ample, a payor who maintains separate 
computer or recordkeeping systems for 
different product lines will have identi-
fied and used the appropriate system if 
the payor searches for accounts of the 
payee on the computer or record-
keeping system that contains the prod-
uct line for the type of payments re-
ported on the information return. A 
payor with the same product line on 
several nonintegrated computer or 
record systems will have identified and 
used the appropriate system if the 
payor searches for accounts of the 
payee on any computer or record sys-
tem that the payor otherwise can rea-
sonably associate with the information 
return. 

(B) Part two of the test is satisfied if 
the payor inputs the name/TIN com-
bination provided on the notice from 
the Internal Revenue Service under 

paragraph (c)(1) of this section into the 
system that is described in paragraph 
(c)(3)(ii)(A) of this section. If the sys-
tem of a payor cannot utilize the name/ 
TIN combination, the payor must input 
appropriate data or criteria, as deter-
mined by the capability of the payor’s 
computer or recordkeeping system. 

(iii) No identification if error is caused 
by payor. A payor may treat an account 
as not having the incorrect name/TIN 
combination if the error resulted be-
cause the name or taxpayer identifica-
tion number on such account is not the 
name or taxpayer identification num-
ber that was provided to the payor. 
This may occur, for example, where a 
payor transposes numbers in the tax-
payer identification number when in-
corporating it into the payor’s business 
records. 

(4) Special rules for joint accounts—(i) 
In general. In the case of a joint ac-
count, the relevant name/TIN combina-
tion for purposes of this section is the 
name/TIN combination used for infor-
mation reporting purposes. 

(ii) Transitional rule. With respect to 
notices received under paragraph (c) (1) 
or (2) of this section prior to September 
1, 1993, a payor may treat the name/TIN 
combination of the first person on a 
joint account as the relevant name/TIN 
combination, unless that person is an 
exempt foreign person and the account 
registration includes names of persons 
who are not foreign persons. 

(iii) Optional rule where names are 
switched. A payor may backup withhold 
under this section on reportable pay-
ments made to a joint account if the 
order of the names (or taxpayer identi-
fication numbers) on the account is 
merely changed subsequent to receipt 
of a notice under paragraph (c) (1) or (2) 
of this section, provided that the name 
of the person to which the incorrect 
name/TIN combination originally ap-
plies remains on the account. 

(5) Date of receipt. For purposes of 
this section, the date set forth on the 
notice from the Internal Revenue Serv-
ice or broker under paragraph (c) (1) or 
(2) of this section is considered to be 
the date of receipt of the notice by the 
payor. However, if the payor dem-
onstrates to the satisfaction of the In-
ternal Revenue Service that the date of 
actual receipt of the notice is later 
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than the date on the notice, the actual 
date of receipt is controlling. 

(d) Notice from payors of backup with-
holding due to an incorrect name/TIN 
combination—(1) In general. Except as 
provided in paragraph (g) of this sec-
tion, if a payor receives notice under 
paragraph (c)(1) or (2) of this section 
and is required to identify an account 
as having the incorrect name/TIN com-
bination under paragraph (c)(3) of this 
section, the payor must send a copy of 
the notice (or an acceptable substitute 
notice) to the payee of the account in 
accordance with the procedures of 
paragraph (d)(2) of this section. 

(2) Procedures—(i) In general. The no-
tice that a payor must send to a payee 
under paragraph (d)(1) of this section 
must comply with such procedural re-
quirements as the Internal Revenue 
Service provides in the Internal Rev-
enue Bulletin such as to form and man-
ner of delivery. A payor must send the 
notice to the payee within 15 business 
days after the date that the payor re-
ceives the notice from the Internal 
Revenue Service or a broker under 
paragraph (c)(1) or (2) of this section. 

(ii) Two or more notices for an account 
for the same year or received in the same 
year. A payor who receives, under the 
same payor taxpayer identification 
number, two or more notices under 
paragraph (c)(1) or (2) of this section 
with respect to the same payee’s ac-
count for the same year, or in the same 
calendar year, need only send one no-
tice to the payee under this section. 

(e) Period during which backup with-
holding is required due to notification of 
an incorrect name/TIN combination—(1) 
In general. Except as provided in para-
graph (g) of this section, if a payor re-
ceives a notice under paragraph (c)(1) 
or (2) of this section and is required to 
identify an account as having the same 
name/TIN combination under para-
graph (c)(3) of this section, the payor 
must impose backup withholding on all 
reportable payments made with respect 
to the account after the close of the 
30th business day after the date the 
payor receives that notice and on or 
before the close of the 30th calendar 
day after the day the payor receives 
from the payee the certification re-
quired under paragraph (f) of this sec-
tion. 

(2) Grace periods—(i) Starting backup 
withholding. A payor may, on an ac-
count-by-account basis or in general, 
choose to begin backup withholding 
under this paragraph (e) at any time 
during the 30-business-day period de-
scribed in paragraph (e)(1) of this sec-
tion. 

(ii) Stopping backup withholding. A 
payor may, on an account-by-account 
basis or in general, choose to stop 
backup withholding under this para-
graph (e) at any time within 30 cal-
endar days after the payor receives 
from the payee the certification re-
quired under paragraph (f) of this sec-
tion. 

(3) Dormant accounts. The require-
ment that a payor backup withhold 
under this paragraph (e) on reportable 
payments made with respect to an ac-
count terminates no later than the 
close of the third calendar year ending 
after the later of— 

(i) The date that the last reportable 
payment was made to that account; or 

(ii) The date that the payor received 
the notice under paragraph (c)(1) or (2) 
of this section. 

(f) Manner required for payee to furnish 
certified taxpayer identification number. 
(1) Except as provided in paragraph (g) 
of this section, in order to prevent 
backup withholding under paragraph 
(e) of this section from starting, or to 
stop it once it has begun, a payee with 
respect to whom the payor has been no-
tified under paragraph (c)(1) or (2) that 
the payee’s name/TIN combination is 
incorrect is required on Form W–9 (or 
an acceptable substitute form) to— 

(i) Provide the payee’s name and tax-
payer identification number; and 

(ii) Certify, under penalties of per-
jury, that the taxpayer identification 
number being provided is correct. 

(2) The certification must be made 
even if the account is a pre-1984 ac-
count and even if the payment to the 
account is a reportable payment other 
than interest, dividends, patronage 
dividends, original issue discount, or 
proceeds of a sale of a security or com-
modity. In order to prevent backup 
withholding under paragraph (e) of this 
section from starting or to stop it once 
it has begun, a payee is not required to 
certify, under penalties of perjury, that 
the payee is not subject to backup 
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withholding due to notified payee 
underreporting under section 
3406(a)(1)(C). With respect to notices re-
ceived under paragraph (c)(1) or (2) of 
this section on or after September 1, 
1993, the requirements of this para-
graph (f) are not satisfied if a payee 
provides only an awaiting TIN certifi-
cation. As a result, a payor must not 
fail to begin backup withholding under 
paragraph (e) of this section solely be-
cause the payee provided an awaiting 
TIN certification, or stop it once it has 
begun solely because the payee pro-
vided an awaiting TIN certification. 

(g) Receipt of two notices within a 3- 
year period—(1) In general. If a payor re-
ceives notification under paragraph 
(c)(1) or (2) of this section twice within 
3 calendar years, and in each case the 
payor is required to identify the same 
account as having the incorrect name/ 
TIN combination, the payor must— 

(i) Disregard any future certifi-
cations (described in paragraph (f) of 
this section) furnished by the payee 
with respect to the account until the 
payor receives notice from the Social 
Security Administration (or the Inter-
nal Revenue Service) validating a 
name/TIN combination under para-
graph (g)(5) of this section; 

(ii) Send the notice described in para-
graph (g)(2) of this section to the payee 
(and not the notice required under 
paragraph (d) of this section) within 15 
business days after the date that the 
payor receives the second notice; and 

(iii) Impose backup withholding on 
the account for the period described in 
paragraph (g)(3) of this section. 
The payor must maintain sufficient 
records to determine whether the 
payor has received notices under para-
graph (c) (1) or (2) of this section twice 
within 3 calendar years with respect to 
the same account. 

(2) Notice to payee who has provided 
two incorrect name/TIN combinations 
within 3 calendar years. The notice to 
the payee required by paragraph (g)(1) 
of this section must comply with such 
procedural requirements as the Inter-
nal Revenue Service provides in the In-
ternal Revenue Bulletin such as to 
form and manner of delivery. 

(3) Period during which backup with-
holding is required due to a second notice 
of an incorrect name/taxpayer identifica-

tion combination within 3 calendar 
years—(i) In general. If paragraph (g)(1) 
of this section applies, the payor must 
backup withhold on all reportable pay-
ments made with respect to the ac-
count of the payee after the close of 
the 30th business day after the date 
that the payor receives the second no-
tice under paragraph (c) (1) or (2) of 
this section and on or before the close 
of the 30th calendar day after the date 
that the payor receives notice from the 
Social Security Administration (or the 
Internal Revenue Service) validating a 
name/TIN combination under para-
graph (g)(5) of this section for the ac-
count. However, a payor may choose 
not to commence backup withholding 
under this paragraph (g) until January 
1, 1992. 

(ii) Grace periods—(A) Starting backup 
withholding. A payor may, on an ac-
count-by-account basis or in general, 
choose to begin backup withholding 
under this paragraph (g) at any time 
during the 30-business-day period de-
scribed in paragraph (g)(3)(i) of this 
section. 

(B) Stopping backup withholding. A 
payor may, on an account-by-account 
basis or in general, choose to stop 
backup withholding under this para-
graph (g) at any time within 30 cal-
endar days after the date the payor re-
ceives notice from the Social Security 
Administration (or the Internal Rev-
enue Service) validating a name/TIN 
combination under paragraph (g)(5) of 
this section for the account. 

(iii) Dormant accounts. The require-
ment that a payor backup withhold 
under this paragraph (g) on reportable 
payments made with respect to an ac-
count terminates no later than the 
close of the third calendar year ending 
after the later of— 

(A) The date that the last reportable 
payment was made to that account; or 

(B) The date that the payor received 
the second notice under paragraph (c) 
(1) or (2) of this section. 

(4) Receipt of two notices for the same 
year or in the same calendar year. A 
payor who receives, under the same 
payor taxpayer identification number, 
two or more notices under paragraph 
(c)(1) or (2) of this section with respect 
to the same payee’s account for the 
same year, or in the same calendar 
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year, must treat such notices as one 
notice for purposes of this paragraph 
(g). 

(5) Notification from the Social Security 
Administration (or the Internal Revenue 
Service) validating a name/TIN combina-
tion. The Social Security Administra-
tion (or the Internal Revenue Service) 
will notify a payor after it validates a 
name/TIN combination that the payee 
provides for an account to which para-
graph (g)(1) of this section applies. No-
tification from the Social Security Ad-
ministration (or the Internal Revenue 
Service) validating a name/TIN com-
bination satisfies the requirements of 
this paragraph (g)(5) only if it complies 
with such procedural requirements as 
the Internal Revenue Service provides 
in the Internal Revenue Bulletin such 
as to form and manner of delivery. In 
order to obtain notification from the 
Social Security Administration (or the 
Internal Revenue Service) validating a 
name/TIN combination for an account, 
a payee who receives notice from a 
payor under paragraph (g)(2) of this 
section should follow such procedures 
as the Internal Revenue Service pro-
vides in the Internal Revenue Bulletin. 

(h) Payor must use newly provided cer-
tified number. If a payor receives a cer-
tification under paragraph (f) of this 
section or a notification under para-
graph (g)(5) of this section for an ac-
count, the payor must use the name/ 
TIN combination provided on such cer-
tification or notification on informa-
tion returns for the account for which 
the due date (without regard to exten-
sions) is more than 30 calendar days 
after the date that the payor receives 
the certification or notification. A 
payor who uses that name/TIN com-
bination on the first such information 
return satisfies the requirement of sec-
tion 3406(h)(9) to provide this informa-
tion to the Internal Revenue Service. If 
the payor is not required to file any in-
formation returns with respect to the 
account after the date that the payor 
receives the certification or notifica-
tion, a payor is deemed to satisfy the 
requirements of section 3406(h)(9). 

(i) Effective date. Except as otherwise 
provided in this section, the provisions 
of this section are effective with re-
spect to notices received on or after 

September 1, 1990, under paragraph (c) 
(1) or (2) of this section. 

(j) Examples. The application of the 
provisions of this section may be illus-
trated by the following examples: 

Example 1. D opened an account with Bank 
O prior to 1984 and furnished a taxpayer iden-
tification number to O at the time he opened 
the account. O pays interest on the account 
at the end of each calendar month, and the 
account is a pre-1984 account. On October 1, 
1990, the Internal Revenue Service notifies 
Bank O that the name/TIN combination pro-
vided by D is incorrect. O timely notifies D 
as required in paragraph (d)(1) of this sec-
tion. O does not receive the certification re-
quired under paragraph (f) of this section 
from D. O is required to backup withhold 20 
percent of all reportable payments made 
after November 14, 1990 (which is 30 business 
days after the date the Internal Revenue 
Service notified O). Therefore, O is not re-
quired to backup withhold on the reportable 
payment made on October 31, 1990, but is re-
quired to backup withhold on the reportable 
payment made on November 30, 1990. O is re-
quired to continue to backup withhold under 
section 3406(a)(1)(B) until O receives the cer-
tification required under paragraph (f) of 
this section from D (or, if earlier, until 
backup withholding terminates under para-
graph (e)(3) of this section). 

Example 2. Assume the same facts as in Ex-
ample 1 except that D furnishes a new tax-
payer identification number to O on Novem-
ber 1, 1990, but does not certify, under pen-
alties of perjury, that it is his correct tax-
payer identification number as required 
under paragraph (f) of this section. Even 
though the account is a pre-1984 account, O 
is required to withhold 20 percent of all re-
portable payments made after November 14, 
1990 (which is 30 business days after the date 
the Internal Revenue Service notified O), and 
before the date O receives the certification 
required under paragraph (f) of this section 
from D. 

Example 3. Assume the same facts as in Ex-
ample 2 except that D provides O with the 
certification required under paragraph (f) of 
this section on November 10, 1990. D elects 
pursuant to paragraph (e)(2)(ii) of this sec-
tion to treat the certification as received on 
November 20, 1990. Even though D did not 
provide the certification to O within 30 busi-
ness days after the Internal Revenue Service 
notified O that D provided an incorrect tax-
payer identification number, O is not re-
quired to backup withhold under section 
3406(a)(1)(B) because O did not make any re-
portable payment to D after 30 business days 
after notification of an incorrect name/TIN 
combination and before O received D’s cer-
tification under paragraph (f) of this section 
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(or, if earlier, until backup withholding ter-
minates under paragraph (e)(3) of this sec-
tion). 

Example 4. Individual F has two post-1983 
accounts with Bank R that pay reportable 
interest: a savings account and a money 
market account. The money market account 
was opened in 1986, and the savings account 
was opened on February 1, 1991. R treats each 
of these accounts as a separate account on 
its books and records for business purposes. 
On October 1, 1990, the Internal Revenue 
Service notified R pursuant to paragraph 
(c)(1) of this section that F furnished an in-
correct name/TIN combination with respect 
to the money market account. R timely 
sends F the notice required under paragraph 
(d) of this section and receives the certifi-
cation required under paragraph (f) of this 
section from F on November 1, 1990. On Octo-
ber 1, 1991, the Internal Revenue Service 
again notifies R that F furnished an incor-
rect name/TIN combination with respect to 
the money market account. Further, R de-
termines from its business records that two 
notifications of an incorrect name/TIN com-
bination have been received with respect to 
the money market account within 3 calendar 
years. R must send F the notice required 
under paragraph (g)(2) of this section and 
must commence backup withholding on re-
portable interest paid on the money market 
account pursuant to paragraph (g)(3) of this 
section after November 14, 1991, which is 30 
business days after R received the second no-
tice. R must continue to backup withhold 
under paragraph (g) of this section on the 
money market account until R receives noti-
fication from the Social Security Adminis-
tration as described in paragraph (g)(5) of 
this section (or, if earlier, until backup with-
holding terminates under paragraph 
(g)(3)(iii) of this section). R is not required to 
backup withhold on the savings account un-
less and until it receives notice under para-
graph (c) (1) or (2) of this section with re-
spect to the savings account. 

[T.D. 8409, 57 FR 13031, Apr. 15, 1992, as 
amended by T.D. 9055, 68 FR 22595, Apr. 29, 
2003] 

§ 31.3406(e)–1 Period during which 
backup withholding is required. 

(a) In general. A payor must withhold 
under section 3406 at a rate of 31 per-
cent on any reportable payment (as de-
fined in section 3406(b)) made to a 
payee during the period described in 
this section (irrespective of the number 
of conditions for imposing withholding 
under section 3406 that exist with re-
spect to the payee). A payor must con-
tinue to withhold under section 3406 
until no condition for imposing backup 

withholding exists with respect to the 
payee. 

(b) Failure to furnish a taxpayer identi-
fication number in the manner required— 
(1) Start withholding. A payor is re-
quired to withhold under section 
3406(a)(1)(A) at a rate of 31 percent on 
any reportable payment (as defined in 
section 3406(b)) at the time the payor 
pays the reportable payment (as de-
scribed in § 31.3406(a)–4) to a payee if— 

(i) The payor has not received the 
payee’s taxpayer identification number 
in the manner required in § 31.3406(d)–1; 
or 

(ii) The payor has received notice 
from a broker (as required in 
§ 31.3406(d)–4(a)(1)(iii)) with respect to a 
readily tradable instrument that the 
payee did not furnish a taxpayer iden-
tification number to the broker in the 
manner required in § 31.3406(d)–1 and 
the payor has not received the tax-
payer identification number from the 
payee in this manner. 

(2) Stop withholding. The payor must 
stop withholding under section 
3406(a)(1)(A) within 30 days after the 
payor receives— 

(i) The payee’s taxpayer identifica-
tion number in the manner required 
under § 31.3406(d)–1; or 

(ii) A statement, in such form and 
containing such information as is re-
quired under applicable regulations, 
that the payee is not a United States 
person. 

(c) Notification of an incorrect taxpayer 
identification number. See § 31.3406(d)– 
5(e) and (g)(3) for the period for which 
withholding is required in the case of 
notification of an incorrect taxpayer 
identification number. 

(d) Notified payee underreporting. See 
§ 31.3406(c)–1(e) for the period for which 
withholding is required in the case of 
notified payee underreporting. 

(e) Payee certification failure—(1) Start 
withholding. A payor is required to 
withhold under section 3406(a)(1)(D) at 
a rate of 31 percent on any reportable 
interest or dividend payment (as de-
fined in section 3406(b)(2)) at the time 
the payor pays such reportable interest 
or dividend payment (as described in 
§ 31.3406(a)–4) to a payee if— 

(i) The payor has not received from 
the payee the certification required in 
§ 31.3406(d)–2; or 
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(ii) The payor has received notice 
from a broker (as required in 
§ 31.3406(d)–4(a)(1)(iii)) with respect to a 
readily tradable instrument that the 
payee did not make the required cer-
tification and the payor has not re-
ceived the required certification from 
the payee. 

(2) Stop withholding. The payor must 
stop withholding under section 
3406(a)(1)(D) on any reportable interest 
or dividend payment within 30 days 
after the payor receives the certifi-
cation from the payee in the manner 
required by § 31.3406(d)–2. 

(f) Rule for determining when the payor 
receives a taxpayer identification number 
or certificate from a payee. In deter-
mining whether a payee has failed to 
provide a taxpayer identification num-
ber or any certification to a payor (in-
cluding a Form W–8 or substitute 
form), a payor is required to process 
the taxpayer identification number or 
certification within 30 days after the 
payor receives the taxpayer identifica-
tion number or certification from the 
payee or in certain cases, from a 
broker. Thus, the payor may take up to 
30 days to treat the taxpayer identi-
fication number or a certificate as hav-
ing been received. 

[T.D. 8637, 60 FR 66127, Dec. 21, 1995] 

§ 31.3406(f)–1 Confidentiality of infor-
mation. 

(a) Confidentiality and liability for vio-
lation. Pursuant to section 3406(f) no 
person may use any information ob-
tained under section 3406 for any pur-
pose except for the purpose of com-
plying with the requirements of section 
3406 or for purposes permitted under 
section 6103 (subject to the safeguards 
of section 6103). See section 7431 for 
civil damages for violating the con-
fidential use of the information (sub-
ject to an exception for good faith). 

(b) Permissible use of information—(1) 
In general. A payor or broker may 
transmit information on a Form W–9, 
Form W–8, or other acceptable form re-
lating to withholding to the depart-
ment, institution, or firm (or to any 
employee therein) responsible for with-
holding or processing of taxpayer iden-
tification numbers, certifications de-
scribed in § 31.3406(h)–3, or other sub-
stitute forms. In addition, a broker 

may notify the payor with respect to a 
readily tradable instrument of the re-
quirement to withhold and the condi-
tion or conditions for imposing with-
holding (as described in § 31.3406(d)–4) 
that exist with respect to the payee. A 
payor or broker may, without violating 
the Internal Revenue Code, close an ac-
count of, refuse to open an account for, 
issue an instrument to, or redeem an 
instrument for, a person solely because 
the person fails to furnish the person’s 
taxpayer identification number or doc-
umentation of foreign status in the 
manner required in § 31.3406(d)–1 and 
§ 31.3406(g)–1, respectively. A payor who 
closes an account of a payee in the cal-
endar year in which the account was 
opened and during which no taxpayer 
identification number or evidence of 
foreign status was provided for that ac-
count will be presumed in the absence 
of evidence to the contrary to have 
closed the account without violating 
section 3406(f) even though the payee is 
subject to backup withholding under 
section 3406(a)(1)(A). A payor, except as 
provided in §§ 31.3406(d)–3 and 31.3406(g)– 
3, may not prohibit a payee who fails 
to furnish the payee’s taxpayer identi-
fication number in the manner re-
quired in § 31.3406(d)–1 from with-
drawing any funds in the account. 

(2) Window transactions. In the case of 
a window transaction (as defined in 
§ 31.3406(b)(2)–3(b)), a payor may, with-
out violating the Internal Revenue 
Code, refuse to redeem or may refuse to 
make payment if the payee fails to pro-
vide a taxpayer identification number 
regardless of when the obligation was 
issued or acquired. 

(c) Specific restrictions on the use of in-
formation. Except as provided in para-
graph (b) of this section, a payor or 
broker is not permitted to— 

(1) Close an account (or instrument) 
of a payee solely because that payee (or 
the account of a payee) is subject to 
withholding under section 3406(a)(1) 
(A), (B), (C), or (D); 

(2) Refuse to open an account or to 
issue an instrument if the person fails 
to certify, under penalties of perjury, 
that the person is not subject to with-
holding under section 3406(a)(1)(C) (re-
lating to notified payee under-
reporting); 
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(3) Use information obtained under 
section 3406 (including a payee’s failure 
or inability to certify that the payee is 
not subject to withholding due to noti-
fied payee underreporting or the fact 
that the account is subject to with-
holding), surcharge an account (i.e., 
charge an account more than the fee 
charged a similar account that was not 
subject to withholding under section 
3406), or use that information to deter-
mine whether to open or close an ac-
count, whether to issue or redeem an 
instrument, or whether to extend cred-
it to the payee. 

[T.D. 8637, 60 FR 66127, Dec. 21, 1995] 

§ 31.3406(g)–1 Exception for payments 
to certain payees and certain other 
payments. 

(a) Exempt recipients—(1) In general. A 
payor of any reportable payment (as 
defined in section 3406(b)) must not 
withhold under section 3406 if the 
payee is— 

(i) An organization exempt from tax-
ation under section 501(a) or an indi-
vidual retirement account; 

(ii) The United States or any wholly 
owned agency or instrumentality 
thereof; 

(iii) A state, the District of Colum-
bia, a possession of the United States, 
any political subdivision of any of the 
foregoing, or any wholly owned agency 
or instrumentality of any one or more 
of the foregoing; 

(iv) A foreign government, a political 
subdivision of a foreign government, or 
any wholly owned agency or instru-
mentality of any one or more of the 
foregoing (as defined in regulations 
under section 892); or 

(v) An international organization or 
any wholly owned agency or instru-
mentality thereof (as defined in section 
7701(a)(18)). 

(2) Nonexclusive list. Paragraph (a)(1) 
of this section does not prescribe an ex-
clusive list of payees that are exempt 
from information reporting and also 
are exempt from withholding under 
section 3406. 

(b) Determination of whether a person 
is described in paragraph (a)(1) of this 
section. The determination of whether a 
person is a payee described in para-
graph (a)(1) of this section must be 
made as provided in the applicable pro-

visions of section 6049 and the regula-
tions issued thereunder. A payor, even 
if permitted to treat a person as an ex-
empt recipient without requiring a cer-
tificate under the provisions of section 
6049, may require a payee, otherwise 
not required to file a certificate re-
garding its exempt status, to file a cer-
tificate and may treat a payee who 
fails to file the certificate as a person 
who is not an exempt recipient. See 
§ 31.3406(h)–3 for a description of the 
Form W–9 or a substitute form pre-
scribed under section 3406 for claiming 
exempt status. 

(c) Prepaid or advance premium life-in-
surance contracts. A payor of a report-
able payment (as defined in section 
3406(b)(1)) may, but is not required to, 
withhold under section 3406 on report-
able payments made from January 1, 
1984, to December 31, 1996, on prepaid or 
advance premium life-insurance con-
tracts to a payee who is the owner for 
tax purposes of the prepaid or advance 
premium life-insurance contract. For 
purposes of this exception from backup 
withholding, a prepaid or advance pre-
mium life-insurance contract is one en-
tered into on or before June 30, 1984, by 
the payee and under which the incre-
ment in value of the prepaid or advance 
premium is used for the payment of 
premiums during the period in which 
the exception from backup withholding 
applies. 

(d) Reportable payments made to Cana-
dian nonresident alien individuals. A 
payment of interest made to a Cana-
dian nonresident alien individual under 
§ 1.6049–8(a) of this chapter is not sub-
ject to withholding under section 3406. 

(e) Certain reportable payments made 
outside the United States by foreign per-
sons, foreign offices of United States 
banks and brokers, and others. For re-
portable payments made after Decem-
ber 31, 2000, a payor is not required to 
backup withhold under section 3406 on 
a reportable payment that qualifies for 
the documentary evidence rule de-
scribed in § 1.6049–5(c)(1) or (4) of this 
chapter, whether or not documentary 
evidence is actually provided to the 
payor, unless the payor has actual 
knowledge that the payee is a United 
States person. Further, no backup 
withholding is required for payments 
upon which a 30-percent amount was 
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withheld by another payor in accord-
ance with the withholding provisions 
under chapter 3 of the Internal Rev-
enue Code and the regulations under 
that chapter. For rules applicable to 
notional principal contracts, see 
§ 1.6041–1(d)(5) of this chapter. 

(f) Special rule for certain payment card 
transactions—(1) In general. No with-
holding under section 3406 is required 
for a reportable payment made through 
a payment card organization if the 
payment is made on or after January 1, 
2005, the organization is a Qualified 
Payment Card Agent (QPCA), and— 

(i) The payee is a qualified payee (as 
defined in paragraph (f)(2)(vi) of this 
section) with respect to the payment; 
or 

(ii) The cardholder/payor made the 
purchase to which the payment relates 
no later than two months after the last 
date prescribed under paragraph (f)(3) 
of this section for furnishing the 
QPCA’s first notification to the card-
holder/payor that the payee is not a 
qualified payee. 

(2) Definitions—(i) Payment card de-
fined. For purposes of this section, a 
payment card is a card (or an account) 
issued by a payment card organization, 
or one of its members, affiliates, or li-
censees, to a cardholder/payor which, 
upon presentation to a merchant/ 
payee, represents an agreement of the 
cardholder to pay the merchant 
through the payment card organiza-
tion. 

(ii) Payment card organization defined. 
For purposes of this section, a payment 
card organization is an entity that sets 
the standards and provides the mecha-
nism, either directly or indirectly 
through members, affiliates, or licens-
ees, for effectuating payment between 
a purchaser and a merchant in a pay-
ment card transaction. A payment card 
organization acting directly or indi-
rectly through its members, affiliates, 
or licensees generally provides such a 
payment mechanism by issuing pay-
ment cards, enrolling merchants as au-
thorized acceptors of payment cards for 
payment for goods or services, and en-
suring the system conducts the trans-
actions in accordance with prescribed 
standards for payment card trans-
actions. 

(iii) Payment card transaction defined. 
For purposes of this section, a payment 
card transaction is a transaction in 
which a cardholder/payor uses a pay-
ment card to purchase goods or serv-
ices and a merchant agrees to accept a 
payment card as a means of obtaining 
payment. 

(iv) Cardholder/payor defined. For pur-
poses of this section, a cardholder/payor 
is the person that agrees to make pay-
ments through the payment card orga-
nization. Thus, in the case of a pay-
ment card issued to an employee of a 
person that agrees to make payments 
through the payment card organiza-
tion, the employer rather than the em-
ployee is the cardholder/payor. 

(v) Qualified Payment Card Agent 
(QPCA) defined. For purposes of this 
section, a Qualified Payment Card Agent 
(QPCA) is a payment card organization 
that has a current QPCA determina-
tion from the Internal Revenue Service 
(IRS) under applicable procedures (see 
§ 601.601(d)(2) of this chapter). 

(vi) Qualified payee defined. For pur-
poses of this section, a payee is a quali-
fied payee with respect to a reportable 
payment if— 

(A) At the time the QPCA makes the 
payment, the QPCA has obtained the 
payee’s TIN and the payee’s TIN has 
been validated through the IRS TIN 
Matching Program; or 

(B) The QPCA makes the payment 
during the six-month period beginning 
on the date on which the QPCA first 
makes a payment to the payee. 

(3) Notification of payee status. In the 
case of a payment to a payee other 
than a qualified payee as defined in 
paragraph (f)(2)(vi) of this section with 
respect to the payment, the QPCA act-
ing directly or indirectly through its 
members, affiliates, or licensees must 
notify the payor that the payee is not 
a qualified payee. The notification 
must be furnished during the four- 
month period beginning on the date on 
which the QPCA makes the payment. 
Notification may be provided in a quar-
terly or other regular report of payee 
data to the cardholder/payor and may 
consist of an asterisk, footnote, or 
other mark next to the payee’s name, 
with the text of the notification at the 
bottom of the page or at the end of the 
list of payee data. Notification by the 
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QPCA that a payee is not a qualified 
payee does not constitute notice by the 
IRS that the payee’s TIN is incorrect 
for purposes of section 3406(a)(1)(B) and 
§ 31.3406(d)–5. 

(4) Time of payment. A QPCA that 
makes reports to cardholders on the 
basis of a calendar quarter or any 
shorter period (the reporting period) 
may choose to treat all payments made 
during the reporting period as being 
made on the last day of the period for 
purposes of paragraphs (f)(2)(vi) and 
(f)(3) of this section. If the QPCA treats 
payments as being made on the last 
day of a reporting period, the six- 
month period in paragraph (f)(2)(vi) of 
this section and the four-month period 
in paragraph (f)(3) of this section are 
treated as beginning on the first day of 
the reporting period in which the 
QPCA makes the payment that would 
otherwise begin the six-month or four- 
month period. 

(5) Examples. The following examples 
illustrate the rules of this section. For 
purposes of the examples, assume that 
Q meets all requirements and fulfills 
all duties necessary to obtain a QPCA 
determination from the IRS. The ex-
amples are as follows: 

Example 1. (i) Q, a QPCA, enrolls Merchant 
X on January 20, 2005, to accept the Q pay-
ment card as a means for obtaining payment. 
(The results in this example are the same 
whether the acts attributed to Q are per-
formed by Q itself or by a member, affiliate, 
or licensee of Q.) At the time of enrollment, 
Q obtains Merchant X’s taxpayer identifica-
tion number (TIN). Merchant X is a sole pro-
prietor engaged in the trade or business of 
repairing automobiles and trucks. Q’s first 
payment to Merchant X for purchases 
through the payment card is made on Janu-
ary 31, 2005. 

(ii) On March 1, 2005, Q issues a Q payment 
card to Customer A to use for the purchase 
of goods or services in the course of its trade 
or business from merchants that accept the 
Q payment card. During 2005, Customer A 
uses Q payment card to purchase repairs to 
A’s vehicles from Merchant X on April 29, 
2005, July 29, 2005, and December 19, 2005. Q 
makes payments for the repairs on May 2, 
2005, August 1, 2005, and December 20, 2005. Q 
provides reports of payee data to each of its 
cardholders, including Customer A, on the 
15th of April, July, October, and January for 
the quarter ending on the last day of the pre-
ceding month, but does not choose to treat 
payments as being made on the last day of 

the quarter for purposes of paragraphs 
(f)(2)(vi) and (f)(3) of this section. 

(iii) On March 15, 2005, Q attempts to vali-
date Merchant X’s name/TIN through the 
IRS TIN Matching Program. On March 20, 
2005, the IRS notifies Q that the name/TIN 
furnished by Merchant X does not match IRS 
data. On June 15, 2005, and September 15, 
2005, Q makes further unsuccessful attempts 
to validate Merchant X’s name/TIN through 
the IRS TIN Matching Program. 

(iv) Under paragraph (f)(2)(vi)(B) of this 
section, Merchant X is treated as a qualified 
payee for the six-month period beginning on 
January 31, 2005 (the date of Q’s first pay-
ment to Merchant X), and ending on July 30, 
2005. Accordingly, the payment on May 2, 
2005, is a payment to a qualified payee and, 
under paragraph (f)(1)(i) of this section, is 
not subject to backup withholding. 

(v) Q has not validated Merchant X’s TIN 
at the time of the payments on August 1, 
2005, and December 20, 2005. Accordingly, 
under paragraph (f)(3) of this section, Q must 
notify Customer A within four months of 
each of these payments that Merchant X is 
not a qualified payee with respect to the 
payments. In the case of the August 1 pay-
ment, the notification must be furnished no 
later than November 30, 2005. Q may provide 
the notification in its quarterly report of 
payee data for the July-September quarter 
furnished on October 15, 2005. 

(vi) Although Merchant X is not a qualified 
payee with respect to the payments on Au-
gust 1, 2005, and December 20, 2005, paragraph 
(f)(1)(ii) of this section provides that backup 
withholding is not required for purchases 
made no later than two months after the last 
date prescribed for furnishing the first noti-
fication that Merchant X is not a qualified 
payee. The last date for furnishing the first 
notification is November 30, 2005, and the 
two-month period expires on January 30, 
2006. Because the payments relate to pur-
chases on July 29, 2005, and December 19, 
2005, backup withholding is not required with 
respect to either payment. Backup with-
holding may be required with respect to any 
payment Customer A makes through the Q 
payment card for purchases from Merchant 
X after January 30, 2006, unless Q has pre-
viously succeeded in validating Merchant X’s 
TIN. 

Example 2. (i) Assume the same facts as in 
example (1) except that Q chooses to treat 
payments as being made on the last day of 
the quarter for purposes of paragraphs 
(f)(2)(vi) and (f)(3) of this section. 

(ii) The payment Q makes on January 31, 
2005, is treated under paragraph (f)(4) of this 
section as being made on March 31, 2005. 
Similarly, the payments made on May 2, 
2005, August 1, 2005, and December 20, 2005, 
are treated as being made on June 30, 2005, 
September 30, 2005, and December 31, 2005. 
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(iii) Under paragraphs (f)(2)(vi)(B) and (f)(4) 
of this section, Merchant X is treated as a 
qualified payee for the six-month period be-
ginning on January 1, 2005 (the beginning of 
the reporting period during which Q makes 
the first payment to Merchant X), and end-
ing on June 30, 2005. Accordingly, the pay-
ment treated as made on June 30, 2005, is a 
payment to a qualified payee and, under 
paragraph (f)(1)(i) of this section, is not sub-
ject to backup withholding. 

(iv) Q has not validated Merchant X’s TIN 
at the time of the payments that are treated 
as being made on September 30, 2005, and De-
cember 31, 2005. Accordingly, under para-
graphs (f)(3) and (f)(4) of this section, Q must 
notify Customer A within four months of the 
beginning of each reporting period during 
which Q makes these payments that Mer-
chant X is not a qualified payee with respect 
to the payments. In the case of the Sep-
tember 30 payment, the notification must be 
furnished no later than October 31, 2005. Q 
may provide the notification in its quarterly 
report of payee data for the July-September 
quarter furnished on October 15, 2005. 

(v) Although Merchant X is not a qualified 
payee with respect to the payments that are 
treated as being made on September 30, 2005, 
and December 31, 2005, paragraph (f)(1)(ii) of 
this section provides that backup with-
holding is not required for purchases made 
no later than two months after the last date 
prescribed for furnishing the first notifica-
tion that Merchant X is not a qualified 
payee. The last date for furnishing the first 
notification is October 31, 2005, and the two- 
month period expires on December 31, 2005. 
Because the payments relate to purchases on 
July 29, 2005, and December 19, 2005, backup 
withholding is not required with respect to 
either payment. Backup withholding may be 
required with respect to any payment Cus-
tomer A makes through the Q payment card 
for purchases from Merchant X after Decem-
ber 31, 2005, unless Q has previously suc-
ceeded in validating Merchant X’s TIN. 

[T.D. 8637, 60 FR 66128, Dec. 21, 1995, as 
amended by T.D. 8664, 61 FR 17574, Apr. 22, 
1996; T.D. 8734, 62 FR 53493, Oct. 14, 1997; T.D. 
8804, 63 FR 72189, Dec. 31, 1998; T.D. 8856, 64 
FR 73412, Dec. 30, 1999; T.D. 9136, 69 FR 41941, 
July 13, 2004] 

§ 31.3406(g)–2 Exception for reportable 
payment for which withholding is 
otherwise required. 

(a) In general. A payor of a reportable 
payment (as defined in section 3406(b)) 
must not withhold under section 3406 if 
the payment is subject to withholding 
under any other provision of the Inter-
nal Revenue Code. 

(b) Payment of wages. A payor who is 
required to make an information re-

turn under section 6041 with respect to 
a payment of wages (as defined in sec-
tion 3401) because, e.g., the employee 
makes a certification under section 
3402(n) (relating to employees incurring 
no income tax liability), must not 
withhold under section 3406 on those 
wages. 

(c) Distribution from a pension, annu-
ity, or other plan of deferred compensa-
tion. An amount reportable under sec-
tion 6047, such as a designated distribu-
tion under section 3405, is not a report-
able payment subject to withholding 
under section 3406. See section 3406(b). 
Designated distributions not subject to 
withholding under section 3406 in-
clude— 

(1) Distributions from a pension, an-
nuity, profit-sharing, stock bonus plan, 
or other plan deferring the receipt of 
compensation; 

(2) Distributions from an individual 
retirement account or annuity; 

(3) Distributions from an owner-em-
ployee plan; and 

(4) Certain surrenders of life insur-
ance contracts. 

(d) Gambling winnings—(1) In general. 
A payor of a reportable gambling win-
ning must not withhold under section 
3406 if tax is required to be withheld 
from the gambling winning under sec-
tion 3402(q) (relating to the extension 
of withholding to certain gambling 
winnings). If the reportable gambling 
winning is not required to be withheld 
upon under section 3402(q), withholding 
under section 3406 applies to the gam-
bling winning if, and only if, the payee 
does not furnish a taxpayer identifica-
tion number to the payor. Section 
31.3406(b)(3)–1(b)(3) does not apply to a 
reportable gambling winning. The 
payor of a reportable gambling winning 
is not required to aggregate all such 
winnings made to a payee during a cal-
endar year, nor is the payor required to 
determine whether an information re-
turn was required to be made with re-
spect to the payee for the preceding 
year. 

(2) Definition of a reportable gambling 
winning and determination of amount 
subject to backup withholding. For pur-
poses of withholding under section 3406, 
a reportable gambling winning is any 
gambling winning subject to informa-
tion reporting under section 6041. The 
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amount of a reportable gambling win-
ning is— 

(i) The amount paid with respect to 
the amount of the wager reduced, at 
the option of the payor; by 

(ii) The amount of the wager. 
(3) Special rules. Amounts paid with 

respect to identical wagers are treated 
as paid with respect to a single wager. 
The determination of whether wagers 
are identical is made under § 31.3402(q)– 
1(c)(1)(ii). In addition, a gambling win-
ning (other than a winning from bingo, 
keno, or slot machines) is a reportable 
gambling winning only if the amount 
paid with respect to the wager is $600 
or more and if the proceeds are at least 
300 times as large as the amount wa-
gered. See § 7.6041–1 of this chapter to 
determine whether a winning from 
bingo, keno, or slot machines is a re-
portable gambling winning and thus 
subject to withholding under section 
3406. 

(e) Certain real estate transactions. A 
real estate reporting person (the so- 
called broker) as defined in section 
6045(e)(2) must not withhold under sec-
tion 3406 on a payment made with re-
spect to a real estate transaction that 
is subject to reporting under sections 
6045 (a) and (e) and § 1.6045–4 of this 
chapter. 

(f) Certain payments after an acquisi-
tion of accounts or instruments. A payor 
who acquires pre-1984 accounts or in-
struments described in § 31.3406(d)– 
1(b)(2)(iv) for which the payor does not 
have a taxpayer identification number 
or has an obviously incorrect taxpayer 
identification number as defined in 
§ 31.3406(h)–1(b)(2) must start with-
holding under section 3406(a)(1)(A) and 
§ 31.3406(d)–1 on those accounts or in-
struments no later than sixty days fol-
lowing the date of the payor’s acquisi-
tion of those accounts or instruments. 

(g) Certain gross proceeds. No with-
holding under section 3406 is required 
with respect to any portion of the 
original issue discount on an instru-
ment or security that is subject to 
withholding under section 3406 as re-
portable gross proceeds of such instru-
ment or security under section 6045. 

(h) Certain payments made by govern-
ment entities. A government entity that 
is required to withhold both on report-
able payments pursuant to section 

3406(a) and on certain payments pursu-
ant to section 3402(t) must comply with 
the withholding requirements of sec-
tion 3406, and not section 3402(t), for 
each payment to which both types of 
withholding would apply. Pursuant to 
section 3402(t)(2)(B), withholding under 
section 3402(t) does not apply to a given 
payment if amounts are being withheld 
under section 3406 for that payment. If 
a government entity fails to withhold 
as required under section 3406, the pay-
ment will not be deemed to be subject 
to withholding under another provision 
of the Internal Revenue Code for pur-
poses of this paragraph (h). Thus, even 
if the government entity withholds on 
such payment pursuant to section 
3402(t), it will remain liable for the 
amount required to be withheld under 
section 3406. 

(i) Effective/applicability date. Para-
graph (h) of this section relating to 
certain payments made by government 
entities applies to payments made by 
government entities under section 
3402(t) made after December 31, 2012. 

[T.D. 8637, 60 FR 66128, Dec. 21, 1995, as 
amended by T.D. 9524, 76 FR 26601, May 9, 
2011] 

§ 31.3406(g)–3 Exemption while payee 
is waiting for a taxpayer identifica-
tion number. 

(a) In general—(1) Backup withholding 
not required for 60 days. If a payor has 
received an awaiting-TIN certificate 
from a payee with respect to an ac-
count or instrument receiving report-
able interest or dividends as described 
in section 3406(b)(2), the payor must ex-
empt the payee from withholding under 
section 3406(a)(1)(A) during the 60-day 
exemption period to the extent and in 
the manner described in either para-
graph (a) (2) or (3) of this section. The 
60-day exemption period means the 60- 
consecutive-day period beginning with 
the day the payor receives the await-
ing-TIN certificate. The payor must 
withhold under section 3406 beginning 
after the 60-day exemption period if the 
payor has not received a taxpayer iden-
tification number from the payee in 
the manner required in § 31.3406(d)–1. 
Regardless of whether the payee pro-
vides an awaiting-TIN certificate to a 
payor, the payor is required to with-
hold under section 3406(a)(1)(D) and 
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§ 31.3406(d)–2 on reportable interest or 
dividend payments as described in 
§ 31.3406(d)–2 if the payee fails to cer-
tify, under penalties of perjury, that 
the payee is not subject to withholding 
due to notified payee underreporting as 
required in section 3406(a)(1)(D) and 
§ 31.3406(d)–2. 

(2) Reserve method. A payor must not 
withhold under section 3406 during the 
60-day exemption period unless the 
payee (or a joint payee in the case of a 
joint account) desires to make a with-
drawal of more than $500 of either prin-
cipal or interest from the account in 
any single transaction during the pe-
riod. If a payee (or a joint payee) de-
sires to make a withdrawal of more 
than $500 during the 60-day exemption 
period, the payor is required under sec-
tion 3406 to withhold 31 percent of all 
reportable payments made during the 
period and at the time of withdrawal 
unless the payee reserves 31 percent of 
all reportable payments made to the 
account during the period. 

(3) Alternative rule; 7-day grace pe-
riod—(i) In general. A payor who re-
ceives an awaiting-TIN certificate may 
elect, on a payee-by-payee basis or in 
general, to exempt reportable interest 
or dividend payments to a payee from 
withholding under section 3406 apply-
ing the rules in paragraph (a)(3) (ii) or 
(iii) of this section. 

(ii) Withholding on withdrawals. Under 
this paragraph (a)(3)(ii), a payor must 
obtain a certified taxpayer identifica-
tion number from the payee within 60 
days after the date that the payor re-
ceives the awaiting-TIN certification. 
In addition, the payor must withhold 
under section 3406 on any withdrawals 
made after the close of 7 business days 
after the date the awaiting-TIN certifi-
cation is received and before the ear-
lier of the date that the payor receives 
a certified taxpayer identification 
number from the payee, the date the 
account is closed (in which case the 
payor must withhold on any reportable 
payment made at the time the account 
or relationship is closed), or the date 
withholding under section 3406 starts 
on all reportable payments made to the 
account, instrument, or relationship. 
All cash withdrawals in an amount up 
to the reportable payments made from 
the day after the date of receipt of the 

awaiting-TIN certification to the date 
of withdrawal are treated as reportable 
payments. 

(iii) Withholding regardless of with-
drawals. Under this paragraph 
(a)(3)(iii), a payor must start with-
holding under section 3406 on the ac-
count not later than 7 business days 
after the date the payor receives the 
awaiting-TIN certification on report-
able payments thereafter made to the 
account (whether or not the payee 
makes a cash withdrawal). The payor 
must withhold under section 3406 until 
the earlier of the date the payor re-
ceives a certified taxpayer identifica-
tion number from the payee, the date 
the account is closed, or the date with-
holding under section 3406 starts on all 
reportable payments made to the ac-
count, instrument, or relationship. The 
payor must obtain a certified taxpayer 
identification number from the payee 
within 60 days after the date that the 
payor receives the awaiting-TIN cer-
tificate or undertake a mailing each 
year soliciting the certified taxpayer 
identification number from the payee 
until the earlier of the calendar year 
that the certified taxpayer identifica-
tion number is received, or the cal-
endar year in which the account is 
closed. However, if the account is 
closed in December of a calendar year, 
the mailing must be made after the ac-
count is closed and before January 31 
of the subsequent calendar year. 

(b) Special rule for readily tradable in-
struments. The 60-day awaiting-TIN ex-
emption described in paragraph (a)(1) 
of this section applies to payments 
made with respect to readily tradable 
instruments only if the payee provides 
an awaiting-TIN certificate directly to 
the payor. If a broker acquires a read-
ily tradable instrument through a post- 
1983 brokerage account (as described in 
§ 31.3406(d)–1(c)(2)) for a payee who has 
no taxpayer identification number, the 
broker must advise the payor as re-
quired in § 31.3406(d)–4(a)(1) that the 
payee failed to provide a taxpayer iden-
tification number under penalties of 
perjury, regardless of whether the 
payee provides an awaiting-TIN certifi-
cate to the broker. Once a payor is no-
tified by a broker that a payee failed to 
provide a taxpayer identification num-
ber in the required manner, or that the 
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payee is subject to withholding under 
section 3406(a)(1) (B) or (C), the payor 
must impose withholding under section 
3406 for the appropriate period de-
scribed in § 31.3406(e)–1. 

(c) Exceptions—(1) In general. The 60- 
day awaiting-TIN exemption described 
in paragraph (a) of this section does 
not apply to— 

(i) Window transactions (as defined in 
§ 31.3406(b)(2)–3(b)); 

(ii) Redemptions of bearer obliga-
tions that are subject to reporting 
under section 6045; or 

(iii) Other amounts that are subject 
to reporting under section 6045 (except 
as described in paragraph (c)(2) of this 
section). 

(2) Special rule for amounts subject to 
reporting under section 6045 other than 
proceeds of redemptions of bearer obliga-
tions. If a broker’s customer does not 
provide a taxpayer identification num-
ber to the broker, and the broker ef-
fects a sale that is subject to reporting 
under section 6045 (other than a re-
demption of a bearer obligation), 
§ 31.3406(d)–3(b) applies, whether or not 
the sale is pursuant to an instruction 
by electronic transmission, provided 
the customer furnishes an awaiting- 
TIN certificate to the broker before the 
sale. For purposes of this paragraph 
(c)(2), the 30-day period provided in 
§ 31.3406(d)–3(b) is a 60-day period. 

(d) Awaiting-TIN certificate. A payee 
qualifies for the 60-day awaiting-TIN 
exemption provided in paragraph (a) of 
this section if the payee furnishes a 
written statement to the payor, signed 
under penalties of perjury, that the 
payee has not been issued a taxpayer 
identification number, that the payee 
has applied for a taxpayer identifica-
tion number or intends to apply for a 
number in the near future, and that the 
payee understands that if the payee 
does not provide a number to the payor 
within 60 days, the payor is required 
under section 3406 to withhold 31 per-
cent of any reportable payment there-
after made to the payee until the payor 
receives a number, and 31 percent of a 
withdrawal to the extent of reportable 
payments made to the payee during the 
60-day period, as described in para-
graph (a) of this section. Language 
that is substantially similar to the 
awaiting-TIN certification on Form W– 

9 will satisfy the requirements of this 
paragraph (d). 

(e) Form for awaiting-TIN certificate. A 
payor may use Form W–9 for the await-
ing-TIN certificate, or a payor may in-
clude language that is substantially 
similar to the awaiting-TIN certifi-
cation on Form W–9 in any other docu-
ment of the payor. See § 31.3406(h)–3, 
which provides that Form W–9 is the 
prescribed form but permits use of sub-
stitute forms, and specifies the length 
of time the payor is required to retain 
the form. If Form W–9 is used, the 
payee should write ‘‘Applied For’’ in 
the space reserved for the taxpayer 
identification number. 

[T.D. 8637, 60 FR 66129, Dec. 21, 1995] 

§ 31.3406(h)–1 Definitions. 
(a) In general. For purposes of section 

3406 and the regulations thereunder, 
the definitions of this section apply. 

(b) Taxpayer identification number—(1) 
In general. Taxpayer identification num-
ber means the identifying number as-
signed to a person under section 6109 
(relating to identifying numbers, gen-
erally a nine-digit social security num-
ber for an individual and a nine-digit 
employer identification number for a 
nonindividual, e.g., a corporation, part-
nership, trust, or estate). An obviously 
incorrect number is not considered a 
taxpayer identification number. See 
§ 31.6011(b)–2 and § 301.6109–1 of this 
chapter for provisions relating to ob-
taining a taxpayer identification num-
ber. 

(2) Obviously incorrect number. Obvi-
ously incorrect number means a number 
that does not contain nine digits or a 
number that includes an alpha char-
acter as one of the nine digits. 

(c) Broker. Broker is defined in section 
6045(c)(1) and § 1.6045–1(a)(1) of this 
chapter. If there could be more than 
one broker with respect to any acquisi-
tion, only the broker having the clos-
est contact (as determined under 
1.6045–1(c)(3)(iii) and (iv) of this chap-
ter) with the payee is treated as a 
broker. In the case of any instrument, 
the term broker does not include any 
person who is the payor with respect to 
the instrument as described in 
§ 31.3406(a)–2. 

(d) Readily tradable instrument. Read-
ily tradable instrument means— 
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(1) Any instrument that is part of an 
issue any portion of which is traded on 
an established securities market (with-
in the meaning of section 453(f)(5)); or 

(2) Any instrument that is regularly 
quoted by brokers or dealers making a 
market. 

(e) Day. Day means a calendar day 
unless specified otherwise under any 
section of the regulations under sec-
tion 3406. For example, see §§ 31.3406(d)– 
5(a) and 31.3406(g)–3(a)(2). 

(f) Business day. Business day means 
any day other than a Saturday, Sun-
day, or legal holiday (within the mean-
ing of section 7503). 

[T.D. 8637, 60 FR 66130, Dec. 21, 1995; 61 FR 
12135, Mar. 25, 1996, as amended by T.D. 9010, 
67 FR 48760, July 26, 2002] 

§ 31.3406(h)–2 Special rules. 
(a) Joint accounts—(1) Relevant name 

and taxpayer identification number com-
bination. For purposes of identifying 
the account subject to withholding 
under sections 3406(a)(1) (B) and (C), 
the relevant name and taxpayer identi-
fication number combination is that 
which is used for information reporting 
purposes. 

(2) Optional rule for accounts subject to 
backup withholding under section 
3406(a)(1) (B) or (C) where the names are 
switched. See § 31.3406(d)–5(c)(4)(iii) 
under which a payor may withhold 
under section 3406(a)(1)(B) as required 
even though the names or taxpayer 
identification numbers on the account 
have been switched. The rules under 
§ 31.3406(d)–5(c)(4)(iii) may be applied 
comparably by a payor who is required 
to withhold under section 3406(a)(1)(C). 

(3) Joint foreign payees—(i) In general. 
If the relevant payee listed on a jointly 
owned account or instrument provides 
a Form W–8 or documentary evidence 
described in § 1.1441–1(e)(1)(ii) regarding 
its foreign status, withholding under 
section 3406 applies unless every joint 
payee provides the statement regarding 
foreign status (under the provisions of 
chapters 3 or 61 of the Internal Rev-
enue Code and the regulations under 
those provisions) or any one of the 
joint owners who has not established 
foreign status provides a taxpayer 
identification number to the payor in 
the manner required in §§ 31.3406(d)–1 
through 31.3406(d)–5. See § 1.6049– 

5(d)(2)(iii) of this chapter for cor-
responding joint payees provisions. 

(ii) Information reporting on an ac-
count including foreign payees. If any 
one of the joint payees who has not es-
tablished foreign status provides a tax-
payer identification number under 
paragraph (a)(3)(i)(B) of this section, 
that number is the taxpayer identifica-
tion number that is required to be fur-
nished for purposes of information re-
porting and withholding under section 
3406. 

(b) Backup withholding from an alter-
native source—(1) In general. A payor 
may not withhold under section 3406 
from a source maintained by the payor 
other than the source with respect to 
which there exists a liability to with-
hold under section 3406 with respect to 
the payee. See section 3403 and 
§ 31.3403–1, which provide that the payor 
is liable for the amount required to be 
withheld regardless of whether the 
payor withholds. 

(2) Exceptions for payments made in 
property—(i) Backup withholding from 
alternative source. In the case of a pay-
ment that is made in property (other 
than money), the payor must withhold 
under section 3406, 31 percent of the 
fair market value of the property de-
termined immediately before or on the 
date of payment. The payor may with-
hold under section 3406 from the prin-
cipal amount being deposited with the 
payor or from another source main-
tained by the payee with the payor. 
The source from which the tax is with-
held under section 3406 must be payable 
to at least one of the persons listed on 
the account subject to withholding. If 
the account or source is not payable 
exclusively to the same person or per-
sons listed on the account subject to 
withholding under section 3406, then 
the payor must obtain a written state-
ment from all other persons to whom 
the account or source is payable au-
thorizing the payor to withhold under 
section 3406 from the alternative ac-
count or source. A payor that elects to 
withhold under section 3406 from an al-
ternative source may determine the ac-
count or source from which the tax is 
to be withheld, or may allow the payee 
to designate the alternative source. A 
payee may not, however, require a 
payor to withhold under section 3406 
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from a specific alternative source. See 
§ 31.3402(q)–1(d), Example 5, for methods 
of withholding on prizes, awards, and 
gambling winnings paid in property 
other than cash. 

(ii) Deferral of withholding. If the 
payor cannot locate, using reasonable 
care (following procedures substan-
tially similar to those set forth in 
§ 31.3406(d)–5(c)(3)(ii) (A) and (B)), an al-
ternative source of cash from which 
the payor may satisfy its withholding 
obligation pursuant to paragraph 
(b)(2)(i) of this section, the payor may 
defer its obligation to withhold under 
section 3406, except for reportable pay-
ments of property made in connection 
with prizes, awards, or gambling 
winnings, until the earlier of— 

(A) The date the payor makes a cash 
payment to the account subject to 
withholding under section 3406 or cash 
is otherwise deposited in the account 
in a sufficient amount to satisfy the 
obligation in full; or 

(B) The close of the fourth calendar 
year after the obligation arose. 

(iii) Barter exchanges. In the case of a 
barter exchange that issues scrip to, or 
credits the account of, a member or cli-
ent of the exchange in payment for 
property or services, the barter ex-
change may withhold under section 
3406 from— 

(A) The scrip or credit, if converted 
to cash in order to satisfy the deposit 
requirements of section 6302 and 
§ 31.6302–4; or 

(B) Any other source maintained by 
the exchange for the member or client 
in the manner described in paragraph 
(b)(2) of this section. 

(c) Trusts. Withholding under section 
3406 applies to reportable payments 
made to a trust if any of the conditions 
for imposing withholding under section 
3406 apply to the trust. Generally, a 
trust is not a payor and will not be re-
quired to withhold under section 3406 
on reportable payments that it makes 
to its beneficiary who is subject to 
withholding under section 3406. The 
preceding sentence does not apply, 
however, to a grantor trustdescribed in 
§ 31.3406(a)–2(b)(1) or (2), which is treat-
ed as a payor. The trustee of a trust de-
scribed in this paragraph (c) may cer-
tify that the trust’s taxpayer identi-
fication number is correct and that the 

trust is not subject to withholding due 
to notified payee underreporting, with-
out regard to the status of the bene-
ficiaries of the trust. 

(d) Adjustment of prior withholding by 
middlemen. A middleman payor (as de-
fined in § 31.3406(a)–2(b) or in the sec-
tion on information reporting to which 
the payment relates) who receives a 
payment from which tax has been erro-
neously withheld under section 3406 
may seek a refund of the tax withheld 
by the payor from whom the middle-
man payor received the payment (re-
ferred to as the ‘‘upstream payor’’). Al-
ternatively, the middleman payor may 
obtain a refund of the tax by claiming 
a credit for the amount of tax withheld 
by the upstream payor against the de-
posit of any tax imposed by this chap-
ter which the middleman payor is re-
quired to withhold and deposit (as de-
scribed in section 6413 and § 31.6413(a)– 
2). In either case, the middleman payor 
must pay or credit the gross amount of 
the payment (including the tax with-
held) to its payee as though it had re-
ceived the gross amount of the pay-
ment from the upstream payor and 
must withhold under section 3406 only 
if one of the conditions for imposing 
backup withholding exists with respect 
to its payee. If its payee is not subject 
to withholding under section 3406, the 
payor must pay or credit the full 
amount of the payment to the payee, 
unless, with respect to payments made 
after December 31, 2000, the payor 
chooses to apply prior withholding 
under section 3406 to an amount re-
quired to be withheld under another 
section of the Internal Revenue Code 
(such as under section 1441) to the ex-
tent permitted under procedures pre-
scribed by the Internal Revenue Serv-
ice (see § 601.601(d)(2) of this chapter). 
See § 31.6413(a)–3 regarding repayment 
by a payor of tax erroneously collected 
from a payee. 

(e) Conversion of amounts paid in for-
eign currency into United States dollars— 
(1) Convertible foreign currency. If a pay-
ment is made in a currency other than 
the United States dollar, the amount 
subject to withholding under section 
3406 is determined by applying the stat-
utory rate of backup withholding to 
the foreign currency payment and con-
verting the amount withheld into 
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United States dollars on the date of 
payment at the spot rate (as defined in 
§ 1.988–1(d)(1) of this chapter) or pursu-
ant to a reasonable spot rate conven-
tion. For example, a withholding agent 
may use a month-end spot rate or a 
monthly average spot rate. A spot rate 
convention must be used consistently 
with respect to all non-dollar amounts 
withheld and from year to year. Such 
convention cannot be changed without 
the consent of the Commissioner. 

(2) Nonconvertible foreign currency. 
[Reserved] 

(f) Coordination with other sections. 
For purposes of section 31, chapter 24 
(other than section 3402(n)) of subtitle 
C of the Internal Revenue Code (relat-
ing to employment taxes and collec-
tion of income tax at source) and so 
much of subtitle F (other than section 
7205) of the Internal Revenue Code (re-
lating to procedure and administra-
tion) as relates to this chapter, and the 
regulations thereunder— 

(1) An amount required to be with-
held under section 3406 must be treated 
as a tax required to be withheld under 
section 3402; 

(2) An amount withheld under section 
3406 must be treated as an amount 
withheld under section 3402; 

(3) An amount withheld under section 
3406 must be deposited as required 
under § 31.6302–4; 

(4) Wages includes the gross amount 
of any reportable payment (as defined 
in section 3406(b)) except for purposes 
of section 6014 (relating to an election 
by the taxpayer not to compute the tax 
on his annual return); 

(5) Employee includes a payee of any 
reportable payment; and 

(6) Employer includes a payor who is 
required to withhold the tax under sec-
tion 3406 (as defined in § 31.3406(a)–2) 
with respect to any reportable pay-
ment (as defined in section 3406(b)). 

(g) Tax liabilities and penalties. A 
payor is subject to the same civil and 
criminal penalties for failing to impose 
withholding under section 3406 as an 
employer who fails to withhold on a 
payment of wages. In addition, a 
broker may be subject to the penalty 
under section 6705 (failure of a broker 
to provide notice to a payor). 

(h) To whom payor is liable for amount 
withheld. A payor is not liable to any 

person for any amount withheld under 
section 3406. A payor is liable only to 
the United States for an amount that 
is required to be withheld as provided 
in § 31.3403–1. 

[T.D. 8637, 60 FR 66130, Dec. 21, 1995; 61 FR 
11307, Mar. 20, 1996, as amended by T.D. 8734, 
62 FR 53493, Oct. 14, 1997; T.D. 8804, 63 FR 
72189, Dec. 31, 1998; T.D. 8856, 64 FR 73412, 
Dec. 30, 1999; T.D. 9010, 67 FR 48760, July 26, 
2002] 

§ 31.3406(h)–3 Certificates. 
(a) Prescribed form to furnish informa-

tion under penalties of perjury—(1) In 
general. Except as provided in para-
graph (c) of this section, the Form W– 
9 is the form prescribed under section 
3406 on which a payee that is a U.S. 
person certifies, under penalties of per-
jury, that— 

(i) The taxpayer identification num-
ber furnished to the payor is correct 
(as required in § 31.3406(d)–1 and 
§ 31.3406(d)–5); 

(ii) The payee is not subject to with-
holding due to notified payee under-
reporting (as required in § 31.3406(d)–2); 

(iii) The payee is an exempt recipient 
(as described in § 31.3406(g)–1); or 

(iv) The payee is awaiting receipt of 
a taxpayer identification number (as 
described in § 31.3406(g)–3). 

(2) Use of a single or multiple Forms W– 
9 for accounts of the same payee. A valid 
Form W–9 must include the name and 
taxpayer identification number of the 
payee. Except as provided in paragraph 
(b) of this section, the payee must sign 
under penalties of perjury and date the 
Form W–9 in order to satisfy the re-
quirements of this section. A payor or 
broker may require a payee to furnish 
a separate Form W–9 for each obliga-
tion, deposit, certificate, share, mem-
bership, contract, or other instrument, 
or one Form W–9 for all the payee’s ob-
ligations or relationships with the 
payor or broker. In addition, a payee of 
a mutual fund that has a common in-
vestment advisor or common principal 
underwriter with other mutual funds 
(within the same family of funds) may 
be permitted, in the discretion of the 
mutual fund, to provide one Form W–9 
with respect to shares acquired or 
owned in any of the funds. 

(b) Prescribed form to furnish a noncer-
tified taxpayer identification number. 
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With respect to accounts or other rela-
tionships where the payee is not re-
quired to certify, under penalties of 
perjury, that the taxpayer identifica-
tion number being furnished is correct, 
the payor or broker may obtain the 
taxpayer identification number orally 
or may use Form W–9, a substitute 
form, or any other document, but the 
payee is not required to sign the form. 

(c) Forms prepared by payors or bro-
kers—(1) Substitute forms; in general. A 
payor or broker may prepare and use a 
form that contains provisions that are 
substantially similar to those of the of-
ficial Form W–9. A payor or broker 
may use any document relating to the 
transaction, such as the signature card 
for an account, so long as the certifi-
cations are clearly set forth. A payor 
or broker who uses a substitute form 
may furnish orally or in writing the in-
structions for the Form W–9 that relate 
to the account. A payor or broker may 
refuse to accept certifications (includ-
ing the official Form W–9) that are not 
made on the form or forms provided by 
the payor or broker. A payor or broker 
may refuse to accept a certification 
provided by a payee only if the payor 
or broker furnishes the payee with an 
acceptable form immediately upon re-
ceipt of an unacceptable form or within 
5 business days of receipt of an unac-
ceptable form. An acceptable form for 
this purpose must contain a notice 
that the payor or broker has refused to 
accept the form submitted by the 
payee and that the payee must submit 
the acceptable form provided by the 
payor in order for the payee not to be 
subject to withholding under section 
3406. If the payor or broker requires the 
payee to furnish a form for each ac-
count of the payee, the payor or broker 
is not required to furnish an acceptable 
form until the payee furnishes the 
payor or broker with the payee’s ac-
count numbers. A payor or broker may 
use separate substitute forms to have a 
payee certify under penalties of perjury 
that— 

(i) The payee’s taxpayer identifica-
tion number is correct; and 

(ii) The payee is not subject to with-
holding under section 3406 due to noti-
fied payee underreporting. 

(2) Form for exempt recipient. A payor 
or broker may use a substitute form 

for the payee to certify, under pen-
alties of perjury, that the payee is an 
exempt recipient (described in 
§ 31.3406(g)–1 or described in the respec-
tive reporting section), provided the 
form contains provisions that are sub-
stantially similar to those of the offi-
cial Form W–9 relating to exempt re-
cipients. A certificate must be pre-
pared in accordance with the instruc-
tions applicable to exempt recipients 
on Form W–9, and must set forth fully 
and clearly the data called for therein. 
If a payor will treat the payee as an ex-
empt recipient only if the payee files a 
certificate as to its exempt status, the 
certificate is valid only if it contains 
the payee’s taxpayer identification 
number. Thus, a payee must include 
the payee’s taxpayer identification 
number on a certificate that a payor 
requires to be made in order to treat 
the payee as an exempt recipient. 

(d) Special rule for brokers. A broker 
may act as the payee’s agent for pur-
poses of furnishing a taxpayer identi-
fication number or certification to a 
payor with respect to any readily 
tradable instrument (as defined in 
§ 31.3406(h)–1(d)) provided the payee pro-
vides a taxpayer identification number 
on Form W–9 or other acceptable sub-
stitute form to the broker. The payor 
may rely on a taxpayer identification 
number provided by the broker unless 
certification is required (as described 
in § 31.3406(d)–4) and the broker notifies 
the payor that the number was not cer-
tified. 

(e) Reasonable reliance on certificate— 
(1) In general. A payor is not liable for 
the tax imposed under section 3406 if 
the payor’s failure to deduct and with-
hold the tax is due to reasonable reli-
ance, as defined in paragraph (e)(2) of 
this section, on a Form W–9 (or other 
acceptable substitute) required by this 
section. 

(2) Circumstances establishing reason-
able reliance. For purposes of paragraph 
(e)(1) of this section, a payor can rea-
sonably rely on a Form W–9 (or other 
acceptable substitute) unless— 

(i) The form does not contain the 
name and taxpayer identification num-
ber of the payee (or does not state, in 
lieu of a taxpayer identification num-
ber, that the payee is awaiting receipt 
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of a taxpayer identification number 
(i.e., an awaiting-TIN certificate)); 

(ii) The form is not signed and dated 
by the payee; 

(iii) The form does not contain the 
statement, when required, that the 
payee is not subject to withholding due 
to notified payee underreporting; 

(iv) The payee has deleted the jurat 
or other similar provisions by which 
the payee certifies or affirms the cor-
rectness of the statements contained 
on the form; or 

(v) For purposes of section 
3406(a)(1)(C), the payor is required to 
subject the account to which the form 
relates to withholding under section 
3406(a)(1)(C) under the circumstances 
described in § 31.3406(c)–1(c)(3)(iii). 

(f) Who may sign certificate—(1) In gen-
eral. A Form W–9 or other acceptable 
substitute form may be signed by any 
person who is authorized to sign a dec-
laration under penalties of perjury on 
behalf of the payee as provided in sec-
tion 6061 and the regulations there-
under (relating to who may sign gen-
erally for an individual, which includes 
certain agents who may sign returns 
and other documents), section 6062 and 
the regulations thereunder (relating to 
who may sign corporate returns), and 
section 6063 and the regulations there-
under (relating to who may sign part-
nership returns). 

(2) Notified payee underreporting. A 
payee who has not been notified that 
he is subject to withholding under sec-
tion 3406(a)(1)(C) as a result of notified 
payee underreporting may make the 
certification related to notified payee 
underreporting. In addition, a payee 
who was subject to withholding under 
section 3406(a)(1)(C) due to notified 
payee underreporting may certify that 
he is not subject to withholding under 
section 3406(a)(1)(C) due to notified 
payee underreporting if the Internal 
Revenue Service has provided the 
payee with written certification that 
withholding under section 3406(a)(1)(C) 
due to notified payee underreporting 
has terminated. 

(g) Retention of certificates—(1) Ac-
counts or instruments that are not pre- 
1984 accounts and brokerage relationships 
that are post-1983 brokerage accounts. 
With respect to an account or instru-
ment that is not a pre-1984 account (as 

described in § 31.3406(d)–1(b)(3)), or with 
respect to a brokerage relationship 
that is a post-1983 brokerage account 
(as described in § 31.3406(d)–1(c)(2)), a 
payor or broker who receives a Form 
W–9 or other acceptable substitute 
form related to withholding under sec-
tion 3406 must retain the form in its 
records for 3 years from the date the 
account is opened or the instrument is 
purchased. The form may be retained 
on microfilm or microfiche. 

(2) Accounts or instruments that are 
pre-1984 accounts and brokerage relation-
ships that are not post-1983 brokerage ac-
counts. With respect to a pre-1984 ac-
count (as described in § 31.3406(d)– 
1(b)(1)) or with respect to a brokerage 
relationship that is not a post-1983 bro-
kerage account (as described in 
§ 31.3406(d)–1(c)(1)), a payor or broker is 
not required to retain any Form W–9 or 
other acceptable substitute form. If, 
however, the payor or broker requires 
the payee to file only one Form W–9 or 
substitute form for all accounts or in-
struments of the payee, the payor or 
broker must retain the single form in 
the manner and for the period of time 
described in paragraph (g)(1) of this 
section if that form relates to any ac-
count or instrument that is not a pre- 
1984 account or relates to a post-1983 
brokerage account. If a payee has cer-
tified that the payee is an exempt re-
cipient described in § 31.3406(g)–1, the 
payor or broker must retain the form 
unless the payor or broker can estab-
lish the existence of procedures that 
are reasonably calculated to ensure 
that a payee who has so certified is ac-
curately identified in the payor’s or 
broker’s records. 

(h) Cross references. For the require-
ment to file an information return (and 
furnish the related statement) with re-
spect to a reportable payment, particu-
larly if that payment has been subject 
to withholding under section 3406, see 
subtitle F, chapter 61, subparts B and C 
of the Internal Revenue Code. See 
§ 31.6302–4 for the requirement to de-
posit amounts withheld under section 
3406 on either a monthly or semi-week-
ly basis. See § 31.6011(a)–4(b) for the re-
quirement to file Form 945, Annual Re-
turn of Withheld Federal Income Tax, 
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to reflect amounts withheld under sec-
tion 3406. See § 31.6071(a)–1 for the time 
for filing the Form 945. 

[T.D. 8637, 60 FR 66131, Dec. 21, 1995, as 
amended by T.D. 8881, 65 FR 32212, May 22, 
2000] 

§ 31.3406(i)–1 Effective date. 
Sections 31.3406–0 through 31.3406(i)–1 

(except §§ 31.3406(d)–5 and 31.3406(g)–1(c) 
and except for international trans-
actions) are effective after December 
31, 1996, and, optionally, for reportable 
payments made and transactions oc-
curring on or after December 21, 1995. 
For the effective date of § 31.3406(d)–5, 
see § 31.3406(d)–5(i). Section 31.3406(g)– 
1(c) is effective before January 1, 1997. 
See §§ 35a.9999–0T through 35a.9999–5 of 
this chapter for rules that apply to 
international transactions after De-
cember 31, 1996. 

[T.D. 8637, 60 FR 66133, Dec. 21, 1995] 

§ 31.3406(j)–1 Taxpayer Identification 
Number (TIN) matching program. 

(a) The matching program. Under sec-
tion 3406(i), the Commissioner has the 
authority to establish Taxpayer Identi-
fication Number (TIN) matching pro-
grams. The Commissioner may pre-
scribe in a revenue procedure (see 
§ 601.601(d)(2) of this chapter) or other 
appropriate guidance the scope and the 
terms and conditions of participating 
in any TIN matching program. In gen-
eral, under a matching program, prior 
to filing information returns with re-
spect to reportable payments as de-
fined in section 3406(b)(1), a payor of 
those reportable payments who is enti-
tled to participate in the matching pro-
gram may contact the Internal Rev-
enue Service (IRS) with respect to the 
TIN furnished by a payee who has re-
ceived or is likely to receive a report-
able payment. The IRS will inform the 
payor whether or not a name/TIN com-
bination furnished by the payee 
matches a name/TIN combination 
maintained in the data base utilized for 
the particular matching program. For 
purposes of this section, the term 
payor includes an agent designated by 
the payor to participate in TIN match-
ing on the payor’s behalf. 

(b) Notice of incorrect TIN. No match-
ing details received by a payor through 

a matching program will constitute a 
notice regarding an incorrect name/ 
TIN combination under § 31.3406(d)–5(c) 
for purposes of imposing backup with-
holding under section 3406(a)(1)(B). 

(c) Application of section 3406(f). The 
provisions of section 3406(f), relating to 
confidentiality of information, apply 
to any matching details received by a 
payor through the matching program. 
A payor may not take into account any 
such matching details in determining 
whether to open or close an account 
with a payee. 

(d) Reasonable cause. The IRS will not 
use either a payor’s decision not to 
participate in an available TIN match-
ing program or the results received by 
a payor from participation in a TIN 
matching program implemented under 
the authority of this section as a basis 
to assert that the payor lacks reason-
able cause under section 6724(a) for the 
failure to file an information return 
under section 6721 or to furnish a cor-
rect payee statement under section 
6722. If the establishment of reasonable 
cause may be relevant to a substantial 
number of the participants in a TIN 
matching program implemented under 
the authority of this section, the ex-
tent to which, if any, a payor may es-
tablish reasonable cause by partici-
pating in the TIN matching program 
will be set forth in the guidance estab-
lishing the program. 

(e) Definition of account. Account 
means any account, instrument, or 
other relationship with a payor and 
with respect to which a payor has made 
or is likely to make a reportable pay-
ment as defined in section 3406(b)(1). 

(f) Effective date. The last sentence in 
paragraph (a) of this section is applica-
ble on January 31, 2003. All other provi-
sions of this section are applicable on 
and after June 18, 1997. 

[T.D. 8721, 62 FR 33009, June 18, 1997, as 
amended by T.D. 9041, 68 FR 4923, Jan. 31, 
2003; T.D. 9136, 69 FR 41942, July 13, 2004] 
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