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Internal Revenue Service, Treasury § 31.3121(a)(2)–1 

section 3121(k), or pursuant to section 
1426(1) of the Internal Revenue Code of 
1939, waiving its exemption from the 
taxes imposed by the Act, the activity 
in which such corporation is engaged is 
considered to be its trade or business 
for the purpose of determining whether 
the transferred property was used in 
the trade or business of the predecessor 
and for the purpose of determining 
whether the employment by the prede-
cessor and the successor of an indi-
vidual whose services were retained by 
the successor constitute employment 
in a trade or business. Thus, if a chari-
table or religious organization, subject 
to the taxes by virtue of its certificate, 
acquires all the property of another 
such organization likewise subject to 
the taxes and retains the services of 
employees of the predecessor, wages 
paid to such employees by the prede-
cessor in the year of the acquisition 
(and prior to such acquisition) will be 
attributed to the successor for pur-
poses of the annual wage limitation. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8307, July 2, 1964; 
T.D. 6983, 33 FR 18015, Dec. 4, 1968; T.D. 7374, 
40 FR 30948, July 24, 1975; T.D. 7660, 44 FR 
75139, Dec. 19, 1979] 

§ 31.3121(a)(2)–1 Payments on account 
of sickness or accident disability, 
medical or hospitalization ex-
penses, or death. 

(a) The term ‘‘wages’’ does not in-
clude the amount of any payment (in-
cluding any amount paid by an em-
ployer for insurance or annuities, or 
into a fund, to provide for any such 
payment) made to, or on behalf of, an 
employee or any of his dependents 
under a plan or system established by 
an employer which makes provision for 
his employees generally (or for his em-
ployees generally and their dependents) 
or for a class or classes of his employ-
ees (or for a class or classes of his em-
ployees and their dependents), on ac-
count of— 

(1) Sickness or accident disability of 
an employee or any of his dependents, 
only if payment is received under a 
workers’ compensation law; 

(2) Medical or hospitalization ex-
penses in connection with sickness or 
accident disability of an employee or 
any of his dependents, or 

(3) Death of an employee or any of 
his dependents. 

(b) The plan or system established by 
an employer need not provide for pay-
ments on account of all of the specified 
items, but such plan or system may 
provide for any one or more of such 
items. Payments for any one or more 
of such items under a plan or system 
established by an employer solely for 
the dependents of his employees are 
not within this exclusion from wages. 

(c) Dependents of an employee in-
clude the employee’s husband or wife, 
children, and any other members of the 
employee’s immediate family. 

(d) Workers’ compensation law. (1) For 
purposes of paragraph (a)(1) of this sec-
tion, a payment made under a workers’ 
compensation law includes a payment 
made pursuant to a statute in the na-
ture of a workers’ compensation act. 

(2) For purposes of paragraph (a)(1) of 
this section, a payment made under a 
workers’ compensation law does not in-
clude a payment made pursuant to a 
State temporary disability insurance 
law. 

(3) If an employee receives a payment 
on account of sickness or accident dis-
ability that is not made under a work-
ers’ compensation law or a statute in 
the nature of a workers’ compensation 
act, the payment is not excluded from 
wages as defined by section 
3121(a)(2)(A) even if the payment must 
be repaid if the employee receives a 
workers’ compensation award or an 
award under a statute in the nature of 
a workers’ compensation act with re-
spect to the same period of absence 
from work. 

(4) If an employee receives a payment 
on account of non-occupational injury 
sickness or accident disability such 
payment is not excluded from wages, as 
defined by section 3121(a)(2)(A). 

(e) Examples. The following examples 
illustrate the principles of paragraph 
(d) of this section: 

Example 1. A local government employee is 
injured while performing work-related ac-
tivities. The employee is not covered by the 
State workers’ compensation law, but is cov-
ered by a local government ordinance that 
requires the local government to pay the em-
ployee’s full salary when the employee is out 
of work as a result of an injury incurred 
while performing services for the local gov-
ernment. The ordinance does not limit or 
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otherwise affect the local government’s li-
ability to the employee for the work-related 
injury. The local ordinance is not a workers’ 
compensation law, but it is in the nature of 
a workers’ compensation act. Therefore, the 
salary the employee receives while out of 
work as a result of the work-related injury is 
excluded from wages under section 
3121(a)(2)(A). 

Example 2. The facts are the same as in Ex-
ample 1 except that the local ordinance re-
quires the employer to continue to pay the 
employee’s full salary while the employee is 
unable to work due to an injury whether or 
not the injury is work-related. Thus, the 
local ordinance does not limit benefits to in-
stances of work-related disability. A benefit 
paid under an ordinance that does not limit 
benefits to instances of work-related injuries 
is not a statute in the nature of a workers’ 
compensation act. Therefore, the salary the 
injured employee receives from the employer 
while out of work is wages subject to FICA 
even though the employee’s injury is work- 
related. 

Example 3. The facts are the same as in Ex-
ample 1 except that the local ordinance in-
cludes a rebuttable presumption that certain 
injuries, including any heart attack incurred 
by a firefighter or other law enforcement 
personnel is work-related. The presumption 
in the ordinance does not eliminate the re-
quirement that the injury be work-related in 
order to entitle the injured worker to full 
salary. Therefore, the ordinance is a statute 
in the nature of a workers’ compensation 
act, and the salary the injured employee re-
ceives pursuant to the ordinance is excluded 
from wages under section 3121(a)(2)(A). 

(f) It is immaterial for purposes of 
this exclusion whether the amount or 
possibility of such benefit payments is 
taken into consideration in fixing the 
amount of an employee’s remuneration 
or whether such payments are re-
quired, expressly or impliedly, by the 
contract of service. 

[ T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 9233, 
70 FR 74199, Dec. 15, 2005] 

§ 31.3121(a)(3)–1 Retirement payments. 
The term ‘‘wages’’ does not include 

any payment made by an employer to 
an employee (including any amount 
paid by an employer for insurance or 
annuities, or into a fund, to provide for 
any such payment) on account of the 
employee’s retirement. Thus, payments 
made to an employee on account of his 
retirement are excluded from wages 
under this exception even though not 
made under a plan or system. 

§ 31.3121(a)(4)–1 Payments on account 
of sickness or accident disability, or 
medical or hospitalization ex-
penses. 

The term ‘‘wages’’ does not include 
any payment made by an employer to, 
or on behalf of, an employee on ac-
count of the employee’s sickness or ac-
cident disability or the medical or hos-
pitalization expenses in connection 
with the employee’s sickness or acci-
dent disability, if such payment is 
made after the expiration of 6 calendar 
months following the last calendar 
month in which such employee worked 
for such employer. Such payments are 
excluded from wages under this excep-
tion even though not made under a 
plan or system. If the employee does 
not actually perform services for the 
employer during the requisite period, 
the existence of the employer- em-
ployee relationship during that period 
is immaterial. 

§ 31.3121(a)(5)–1 Payments from or to 
certain tax-exempt trusts, or under 
or to certain annuity plans or bond 
purchase plans. 

(a) Payments from or to certain tax- ex-
empt trusts. The term ‘‘wages’’ does not 
include any payment made— 

(1) By an employer, on behalf of an 
employee or his beneficiary, into a 
trust, or 

(2) To, or on behalf of, an employee 
or his beneficiary from a trust. 

If at the time of such payment the 
trust is exempt from tax under section 
501(a) as an organization described in 
section 401(a). A payment made to an 
employee of such a trust for services 
rendered as an employee of the trust 
and not as a beneficiary thereof is not 
within this exclusion from wages. 

(b) Payments under or to certain annu-
ity plans. (1) The term ‘‘wages’’ does 
not include any payment made after 
December 31, 1962— 

(i) By an employer, on behalf of an 
employee or his beneficiary, into an 
annuity plan, or 

(ii) To, or on behalf of, an employee 
or his beneficiary under an annuity 
plan, if at the time of such payment 
the annuity plan is a plan described in 
section 403(a). 
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